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Dear Chair Mitten and Members of the Zoning Commission:

By a vote of 6-0-0, with a quorum present (a quorum being 4), at a special public meeting on
July 20, 2006, ANC 3F agreed to submit the following into the record in Zoning Commission
Case # 05-26, for a map amendment and consolidated approval of a planned unit development
by Clark Construction at 2950 Tilden Street, NW.

ANC 3F has serious safety concerns after just receiving the memorandum from Tony Sneed,
captain, to Fire Marshall, Richard Fleming, entered into the record with no direct or cross-
examination, at the hearing on June 22, 2006. In addition to citing traffic congestion, Captain
Sneed indicated, “this building would be surrounded by three other buildings further limiting
access.” , This is a neighborhood with no alley system. Because of the underground parking lot
extending from property line to property line, fire trucks will have no access to the rear of these
buildings. Captain Sneed cited the International Fire Code, 2000 Edition, “The code official is
authorized to require more than one fire apparatus access road based upon the potential for
impairment of a single road by vehicle congestion, condition of terrain, climatic conditions, or
other factors that could limit access.” Captain Sneed indicated an agreement between Clark
and 3883 Connecticut Avenue for an additional fire lane to the rear of 3883 and for the use of
the existing fire lane might help eliminate the problem.

What Captain Sneed did not know at the time of the writing of this memorandum, and what ANC
3F did not know at the June 22" hearing, was that in order to get 3883 Connecticut Avenue to
drop its opposition, Clark signed away all rights to use the existing fire lane. ANC 3F has also
now been informed that a 20-foot wide fire lane is not sufficient. Based on the attached drawing
received from the Cleveland Park fire station, the space necessary in order for the aerial ladder
trucks to set-up correctly would not be available due to the need to extend the stabilizer jacks on
each side of the truck. The total distance necessary for the truck, arms, and stabilizer jacks is
33 feet.

ANC 3 F would like to place into the record the June 26, 2006, letter from David Rose, President
of the Unit Owners Association at 3883 Connecticut Avenue, N.W., to residents upset by the
Board's withdrawal of opposition to Clark’s proposed planned unit development, which states:

(a) Clark agreed to vacate its easement over our driveway lane in exchange for
official withdrawal of our opposition to Clark’s variance applicatiopoping COMMISSION
(b) Clark agreed to vacate its right to the fire lane. District of Columbia
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(¢) The Office of Planning has ensured that many of our concerns have been met.
Clark created at 56-foot buffer and, in fact, may be required by the Office of
Planning to expand the depth of the courtyard even further.

(d) Based on our discussions with Clark, if Clark’s variance application is denied,
Clark will develop the property by-right and build town homes on the lot.

The veracity and the ability of an applicant to fulfill promises and comply with conditions are
important factors to our ANC. Clark has used easement agreements in order to get needed
concessions. As such, ANC 3F would also like to place in the record the following:

1. The Cooperation and Development Agreement and the Easement Agreement (July
1999) entered into between parties representing 3901 Connecticut Avenue and
“Tilden Gardens,” the Applicant’s limited liability Corporation set up at that time to
develop Lots 800 and 804 in Square 2234. In obtaining the cooperation of 3901
Connecticut to support development of its planned improvements on these lots, the
Applicant represented that it intended to build a 9-story apartment building on Lot
804 and 8 row houses (four duplexes) on Lot, 800, the subject property (See Exhibit
H). A conceptual development plan showing these improvements was made part of
the agreement and an architectural rendering was placed on the Clark web site. This
agreement was intended to be binding on the parties, their heirs, successors, and
assigns.

Without these agreements Clark could not have built 3883 Connecticut Avenue as
3901 Connecticut Avenue property was used for driveway construction, sheeting and
shoring, and the underpinning of 3883 Connecticut Avenue. Now, based on the
testimony of Ms. Thomm, that “On the contrary, Clark Realty Capital does not
develop market rate townhomes,” (June 22, 2008, transcript, pg. 24, line 22), Clark
had no intention of living up to the easement agreement or conceptual development
plan that accompanied and was filed with the Recorder of Deeds.

2. The easement/covenant agreement with 3883 Connecticut Avenue discussing the
fire lane and construction of a driveway connecting the 3883 property with the Tilden
lot. It also discusses in paragraph 2, page 4, that “Tilden Owner intends to develop
the Tilden Land for use as single family, muiti-family or semi-detached residential
housing,” - the same semi-detached housing Clark now says it does not develop.

Sincerely,

Catherine 3. Wiss
Chair

Attachments: Drawing of fire truck and stabilizer bars
Memorandum from Tony Sneed, Fire and Emergency Medical Services
Department (Clark exhibit, submitted June 22, 2006
Memorandum to Unit Owners of 3883 Connecticut Avenue
Cooperation and Development Agreement with 3901 Connecticut
Easement Agreement with 3901 Connecticut Avenue filed with Recorder of Deeds
Tilden Property Easement Agreement (3883 Connecticut Avenue)

CC: Phil Feola, Shaw Pittman
Cornish F. Hitchcock, Esquire
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D. C. Zoning Commission
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Dear Chair Mitten and Members of the Zoning Commission:

By a vote of 6-0-0, with a quorum present (a quorum being 4), at a special public meeting on
July 20, 2006, ANC 3F agreed to submit the following into the record in Zoning Commission
Case # 05-26, for a map amendment and consolidated approval of a planned unit development
by Clark Construction at 2950 Tilden Street, NW.

ANC 3F has serious safety concerns after just receiving the memorandum from Tony Sneed,
captain, to Fire Marshall, Richard Fleming, entered into the record with no direct or cross-
examination, at the hearing on June 22, 2006. In addition to citing traffic congestion, Captain
Sneed indicated, “this building would be surrounded by three other buildings further limiting
access.” This is a neighborhood with no alley system. Because of the underground parking lot
extending from property line to property line, fire trucks will have no access to the rear of these
buildings. Captain Sneed cited the International Fire Code, 2000 Edition, “The code official is
authorized to require more than one fire apparatus access road based upon the potential for
impairment of a single road by vehicle congestion, condition of terrain, climatic conditions, or
other factors that could limit access.” Captain Sneed indicated an agreement between Clark
and 3883 Connecticut Avenue for an additional fire lane to the rear of 3883 and for the use of
the existing fire lane might help eliminate the problem.

What Captain Sneed did not know at the time of the writing of this memorandum, and what ANC
3F did not know at the June 22™ hearing, was that in order to get 3883 Connecticut Avenue to
drop its opposition, Clark signed away all rights to use the existing fire lane. ANC 3F has also
now been informed that a 20-foot wide fire lane is not sufficient. Based-on the attached drawing
received from the Cleveland Park fire station, the space necessary in order for the aerial ladder
trucks to set-up correctly would not be available due to the need to extend the stabilizer jacks on
each side of the truck. The total distance necessary for the truck, arms, and stabilizer jacks is
33 feet.

ANC 3 F would like to place into the record the June 26, 20086, letter from David Rose, President
of the Unit Owners Association at 3883 Connecticut Avenue, N.W., to residents upset by the
Board's withdrawal of opposition to Clark’s proposed planned unit development, which states:

(@) Clark agreed to vacate its easement over our driveway lane in exchange for
official withdrawal of our opposition to Clark’s variance application.
(b) Clark agreed to vacate its right to the fire lane.
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(c¢) The Office of Planning has ensured that many of our concerns have been met.
Clark created at 56-foot buffer and, in fact, may be required by the Office of
Planning to expand the depth of the courtyard even further.

(d) Based on our discussions with Clark, if Clark’s variance application is denied,
Clark will develop the property by-right and build town homes on the lot.

The veracity and the ability of an applicant to fulfill promises and comply with conditions are
important factors to our ANC. Clark has used easement agreements in order to get needed
concessions. As such, ANC 3F would also like to place in the record the following:

1. The Cooperation and Development Agreement and the Easement Agreement (July
1999) entered into between parties representing 3901 Connecticut Avenue and
“Tilden Gardens,” the Applicant’s limited liability Corporation set up at that time to
develop Lots 800 and 804 in Square 2234. In obtaining the cooperation of 3901
Connecticut to support development of its planned improvements on these lots, the
Applicant represented that it intended to build a 9-story apartment building on Lot
804 and 8 row houses (four duplexes) on Lot, 800, the subject property (See Exhibit
H). A conceptual development plan showing these improvements was made part of
the agreement and an architectural rendering was placed on the Clark web site. This
agreement was intended to be binding on the parties, their heirs, successors, and
assigns.

Without these agreements Clark could not have built 3883 Connecticut Avenue as
3901 Connecticut Avenue property was used for driveway construction, sheeting and
shoring, and the underpinning of 3883 Connecticut Avenue. Now, based on the
testimony of Ms. Thomm, that “On the contrary, Clark Realty Capital does not
develop market rate townhomes,” (June 22, 2006, transcript, pg. 24, line 22), Clark
had no intention of living up to the easement agreement or conceptual development
plan that accompanied and was filed with the Recorder of Deeds.

2. The easement/covenant agreement with 3883 Connecticut Avenue discussing the
fire lane and construction of a driveway connecting the 3883 property with the Tilden
lot. It also discusses in paragraph 2, page 4, that “Tilden Owner intends to develop
the Tilden Land for use as single family, multi-family or semi-detached residential
housing,” — the same semi-detached housing Clark now says it does not develop.

Sincerely,

(e Lsn -
Catherine J. Wiss
Chair

Attachments: Drawing of fire truck and stabilizer bars
Memorandum from Tony Sneed, Fire and Emergency Medical Services
Departinent (Clark exhibit, submitted June 22, 2006
Memorandum to Unit Owners of 3883 Connecticut Avenue
Cooperation and Development Agreement with 3801 Connecticut
Easement Agreement with 3901 Connecticut Avenue filed with Recorder of Deeds
Tilden Property Easement Agreement (3883 Connecticut Avenue)

CC: Pnhil Feola, Shaw Pittman
Cornish F. Hitchcock, Esquire
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
=IRE AND EMERGENCY MEDICAL SERVICES DEPARTMENT
WASHINGTON, D. C. 20001

MEMORA DUM
TO: Richard D. Fleming
Fire Marshal
RANE:  Caprain CO/PLT: FPD

DATE:  Fune 2, 2006
SUBJIICT: .ot 800 of Square 2234 - 2950 Tilden Strect NW

OnJune 2, ; )Oslmadeanonsltevmttoﬂwpmpertyknownaslmsoo,Squatem Itis
propoted 1l n: the site be developed as 2950 Tilden Street NW. The development would be
locatexl ait ¢ <nnecticut Ave and Tilden Streets NW, fronting Tilden Street NW. The building is
slated 0 hz . : 49 residential units with underground parking. The is no problem with fire
depart nv=nt ¢ >cess to the front of the building off of Tilden Street. I feel that fire department
access to th. : rear is not readily accessible. Per the International Fire Code, 2000 Edition,
Section 50:.:.2 Additional Access: "The code official is authorized to require more than one
fire ap »ara 11 access road based upon the potential for impairment of a single road by vehicle
congestion :ondition of terrain, climatic conditions, or other factors that could limit access.”

This are of _ onnecticut Ave and Tilden Street is very congested especially during morning and
evening rus 1 hours, which may impair access to the building. Additionally, this building would
be sunouns ¢ 1 by 3 other building further limiting access.

Irecorarne « that additional access to the rear of 38383 Comnecticut Ave. If an agreement can be
made to allow this fire lane to be used as access to the rear of 2950 Tilden Street, it may help
climinte the problem.



UNIT OWNERS ASSOCIATION OF 3883 CONNECTICUT AVENUE CONDOMINIUM

To: All Unit Owners

David Rose, President, Unit Owners Association at 3883 Connecticut Avenue
FroM: Condominium

Zoning Commission Hearing regarding 2950 Tilden Street Development (Clark
RE: Realty)

DATE:- June 26, 2006

MEMORANDUM

Dear Unit Owners,

As some of you may know, the Association officially withdrew its opposition to Clark’s
application for a variance for its 2950 Tilden Street development at the Zoning Commission
hearing on June 22, 2006. The Board of Directors understands that some unit owners are upset
that the Association chose to withdraw its opposition to Clark’s development that many of you
have been fighting so hard to oppose. We thought it important to advise you all as to the reason
for our decision, which we hope you will see was made after careful consideration and with the
best interests of the association at heart.

After much consideration, the Board of Directors believes it in the best interest of the
Association as a whole to enter into negotiations with Clark regarding their variance application.
The reason we reached this conclusion is that under its current zoning, Clark has a right under
two pre-existing easement agreements to develop the 2950 Tilden Street Parcel in 8 manner that
uses the Association’s driveway as the primary access for vehicle and pedestrian traffic to the
Tilden Street Parcel. They have this unlimited right without having to pay for maintenance and
repair of our driveway and, basically, without regards to our needs with respect to our driveway.
Therefore, these easement rights place 3883 Connecticut Avenue in a unique situation that other
neighboring residents do not share.

Based on this, the Board of Directors deemed it to be in the best interest of all unit
owners of our condominium to ensure in perpetuity that no future owners at 2950 Tilden Street
could utilize our driveway. In order to achieve this, Clark agreed to vacate its easement over our
driveway in exchange for our official withdrawal of our opposition to Clark’s variance
application should Clark’s application be granted.

The decision to enter into an agreement with Clark to vacate its easement rights in
exchange for a withdrawal of our opposition to Clark’s variance application was based on a
number of considerations:

1. The District of Columbia Office of Planning has been able to ensure that many of our
concerns have been met by Clark, Clark has agreed to reduce the size of the development
from 9 stories to 6 stories, and possibly even to 5 stories, per the recommendation of the




Memorandum To: All Unit Owners
June 26, 2006
Page 2

Office of Planning. Clark has created a courtyard to create a 56-foot buffer between the
unit owners facing the development and the 2950 Tilden Street southern exterior, and, in
fact, may be required by the Office of Planning to expand the depth of the courtyard even
further.

2. The District of Columbia Department of Transportation found no significant traffic
impact caused by Clark’s current design.

3. Based on our discussions with Clark, if Clark’s variance application is denied, Clark will
develop the property by-right and build townhomes on the lot. Clark has ensured us that
it will utilize our driveway in its townhome development, which is a right granted to it by
the easements discussed above. This would allow the townhome owners complete and
unlimited access over our driveway in perpetuity. After much deliberation, the Board
agreed that the idea of having non-unit owners using our driveway at any time for
pedestrian and vehicular access without having to pay for the driveway’s upkeep in
maintenance is more detrimental the Association as a whole than if Clark’s current design
is approved.

4, Clark’s current design does not involve the use of our driveway at all. Thus, in essence,
one could argue that the approval of Clark’s variance application by the Zoning
Commission is better for the Association as a whole than if the variance application is
denied and Clark develops the property by right.

5. Clark’s vacation of its easement over our driveway protects us in the future should the
2950 Tilden Street property ever be modified or bought by another developer. So long as
that easement over our driveway exists, any property owner of 2950 Tilden Street can
utilize it.

We understand that many of you, especially those whose units face 2950 Tilden Street,
have fought very hard to oppose Clark’s plans and are maddened by the Association’s
withdrawal of its opposition to the development. We hope that you understand that the Board of
Directors gave this decision the utmost consideration, taking into account the likelihood of
success of our opposition, and the Association’s primary interest in protecting our driveway and
fire lane. After much deliberation, which has included consultation with legal counsel, we
believe it to be in the best interest of the entire Association to enter into an agreement with Clark
to vacate its rights to our driveway and fire lane in exchange for the withdrawal of our opposition
to its development at 2950 Tilden Street.

Of course, as unit owners, you have the individual right to continue to oppose Clark’s
development plans. Thank you for taking the time to read this memorandum. Please feel free to
contact me if you would like to discuss this matter individually.
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COOPERATION AND DEVELOPMENT AGREEMENT

'I'!!!S‘QOQPERA’I'IDN AND DEVELOPMENT AGREEMENT ("Agreement”) is made as
of iy &1, 1999, by and among WK INVESTORS L.L.C., 3 Distsict of Columbia Limited

! Liability Company ("WK), 3901 CONNECTICUT AVE. RESIDENTS ASSOCIATION, a District
i of Columbia non-profit corporation (the "Association™), 3911 CONNECTICUT, L.L.C., aDistriet

. of Columbia limited liability company (the *Venturc™), and TILDEN GARDENS LLC, a District of
' Columbia limited lability company (“Tilden™).

RECITALS:

A. The Association entered into a contract fo purchase the 3901 Properiy which collisact
the Association assigned to the Venture;

B. WK and the Association formed the Venrure to acquire the 3901 Propeny, and the
Venture has now purchased the 3501 Property.

C.  Tilden s the owner of the Adjoining Propernty and intends to construct cenain
including a nine story apartment building and eight duplex residences (the

improvements
]' “Improvements™) thereon.

D.  The panies hereto desire to cooperate with each other in connection with the
development and construction of their respective properties and 1o provide certain easements and
licenses for access and parking to benefit each of the 3901 Property and the Adjoining Propesty,

NOW, THEREFORE, in considicsation of the foregoing premises, and of the mutual
covenants set forth in this Agreement, and of other good and valuable consideration, the seceipt and
sufficiency of which are hereby acknowledged, the parties hereto hereby agree as follows:

L INTERPRETATION

1.1 Definitions. When used in this Agreement, the following capitalized terms shall have

- the meanings indicared:

3901 Improvements: The existing improvements located on the 390} Propenty as of
the date hereof.

3901 Parties: WK, the Association and the Venture.

3901 Property: Lot 2, Square 2234, Washington D.C. which is more panticulatly
described on Exhibit A hereto.

Adjolning Property: Lots 800 and 804, Square 2234, Washington, D.C. which ar
more particularly described on Exhibit B hereto.

Development Agreement: The Development Agreement dated as of May 26, 1998
and recorded as document 980004261 in the Land Records of the Office of the Recorder of Decds of
the District of Columbia.

Improvements: The improvements to be constructed on the Adjoining Property.

1.2  Captions. Captions in this Agreement are for convenience of reference only and
shall not be used ro interpres this Agreement.

13  Gender; Number; Including. The use of any gender in this Agreement shall-refer
to all genders, and the use of the singular shall refer to the plural, as the context may require.The .
term “including” and variants thereof shall mean including without limitation.”

1.4 Not Construed Against Drafter. All of the parties hereto and their respective legal
counsel, have fully panicipated in the preparation and negotistion of this Agreement, and
aceordingly waive any rule of construction thay this Agrecment be construed against its drafter.

1.5  Severability. If any provision of this Agreement is held to be invalid or
uncaforceable, such provision shall be severable and the remainder of this Agreement shall continue
in full foree and cffect.
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: Governing Law. This Agresnwar shall be governed by and construed in accordince
| with the laws of the Districe of Columbia, withour reference to conflicts of lawr principles.

21  Grant of Ensements. Immediately after execution of this Agreement the gpplicahle

partics shall exeane, acknowledge and record the Easement Agreement attached hezeta as

22 Parking Licenses. Subjecs to the verms of this Agrecment, Tilden hereby pragtit to- |

221 Inotevim License. A month to moath, non-exclusive license ("lnterim
License") for the residents of the 3901 Improvements to park (and only to park) on that of
the Adjoining Property idemified on Exhubis B which Interim License shall be effecti
9pon execution of this Agreement. Tilden, in its sole discretion, may rerminate the Enerim License
written motice vo the 3901 Parvies, such wemination to be cifective thirgy (30) days after seorips
gﬁkﬂg!;rgﬁ?ﬂ?% Upon such terminstion,
Property usad for such parking.

nﬂn_llrr&l -rugm-lnl-.ﬂ &Lﬂ.. .
ngun&nﬂ: !?gﬁsﬁﬂhﬁagfﬂﬁﬁdm
be added 10 the "800 Spaces”. ?é@!ﬂgi%ew%?ﬂq&m
giggtgggfingﬁﬁi

223 losusance and Permits. Notwithsanding anything to the contrary bewsin, [
if enforced es a condition of use by the Districs of Calumbia, prior to use of the parking available
pumant to the Interim License and/or the Temporary Parking License, the Ventuse shall abtais; ¢
its sole cos, all mecessary or appropriate or licenscs, if any, provided Tilden shall ¢
with the Venure as reasonably  oltain any such permits or licenses; and {5) duving ol}
petiods in which such the Interim License and/or the Temporary Parking License are in effecs, the
ggglgnﬁg#ig&ﬂiﬂiﬁné
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; Veamure shall be responsible for managing the allocation cf the o %}E-ﬂg
miggggggggg the Adjoining
Propenty available for parking spaces pursuant to this Seation 2.2,

22.4 Condition of Spases Tilden shall ensure that there is reasonsble accsss 1o the

gwﬁﬂﬁngfiﬁofd and shall ensure that the condition of
i the Spaces will reasonably permit the parlsing of vehicles, provided Tilden shall have no obligation
-oguﬁumgaﬁgagg _..uﬂ

&ggfr ilg&ﬂlgggg%
the New Tank by September 30, 1999,

W-u&ngtiiii&ig EESE-‘!!-

r to the Venture, a permanent easement, granting to the Venrere, or the future owners of the

igitig ln&ni!i&!gfgas
Proposed Driveway, as sex forth in Pasagraph 2.4 of the Easement Agreement, which easement shall
be recorded o an amendment to the Exsemens Agreement,

Tilden shall promptly notify the Veature of its completion nrnggﬂn—lmav
completion of its I.Bauﬁul!lnﬂrar-rnﬂ Thereafter, the Venture shall pay v Tilden

at amy time bt in all cvents no later than ninety (90) days after such notice, i it so clets, the som
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" record the amendmaem to the Easement Agreement in accordance with the terms of the preceding

| parapraph. I the Vemture fails to pay the Release Payment within such minety (90) day pesiod,
then the Venture shall immediarely execone an amendroent to the Easement Agreement granting an

i easement to Tilden, in perperuity, for the exclusive use by Tilden, or its assigns, of the Compact

mffnﬁn%l}ﬂrﬁﬂﬁgggéggg

i promptly recorded in the land records of the Districr of Columbiz.

% Agrecmoent, and such Jender shall cwse any such lien to be sbordinate to the easements set forth

j ptrformance of this provision in ladlord and tenam court of the District of Colurabia, any actice
Bi&i‘trﬂirﬁ Tilden shall indemnify and bold karmless
the Venture from snd sgainst any cxpenses, ies or costs arising by virme of the caims of any
third panies sesiding or occupying esther Unit prior to the date possession is relingquished to the

3.7 Saleor Assignment. Each of the parties agrees that it will not sell or assign its inverest
in the 3901 Propenty or the Adjoining Property, as the case may be, except pursuant to 2 written
sgreement in which the purchaser or assignee acknowledges the terms of this Agreemens and sgrees
4 10 be bound thereby. The foregoing shall not apply o the individual sales of condomininm unitd ot
the condominium to be cremed ot the 3501 Property.

38  Representations.  Each of the parties heretc represenis and warrants thay (a) it has
full power to execme, deliver and casty owt the terms and provisions of this Agreement and has
taken all necessary action ro sthorize the execution, delivery and performance of this Agreement,
{®) the person ing this Agreement on behalf of such party, has the anthority o bim! such
panty to the terms and conditions of this Agreement and (c) this Agreement constinmes the legal,

310 Limitation of Interests, Each of the 3901 Paties hereby acknowledges thar, other
than o provided herein or in the Easemenz Agreement attached hereto as Exhibit E, it kas uo right,
title or imeres: in or o the Adjoining Property and shall not make a claim against Tilden oz the
Adjoining Property o enforce any righs, title or interest in or to the Adjoinmg Property,

3?%%&3%&&&;?? Any such notice sent by one of the
foregoing methods sirall be deemed given = of the time of delivery {or refusal of delivery):
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l D ‘ . -
gi..lwr t.. am-ri-r‘ﬂ}! t.r
%Bgtﬂtﬁn&grﬂrg,&
sction from the non- prevailing party.

ot in the Easemesn Agreemens to be executed by the parties, the Developmens Agreemem
v&rv!&&tiliﬂﬂii :uﬂ"wl roiﬁ"r

‘Tilden hercunder on the 3308 » including, but mot Emited to, the fwems set forth in
Euﬂulgfhﬂnagﬁgtro{g the term,

in
*Work* forth in the Development Agreement and shall de to the provisions goverping.
.ﬂeﬁ.““r}"&n%bg Addivionally, the provisions of Secyion 2.§;
Nw!mgd.ﬂﬂu%g!nggi%uoi

31¢  Completion of lmprovements. Tilden agrees to use its best effarts to underake
E&gaaﬂlﬂ. of the Improvements, and upon request, to provide
the Venture with information regarding the cayrent stams of is efforts with respegt thereto,

315 Termination of Agreemiat.  Notwithstanding anything herein to the comzary, m
the event Tilden is unable to obtain final approval from the District of Columbia for 2 permanept

wide, and inclades the right to 2 median cut in the middle of Tilden Street), Tilden may elect

terminne the Exemens Agreement as pravided thecein. In such an evens, the terms of this

o e e -paelagcins Lo i ﬁaﬁsmﬁ s
=

representing an agreed upon payment for the relinquishment of Tilden's rights under the




0n262000270

{ Apanment Lease as set forth in Paragraph 3.6 above, which payment shall be made within forty-
five (45) days of the termination of this Agreement.

IN WITNESS WHEREOF, the parties bave exccuted this Agreement as of the dare first
wrinten above.

TILDEN GARDENs Lic /&~ KO &7
QLARE REMLTY AANTAL LLC., Moniging Pember

Nanie: Lawrewcs. €. Aot

3301 CONNECTICUT AVE. RESIDENTS ASSOCIATION

- LSS -
By: l’n-tf J b o/
Name: 0r'ﬂf r#u.«e
Tide: FacsidenS

3501 CONNECTICUT, LLC
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CLARK REALTY CAPITAL

e
CONNECTICUT AVENUE
WASBINGTON, B.C.
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EASEMENT AGREEMENT
THIS EASEMENT AGREEMENT ("Agreement”) is made as of . 1999,
TILDEN GARDENS LLC, a District of Columbia timited Hability {"Tilden") and 3501
CONNECTICUT, L.L.C., a District of Columbia limited bisbility company (the *Venture®).
RECITALS:

A.  Tilden is the owner of the Adjoining Propenty and intends to construct cerain

i improvementsincluding a nine story apartment building and eight duplex sesidences (the
¢ “"Improvements”) thereon.

B The Venture is the owner of the 3901 Propenty.

C.  The partics hereto desire 1o cooperate with each other in connection with the
development and construction of the Improvemeats and to provide certain easements and licenses
to benefit the Adjoining Property and the 3901 Propeny-

NOW, THEREFORE, in considermion of the forcgoing premises, and of the murual

| covensnts st forch im this and of other good and valusble cansideration, the receipt and

sufficiency of whith zre hereby acknowledged, the parties hereto hereby agree as follows:

1. INTERPRETATION

1.1  Definitions. Whea used in this Agreement, the following capitalized terms shall
have the meanings indicared:

3901 Improvements: The improvements on the 3901 Property as of the date
hereof.

3901 Property: Lot 2, Square 2234, Washington D.C. which is moge pasticulacly.
described on Exhibit A hereso.

Adjoining Property: Lots 800 and 804, Square 2234, Washington, D.C, whichare
more pasticularly described on Eshibit B hereto,

Curb Cuts:  The curb cut required to be made by Tilden either on Connecticur:

I Avenue, N.W., and/or on Tilden Ave., N.W. to permait construction and use of driveway o sérve
¢ the proposed Improvements.

Development Agrecment: Development Agreement dated as of May 26, 1998 and
recordoed as document 980004261 imcummmmsomeomumeamduzfmwdw
Disirict of Columbia.

Emprovements: The improvements to be constructed on the Adjoining Property:

Proposed Drivewsy: The dsiveway Tilden imends to construct on those portions
of the Adjoining Property and a small portion of the rear portion of the 3901 Propery, all a5
idmtified on Exhibit € hercto.

12 Captions. Captions in this Agreemen are for convenience of reference only and
shall not be used to interpret this Agreement.

13 Gender; Number; Including, The use of any gender in this Agreement shall tefer
to all genders, and the use of the singular shall refer to the plural, as the context may require. The-
term *including® and variants thereof shall mezn “including without limitation.”

Not Construed Against Drafter. hunithcpuﬁeskﬂﬂomdlheir'ﬁwﬁnl_ép}
counsz), have fully panticipated in the preparation and negotiation of this Agreement, and,
accordingly waive any rule of construction that this Agreement be construed against its deafter,

1.5  Severability. If any provisian of this Agreement is held to be igvalid or
unenforceable, such provision shall be severable and the remainder of this Agreement shall continue

in full force and effect.
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16  Counterparts. This Agreement may be executed in multiple counterparts, cach of
which shall consttate an original and all of which together shall constitute one and the sume

instrament.

17  Govermng Law. This Agreement shall be governed by and comstrued in accordance
with the laws of the District of Columbia, without reference to conflicts of law principles,

1.8  Modifications. This Agreement shall not be modified, altered, amended ar
otherwise changed unless such modification, alteration, amendment or ather change is in writing
and signed by all of the parties hereto. No purported waiver of any of the provisions of this
Agreement shall be valid or effective unless the same is in writing and signed by the party against
whom @1 is sought to be caforced.

IL.EASEMENTS

21 Temporary Construction Basements. Subject to the terms of this Agreement, the
Venture hereby grans to Tilden, its employees, agent, consultants, contractors, materialmen and
subcontractors, the following easements in, to, over and zcross the 3901 Property for the purposs of
effecing, constructing and completing the Improvements:

211 Sheeting and Shoring. An easement in, to, over, under and across the
eastern rearmost two feet of the 3301 Propenty for shecting and shoring in connection with the
Iimprovements. At or before completion of construction of the Improvements, Tilden shall cauise.
the cheeting and shoring to be cut off at least three (3) feet below the ground surface and shall
repair any dimage caused by such sheeting and shoring work 1o the paved parking areas of the 3301
Propeny.

212 Tie Back and Underpinning Work. An casement in, to, over, and
across the 3901 Property to complete the work provided for in Section 2.1.1 of the opment .
Agreement including, without limitation, the permanent installation of underpinning and teing as
permitted by Section 2.1 of the Development Agr the r ion of the 3901 Property and
3901 Improvements and any repair to the 3901 Froperty or 3901 Improvements Tilden is required
o perform pursuzm to Section 2.1.1. of the Development Agreement.

213 Construction Access. A temporary, non-exclusive easement during
construction of the Improvements for vehicular and pedestrian ingress, egress and access purposes,
and for staging purposes, over and across tha portion of the 3901 Propesty as depicted on Exhibis
E

2.2 Pedestrian Access Easement. The Venture hereby gramts to Tilden, 2
nonexclusive casement solely for pedestrian ingress, egress and access over and across the surface
parking, driveways and walkways on the 3301 Property.

23  sidewalk/Monument Exsement. The Venture hereby grans to Tilden a
permanent, non-exclusive easement on and over the portion of the 3901 Property berween the
building located on the 3901 Property and the south propeny lins of the 3901 Property on which
Tilden shall have the righs to construst a sidewalk (the “Sidewalk”), at a location and using such
muterials, as may be mutually agreed upon by Tilden and the Venture.  The width of the
sidevralk shail be no wider than six (6) feet, unless otherwise expressly agreed to by the Venture..
The Venture further grams Tilden a permaneny casement to construct a entry monnment (the
*Monument®) to the Proposed Driveway on a portion of the 3901 P as depicted on Exhibit
F. The Venture shall approve or disapprove the proposed Sidewalk and/or Mopument within
fifteen (15) days of Tilden's request for such approval. If the Venture does not respond within sucl
fiftecn (15) day period, then the Sidewalk or Monument, as the case may be, shall be deemed
approved. The style and size of the Mozument shall be subject to the reasonable approval of the
Venture, provided that oo approval shall be required for 2 Monument substantially of a design and
size as ¢ct forth on Exhibit F. Tilden shall maintain and repair the Sidewalk and the Monument;
provided the Venture shall be responsible to repair any damage to the Sidewalk or Monument
cxused by the Venture, its agents, employees, invitees and any residents of the 3501 Improvements
or their employoees, agents or invitees,

24 Post Construction Parking Easement In Favor of the Venture. Uponor ?ziur
to completion of construction of the Improvements, Tilden shall construct, at its sole cost, thirteen
{13) parking spaces on the southern portion of the 3901 Property identified on Exhibit D hereta.

In addition, in order to access such parking spaces, Tildea hereby gramts the Venture a N
non-cxclusive casement, to be cHective up't?nsfhe final completion of the construction o% the
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Improvements and the Proposed Driveway for vehicular ingress, egress and access over and across
tha: portion of the Proposed Driveway lacated on the Adjoining Property.

25.  Driveway Easement. The Venture hereby grants to Tilden a permanent, non-
exclusive casement for vehicular and pedestrian ingress, egress and access over and acvoss that
pontion of the rear portion of the 3901 Propeny identified on Exhibit C for construction of and use
as pant of the Proposed Driveway. Tilden shall bave the right to pave over that portion of the 3901
Propenty identified on Exhibit € as pare of the construction of the Proposed Driveway. Tilden shall
maintain and repair such Propased Driveway; provided, however, thar the Venture shall be
responsible to repair any damage to the Proposed Driveway caused by the Venturs, its employees,
agents, invitees and any residents of the 3901 Improvements or their emplayees, agents or invitess.

26 Utility Easement. The easemeats for utilities to be granted from time to time by
the Venture in accordance with Section 2.4 of the Development Agreement shall include, without
limitation, easements for the repair, maintenance and/or replacements of any wtilities lacated in
accordance with such casements.

27  Repair License Modification. The Venture hereby modifies the Repair License (a5
defincd in the Development Agreement) provided for in Section 2.5 of the Developruent Agreemerit
and, subjoct to the terms of Section 2.5 of the Development Agreement, grants vo Tildsn, its
employees, agents, consultants, contractors, materialmen and subcontraciors a license an, to, over,
under and across the 3901 Propenty and 3901 Improvements to repair, maintain and/or replacethe |
Proposed Driveway, the Sidewalk and any portion of the 3901 Property or 3901 Improvements that
Tilden is required to repair pursuant to the Development Agreement or this Agreement, and to
access the 3901 Property and 3901 Improvements o conduct the surveys specified in Section 2.7 of
the Development Agreement, solely for the purposes and in the manner specified in such Section
27.

28  Limitations on Certain Eascments. Tilden hereby agrees to the following
limitations on certain easements granted in accordance with the Development Agreement, which
limitations shall supersede any provisions in the Development Agreement to the contrary, and shall
be binding upon Tilden, and its successors, assigns and parties chiming though Tilden:

28.1 Construction Staging. Nowwithstanding anything to the contrary in the
Development Agreement, Tilden shall not use as a staging area during the construction of the
lemp 1ents any portion of the 3901 Property, except such area as is designated in Exhibit E,

2.8.2 Access Easement. Nowwithstanding anything o the comrary in the
Devtlopment Agreement, the easement provided in Section 2.3 of the Development Agreement
over and across the existing driveway on the 3901 Property shall be used solely for aceess by
emsrgency vehicles and for no other purposes whatsoever. The parties shall jointly and reasonably
develop a means for ensuring that this driveway is used solely for the stated pusposs, and for np
other purpose by Tilden.

283 Utlity Easement. Nowwithstanding anything to the contrary in Section 2.4
of the Dovelopment Agreement, Tilden shall not locate any urilities for the benefit of the Adjoining
Property within or under the curremtly existing building on the 3901 Property.,

29 Incorporation of Provisions All of the provisions of the Development Agreement
with respoct to the manner of performing *Work®, as specified in Section 2.1, including approval
conditions, compliance with Historic Prescrvation Regulations as provided in Section 2.6, and the
insurance, inderanity and mechanic’s liens provisjons of Paragraphs 2.8, 2.9, and 2,10 and as to
teeminarion, as sct forth in Scction 3.1, are hereby incorporated herein by reference, and shall be
applicable to the additional work to be performed hereunder by Tilden, and the additional
easements granted herein; provided that the additional easements set forth in Sections 2.2 + 2.7 of
this Agreement shall not be subject to termination, except as set forth in Paragraph 3.6 below.

1Il. MISCELLANEOUS

31  Reprosentations.  Each of the parties hereto represents and warrants that (a) it has
full power to execute, deliver and carry out the terms and provisions of this Agreement and has
taken all necessary action to quthorize the execution, delivery and performance of this Agreement,
{b) the person executing this Agreemen: on behalf of such party, has the anthority to bind such
party to the verms and conditions of this Agreement and (c) this Agreement constitutes, the legal,
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walid and binding obligations of such party enforceable against such party in accordance with its
terms.

32 lodemnity.  The Venture shall indemnify, defend and hold harmless Tilden, i
members, agents and employees from and against all dlaims, lasses, liabilities, damages (ncluding,
without limitation, damage to the Adjoining Property) and expenses (including, without limitation,
reasonably attorneys fees) arising from or in connection with the use by the Veature, its employass,
guests, invitees and any tenants of the 3901 Improvements, their employees, guests and invitees of
wdﬁeﬁumaﬁlwmmmdmﬁ:?mmhﬂ' except in the event such
claim, liability, loss, damage or expense is caused by the negligent or willful act or omission of
Tilden, or its agents, employees or invitees. Tilden shall indemnify, defend and hold harmlessthe
Venture, its members, agems and employees from and against all claims, losses, liabilities, damages
(including, without limitation, damage to the 3901 Property) and expenses (including, withous
Imman.mwﬂ:mnmﬁu)mgﬁouwumwnhthmbyﬂdm.m
employees, guests, invitees and any tenants of the Improvements, their employees, guests
invitees, of any of the easements granted to Tikden hercunder, emeptmihmmchdm.

, loss, damage or expense is cansad by the negligent or willful act or omission of the

memmpbmormm

34  Notices. Any notice required or permitted to be given under this Agreement shall
hmmﬂm&hhmmt&mmmm and shall be (j) hand-
delivered, (i) delivered by overmight courier, (iii) mailed by centified or registered mail, postage
prepaid, return receipt requested, or (iv) delivered by facsimile transmission (provided that an
electronic confirmation of receipt is obrained by the sender and a copy of such faxed notice is sent
by one of the other methods of delivery provided herein) to the parties hereto at their respective
addresses set forth below, or @ such other addresses of which either party shall notify the other
with the provisions of this Section 3.4. Any such notice sent by one of the
mm:ﬂlk&eﬂdpﬂuddﬁmdd&mfwm&ddw

If o Tilden: Tilden Gardens LLC
7500 Old Georgetown Road
Bethesds, Maryland 20814
Ann: W, Cleve Johpson, Group Executive
Pacsimule No.: 301/272-8495

Arnold & Porter
555 Twelfth Streer, N.W.

Washington, D.C. 20004
Aun: S. Lee Narrow, Esquire

1f o the Venture: 3301 Cennecticut, L.L.C.
/o P.N. Hoffrman, Inc.
5450 Butler Road
Bethesda, Maryland 20816
Anoe Lamont Holfman
Facuimile: 301/656-7607

35  Effect of Agreement. MprmmdwmsdlhnWMM
with and bind the 3901 Property, the 3901 Improvements, the Adjoining Property and the
hwomndsha“mn&ebm:ﬁ:dmdhembmbleby%mmmﬂm
future owner of the Adjoining Property and by the Venture, its assigns and any future ownersof
the 3901 Propenty. The Veatare currcatly proposes to submit the 3301 Property t a
condominium nmwﬂﬂwﬂﬂthCﬂmnhh and in such an event
dmvmmmmpaﬂnﬂmadobhmumm&mwﬁemwm’s
associztion formed in connection with the conversion of the 3901 Property. This Agreoment shall
be recorded by either Tilden or the Venture among the land records of the District of Columbia
and the parties shall share equally any recordation fees or taxes incurred in connection with such.
recordation.

36  Termination of Agreement. Notwithstanding anything herein vo the contrary, in
the evem Tilden is unsble to obizin final approval from the Disrict of Columbia for » permanent
curb cut cither on Connection Ave, NW., or Tilden Ave., N.W. (the "Curb Cut Approval”) prior
to January 1, 2001 permitting construction of a driveway leading to the Improvements (which Qurb
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Cut is (1) sufficient to cnable Tilden to obtain building permits required to construct the
Improvements, and (b) if the Curb Cut is only obtainable on Tilden Street, N.W., is at least 20°
wide, and includes the right to a median cut in the middle of Tilden Street), Tilden may clect tof
terminate this Agreement by giving written notice of such election to the Venture (or its successor)
in the manmer provided above. If Tilden exercises its termination right, then this Agreement, and
ail the easements and rights granted hereunder, thall immediately become mull and void, and of no
further force and effect, and the panies shall be restored to the same rights and liabilities which
they may have had with respect to their respective properties on the date immediately prior to the
exxcution of this Agreement, including, but not limited to, the right of the Venture to contest the
Development Agreement.

Tilden shall diligently pursue all necessary actions required to obtain the Curb Cut
Approval and shall keep the Venture informed of Tilden's efforts with respect thereto. Ungil the
issnance of the Curb Cut Approval, Tilden shall not undertake any work on or otherwise use any
portion of the 3991 Property permitted under this Agreement or the Development Agreement,
provided Tilden shall be permitted to exercise its access easements for puspose of condusting
studies, tests and other preconstruction activities, and removing and replacing the oil mnk,
construction the "800 Spaces” (as defined in the Cooperation and Development Agreement of even
date kerewith attached hereto as Exhibit G {the "Cooperation Agreement™}). Upon teymination of
this Agroement as provided herein cither Tilden or the Veature may file an appropriate i
in the land records of the District of Columbia evidencing such rermination, provided a copy of the-
notice from Tilden shall be included as an exhibit to the filing.

37 Future Amendments Each party shall promptly upon request from the other pasty
exccute such amendments to this Agreement as are necessary to effect the provisions of the
Cooperation Agreement relating to the amendment of this Agreement, as and when applicable,

IN WITNESS WHEREOF, the parties have executed this Agreement as of the due
first written above.

TILDEN GARDENs LLC 72— €8P ¢

A TAL, L.L.C., Managms Member

Byf ~o~_. (:"_-‘\___,7
Name: Lawrence ©f Nusdert
Tk Ce mnf\(vj'

3901 CONNECTICUTL.L.C.

NOTARY ACKNOWLEDGEMENTS ON NEXT PAGE
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THIS TILDEN PROPERTY EASEMENT AGREEMENT (this “Agreement”) is made
and entered into as of st 20, 2004, by and between 3883 CONNECTICUT LLC, a District
of Columbia limited liabiltty company (“3883 Owner”), and TILDEN 800 LLC, a District of
Columbia limited liability company (““Tilden Owner”), with reference to the following recitals
of fact.

RECITALS:

A. 3883 Owner is the owner of certain land described on Exhibit A-1 attached hereto
(the “3883 Land”). The 3883 Land is improved with a nine (9) story residential apartment
building and related improvements (collectively, the “3883 Improvements™), and is located at
3883 Connecticut Avenue, N.W., Washington, D.C. The 3883 Land and the 3883 Improvements
are collectively referred to herein as the “3883 Property.”

B. Tilden Owner is the owner of certain vacant land described on Exhibijt A-2
attached hereto (the “Tilden Lapd™). Any improvements to be locatéd on the Tilden Land are
referred to herein-as the “Tilden Improvements.” The Tilden Land and the Tilden
Improvements are collectively referred to herein as the “Tilden Property.”

C. The 3883 Land and the Tilden Land are adjacent parcels of land located near the
intersection of Connecticut Avenue and Tilden Street in' Washington, D.C., and the Tilden Land
is burdened by a firc lane access easement benefiting the 3883 Land pursuant to that certain
Declaration of Covenants made by 3883 Connecticut LLC, dated as of April 18, 2002, and
recorded in the land records of the District of Columbia as Document No. 2002050183.

NOW THEREFORE, in consideration of the foregoing and other good and valuable
considetation, the receipt and sufficiency of which are hereby acknowledged, 3883 Owner and
Tilden Owner hereby agree as follows:

1. Access Fasements.

(a) 3883 Easement. 3883 Owner hereby grants and conveys to Tilden Owner
and its tenants, licensees, invitees, agents, employces and guests a perpetual (except as provided
herein); non-exchisive casement (the “3883 Easement”) in, on, over and across a portion of the
3883 Land more particularly-described on Exhibit B attached hercto (the “3883 Easement
Area”) for purposes of vehicular (including, but not limited to, fire and emergency vehicles) and
pedestrian ingress and egress to, from and between Connecticut Avenue and the Tilden Property;
provided that Tilden Owner’s construction vehicles of any type shall have no right to use the
3mmmmmmmmmmmmmnmmm
separate access-to Tilden Street via an approved curb cut and driveway, the Tilden Owner’s
construgtion and moving velicles and trucks of any type shall have no right to use the 3883
Easement. 3883 Owner shall have the tight to make any use of the 3883 Easement Area
nmmmtwnhthenghtshaun.myad. 38830mersballnoﬂnvethen_gb5mrdom
the 3883 Easement Area unless and until 3883 Owner obtains prior written approval of Tilden
Owner (which approval shall not be unreasonably withheld, conditioned or delayed) and the

#1424027 v - CLARK: 3883 Eisement Agrecment
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location of a replacement easement arca shall continue to provide Tilden Owner and its tenants,
licensees, invitees, agents, employees and guests substantially equivalent access to, from and
between Connecticut Avenue and the Tilden Property. 3883 Owner shall have the right to
temporarily close the 3883 Easement Area or any portion thereof for such reasonable periods of
time as may be reasonably necessary for cleaning, repair, alteration, improvement or
mmntmanceorasmqm:uiformgmc:uortopmvmtheacqmmnonormofmy
prescriptive right by any person or the public; provided, however, that prior to closing any
portion of the 3883 Easement Area (except in the event of an emergency), 3883 Owner shall give
at least five (5) days’ prior written notice to Tilden Owner of its intention to-do so and shall
coordinate its closing with Tilden Owner so that no unreasonable interference with the 3883
Easement occurs. Tilden Owner shall indemnify and hold harmless 3883 Owner from and
against any and all claims, losses, liabilities, damages (other than punitive, indirect or
consequential damages), costs and cxpenses (including reasonable attorneys’ fees) resulting from
ﬂmneglmccorwﬂlﬁﬂmmomdnctof?ﬂdmmontstmmhm, invitees, agents,
employees or guests in the use of the 3883 Easement Area. The 3883 Easement Area, including
the paved driveway located thereon, shall continue to be maintained and repaired by 3883 Owner
in a clean and safe condition in a manner considered commercially reasonable by 3883 Owner,
and Tilden Owner shall have no obligation or liability for any costs or expenses relating to any
such maintenance or repair, except as otherwise expressly set forth herein. There shall be no
charge for use by the Tilden Owner of the 3883 Easement.

(b)  Tilden Easement. In the event the Tilden Owner, in its sole and absolute
mmowmmmmygppmdsﬁrammwapcvedvehmdnvmyﬂm
comnects the curb cut on Tilden Street to and from the Tilden Land, and (ii) develops the Tilden
Land with more than sixteen (16) dwelling units, then Tilden Owner will use commercially
reasonable efforts to obtain approvals for a connection between the Tilden Property and the 3383
Property, and if such connection is approved and constructed, Tilden Owner hereby agrees, and
shall be obligated, to grant and convey to 3883 Owner and its tenants, licensees, invitees, agents,
cmployees and guests a non-exclusive easement in perpetuity (the “Tilden Easement”) in, on,
over and across.a portion of the Tilden Land that provides access to such driveway and curb cut.
Such easement shall be legally described on and memorialized by an amendment to this
Agreement, which shall be signed by Tilden Owner and 3883 Owner and recorded among the
land records of the District of Columbia. The area covered by said easement is referred to in this
Agreement:as the “Tilden Easement Area,” which Tilden Easement Area shall be used for sole
pwofwv@uﬂumdpd@mmmmde@mm,ﬁommmTldm
Street and the 3883 Property, nbungmdmtnoddm%ﬁ()wneraoms&monmdmovmg
vehicles and trucks of any type shall have no right to use the Tilden Easement. Tilden Owner
shall have the right to make any use of the Tilden Easement Area that is not inconsistent with the
rights'herein conveyed. Tilden Owner shall not have the right to relocate the Tilden Easement
Arca unless and until Tilden Owner obtains prior written approval of 3883 Owner (which

shall not be unreasonably withheld, conditioned or delayed) and the location of a
acement easement area shall continue to provide 3883 Owner and its tenants, licensees,
invitees, agents, employees and guests substantially equivalent access to, from:and between
Tilden Street and the 3883 Property. Tilden Owner shall have the right to temporarily close the
TudeasemanAmwmypomouthu'eofformchmsmﬂblepamdsofUmeasmybe
redsonably necessary for cleaning, repair, alteration, improvement or maintenance or as required
for emergencies or to prevent the acquisition or creation of any prescriptive right by any person
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contained herein, in no event shall any termination of the 3883 Easement terminate the use the
3883 Easement Area for fire and emergency vehicles.

2. Development of Tilden Property.

(a) 3883 Owner hereby acknowledges that Tilden Owner intends to develop
the Tilden Land for use as a sale or rental single-family, multi-family or semi-detached
resideritial housing, which may include rezoning of the Tilden Property.

(b)  Any purchaser of a condominium unit at the 3883 Property is hereby put
on notice by this Agreement of the intended development of the Tilden Land.

3. Covenants Runping With the Land. This Agreement shall constitute a covenant
running with the land and shall inure to the benefit of the parties hereto and their respective
successors and assigns as owners of all or any portions of the 3883 Property or the Tilden

Property.
4. Intentionally Deleted.
5. Miscellaneous.

(a)  All notices, demands, requests or other communications required or
permitted to be given hereunder must be sent (i) by United States certified mail, postage fully
prepaid, return receipt requested, (ii) by hand delivery, (iii) by Federal Express or a similar
nationally recognized ovemight courier service, or (iv) by facsimile with both telephonic
confirmation and a confirmation copy delivered by another method set forth in this Section. All
such notices, demands, requests or other communications shall be deemed to have been given for
all purposes of this Agreement upon the date of receipt or refusal, except that whenever under
this Agreement a notice is either received on a day which is not a Business Day or is required to
be delivered on or before a specific day which is not a Business Day, the day of receipt or
required delivery shall automatically be extended to the next Business Day. The addresses for
proper notice under this Agreement are as follows:

3883 Owner: I er:

c/o Monument Realty c/o Clark Realty Capital
1155 Connecticut Avenue NW 2 Bethesda Metro Center
Seventh Floor Suite 250

Washington, DC 20036 Bethesda, Maryland 20814
Attn: F. Ruossell Hines Atm: Douglas R. Sandor
Phone: (202) 777-2010 Phone: (240) 497-6630
Fax: (202).777-2020 Fax: (240) 497-6730

Wi ies to: With copies to:

Piper Rudnick LLP Clark Enterprises, Inc.

1200 19™ Street NW 7500 Old Georgetown Road
Washington, DC 20036 15" Floor
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Attm: Frederick L. Klein Bethesda, Maryland 20814
Phone: (202) 861-6668 Atin: Rebecca L. Owen, Esq.
Fax: (202) 689-7455 Phone: (301) 657-7216

Fax: (301) 654-2564

Shaw Pittman LLP

2300 N Street, N.W.
‘Washington, D.C. 20037
Attn: John Engel, Esq.
Phone: (202) 663-8863
Fax: (202) 663-8007

Either party may from time to time by written notice to the-other party designate a different
address for notices within the United States of America.

(®) enience. The captions and headings contained in
thAymaﬂmmdudedh&unﬁrmmofmfamwonlymdmnottobc
considered a part hereof, are not intended in any way to limit or enlarge the terms of this
A;gmanmtmdwﬂlnotaﬂectﬂlcmmnmgarmmmmofﬂnsﬂg(wmmt

(c) GovemingLaw. The construction and interpretation of this Agreement will be
govemed by the laws of the District of Columbia without regard to conflict of laws principles.

(d)  Severability. If any provision of this Agreemént is held to be invalid or
mmibmblcasapphedmaspemﬁcsetofarcumstmoes, thmalloftheothﬂ-pmwsmnsoflhls
Agreement, including such unenforceable provision as applied to any other circumstances, will
contimue in full force'and effect.

(e) Amendments. No amendment shall be effective unless such amendment is in
writing, signed by each Owner and recorded among the land records of the District of Columbia.

(f) \ rti ‘_"__"'O.H Heterences; “I i -
refm:nosmﬁnsAmmmAmdesorSeuhonsmﬁrtoAmdeschecumsoftbm
Agreement. Wherever used in this Agreement, the word “including” means “including but not
limited to” or “including without limitation,” and “herein” and “hereunder” refer to this
AgreemmtmrtsmtzmtymdnottoanyAxhcleorSwnonofﬁnsAgemmtmpmear

(g)  Counterparts. This Agreement may be executed in several counterparts, each of
which is deemed an original, mdallsudlwlmtezpnrtsconsumtemeandﬂ:emmcmmmh

(h) No Waiver. No delay or omission by any Owner in exercising any right or power
accruing upon any non-compliance or failure of performance by any other Owner under the
provisions of this Agreement will impair any such right or power or be construed as a waiver
thereof. A waiver by any Owner of any covenant, condition, provision or performance under this
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Agreement will not be construed to be a waiver of any succeeding breach thereof or of any other
covenant, condition, provision, or performance of this Agreement.

(6] No Partnership. Nothing contained in this Agreement shall be construed to make
the Owners partners or joint venturers, or to render any Owner liable for the debts or obligations
of another Owner.

(1)) No Dedication. No provision of this Agreement is to be construed to grant any
gift, dedication or irrevocable rights to the general public or for any quasi-public purpose
whatsoever, of, in, or to any portion of the 3883 Land, the Tilden Land or the 3883 Easement
Area.

(k)  No Third-Party Beneficiary. Except as provided herein, no rights, privileges or
amenities of any Owner will inure to the benefit of any third party, nor will any third party be
deemed to be a third-party beneficiary.

[SIGNATURE PAGES FOLLOW]
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TN WITNESS WHEREOF, the parties to this Agreement have executed this Tilden
Property Easement Agreement as of the date first written above.

3883 CONNECTICUT, LLC,
a District of Columbia limited liability company

By: Carlyle 3883 Connecticut, L.L.C.,
a Delaware limited liability company,
its Member

Gary E. Block
Vice President

By: 3883 Connecticut Holdings, L.L.C.,

a Delaware limited liability company,
its Member

By: 3883 Mezz Connectlicut Holdings, L.L.C.,
a Delaware limited liability company,
its Managing Member
By: Carlyle 3883 Connecticut, L. L.C,
a Delaware limited liability company,
its Managing Member
By: 'L/L/
Gary E. Block
Vice President

By: MR 3883 Connecticut LLC,

a Delaware limited liability company,

its Member
By: MR Mezz 3883 Connecticut LLC,
a Delaware limited liability company,
its Sole Member

By:

Michael J. Darby
Title:
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IN WITNESS WHEREOF, the parties to this Agreement have executed this Tilden
Property Easement Agreement as of the date first written above.

3883 CONNECTICUT, LLC,
a District of Columbia limited liability company

By: Carlyle 3883 Connecticut, L.LL.C.,
a Delaware limited liability cormpany,
its Member

By:

Gary E. Block
Vice President

By: 3883 Connecticut Holdings, L.L.C.,
a Delaware limited liability company,
its Member

By: 3883 Mezz Connecticut Holdings, L.L.C.,
a Delaware limited liability company,
its Managing Member.

By: Carlyle 3883 Connecticut, L.1.C,

a Delaware limited liability company,

its Managing Member

By:

Gary E. Block
Vice President

By: MR 3883 Connecticut LLC,
a Delaware limited liability company,
its Member
By: MR Mezz 3883 Connecticut LLC,

a Delaware limited liability company,
its Sole Member

By:

_ﬁx :
Michael J. Darby, &~
Managing Member

DISTRICT OF COLUMBIA, to-wit:
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TILDEN 800 LLC, a District of Columbia limited
liability company

By: Clark Realty Capital, L.L.€., a Delaware limited
liability company, its manager
By: M
Douglas R. Sandor, a Manager
By: CEI Realty, Inc., a District of Columbia
corporation, a Manager

Lawrence C. N President
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