
Doe# 2004.120509 

TILDEN PROPERTY EASEMENT AGREEMENT 

TillS TILDEN PROPERTY EASEMENT AGREEMENT (this "Agreement"} is made 
and entered into as of A~ 3D, 2004, by and betWeen 3883 CONNECTICUTLLC, a District 
C1f Golumbia limited liability company ("3883 Owner''), and TILDEN 800 LLC, a District of 
Columbi~ limited liability eompany ("Tilden Owner"), with reference to the following recitals 
of fact. 

RECITALS: 

A. 3.883 Owner is the owner of certain land described on Exhibit A-1 attached hereto 
(the ''3883 Land"). The 3883 Land is iqlproved with a nine (9) story residential apartment 
buildiii.g and related iiiiprovementS (coll!'lctively, the ''3883 Improvements''), and is located at 
3883 Comecticut Avenue, N.W., Washington, D.C. The' 3883' Land and the 3&83 Improvements 
are collectively referred to herein as the ''3883 Property." 

B. Ttlden Owner is tl:le owner of certain ·vacant land desccibed on ExhibLt A~2 
attafhed hereto (the "Tilden Land''). Any improv~ments to be located on the Tilden Land are 
referred t<> h~~ the ''Tilden ~proyements." The Tilden La:nd·III).d the T"uden 
Improvements are collectively ref~ to herein as the "Tilden Property." 

C. The 3883 Land· and the Tilden.Land are adjacent parcels ofland located near the 
intersectjon ofConn~cut Avenue andTtlde'n Street in Washington, D.C., and the Tilden Land 
is burdened by a fire lane access easement benefiting the 3883 Land pursuant to that certain 
Declaratio;o, ofCoYel:laJltll made by 3883 Connecticut LLC, dated as of April18, 2ml2, and 
recorded in the-lan.d records of the District of Columbia as Document No. 2002050 l83. 

:NOW THEREFORE, in COnsideration of the foregoing and other good and valuable 
conside:r:a.tion, i:he receipt and sufficiency of which are hereby acknowledged, 3883 Owner and 
Tiklen Owner hereby agree as follows: 

1. Access Easements. 

(a) 3883 Easement 3883 C>wnl;r hereby grants and conveys tc Tilden Owner 
and its tenants, ijcensees, invitees, agents, employees and guests a perpetual (except as provided 
her.cin),. non-exclusive easem·ent (the "3~ Easemenf') in, on, over and across a portion of the 
3883 Land more particularly-des.cribed on ExhibitB atta~:hed hereto (the "3883 Easement 
A~a'') for purposes of vehicular (including, but not limited to, fire and emergency v$icles) and 
pedestrian ingress and. egress to, from and between Connecticut A venue and the Tilden Property; 
ptrivided tnat Tilden Owner's coJJStruction vehicles of any type shall have no right to use tbe 
3 883 Easement;; and· provided. further that from and during such time that the Tilden Land. has 
separate access to Tilden Street via an <ipproved curb ct1t and driveway, the Tilden Owner's 
constru~on and moving vehiCles and trucks of any type shall haye no right to use the 3883 
~ement. 3883 0wner shall have the right to make any use of the 3883 Easement Area that is 
11.0t inconsisterit' with the rights hel;ein. conveyed. 3 883 ~ shall not have the right to rei~ 
the 3883 Easemeat Area unless and until3883 OWner obtains prior written approval ofTilde'n 
<Ayner.(whicb approval shall not be unreasonably withheld, conditioned or delayed) and the 
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location of a repla.cemem easement area shall continue to provide Tilden Owner ap.d its tenants, 
licensees, invitees, agents, employees and guests substantially equivalent access to, from and 
between Connecticut Avenue and the Tilden Property. 3883 Owner shall have the right to 
temporarily close the 3883 Easemt;Dt Atea or any portion thereof for such reasonable periods of 
tiJ:Qe as m,ay be reasonably necessary for cleaning, repair, alteration, improvement or 
maintenanCe or as required for ep1ergencies OJ;" to prevent the acquisition or creation of any 
pyescriptive right by any person or lhtl publiC; provided, however, that prior to clo~ing any 
portion of the 3&83 Easenieri.t Area (exeep~ m ~e e-vent of an emergency), 3883 Owner sbl!ll give 
at le.ast five (5) days' prior written notice to Tilden Owner of its intention to do so and shall 
c9orditl,ate its closing with Ttldeo Owner so that no Unreasonable in~eiference with the 3883 
Easement occurS. Tilden Owner shaD ind~fy and hold hannless 3883 Owner from and 
against 2hy ilnd all claims, losses, liabilities, darilages (other tban punitive, indirect or 
COilS,equGal dt!mages}; costs and expenses (inclUding reasonable attorneys' fees) resulting from 
the negligen~e or willful misconduct efTilden Owner or its ~ants,- licensees, invitees, agents, 
einplo~ ¢r gu~ts in the use of the 3883 Easement Ar~ The 3883 'El!s~ent Area, including 
the paved driveway located thereon,- sl¥111 cotltinue to be maintained and repaired by 3883 Owner 
m.a clean Bl!ld safe,.eanOition in a~ considered commercially reasonable by 38S3 Owner, 
and: T":lldim Owner shall have no obligation or liability for any costs or et.pepses..relati.ng to any 
su® ~t¥1B.nCe or repair, except as otherwise expressly set forth herein. Ther.e shall be no 
charge for rise by the Tilden Owner of the 3883 Easement. 

(b) Tilden ~ement. In the event ~Tilden Owner, in its sole and absolute 
discre_tion, (i) obtains all necessaty-approVals for a curb cut and a paved vehicular driveway that 
connects the CliDb cut on Tilden Street to ~ from the Tilden Laild, and ("u) dev~ops the Tilden 
Land with more~ sixteen {16) dwelling units. then Tilden Owil.er will use commercially 
teas?riable effort$. to obtain approvals for a conneCtion between the Tild~ Property and the 3883 
Property, and if such CODiiectioo. is approved:and consftucted, ,Tilden OwD.et he;reby agtees, and 
shall be-obligated, to grant and convey to 3883 OWt!er and its .teo.ants1licensees, invitees, agents, 
e:inplayees imd guests a non-excluSive easement jn perpetuity .(the "Tilden Eas,ement") in, on, 
over and across a portion of the Tilden Land that providfl$ .access to _such driveway and curb cut 
Sueh e.aSenlent ilhali be.I~y ~escnbed: ori and memorialized by an .amen4ment to this 
Agreemen:t, wijich $all be signed by Tilden Owner and 3883 Owner and recorded among the 
l.ail.d.reoords of the District ofCohunbia. The area covered by said easement is referred to in this 
AgreemeDt•as the "Tilden Easement Area," which Tilden EasemeiJtArea shall be used for sole 
purposes of passenger vcl:ricular and pe<lestria:Q. mg{-ess and egress tO; from and between Tilden 
S~ and lhe 3883 Property; it being under:stood that 388)-OWner's ootiStnlct;ion and moving 
vehi~les and trllCks of any type shall h,ave no ri~t to use the Tilden Easement Tilden Owner 
shall halv~ fue rigbt to make any use of the Tilden Easement Area thS,t js nat inconsistent with the 
rights: herein coi:rveyed. ·Tilden Owner shall not have the right to relocate the Tilden Easement 
~ ux¥~s and until Til!ien Owner obtains prior written approval qf3's83 Owner (which 
~:vil· shall not be unreasonably withheld, conditioned or delayed) and the location ofa 
tep~ceinent easement area shall continue to provid~ 3883 Owner and itS: tenants, licensees, 
~. agents, eiiiJ!loyees and guests substantially ~alent access to, fiom.and between 
Tilden Street an<i the 3SS3 Property. Tilden Owner shall have the rigb.t to temporarily close the 
Tilden E4sement Area or any portion thereof for such reasonable periods of tirb.e as may be 
re:isona,bly necessary for cleaning, repatt, alteration, Un.proveme'nt or maintenance or as required 
foi etnC?gencie11 or 1:0 .prevent the acquisition oF creation of any prescrip#ve right by any person 
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or the public; provided, oowever, that prior to closing any portion of l)le Tilden Easement Area 
(except in the event of an emqency), TilQ.en Owil,er shall give at least five (5) days' prior 
written notice·to 3883.0wnei of its intention to do so and shall coordin~te its closing with 3883 
Owner so that no unreasonable interference With the Tilden Easement occurs. 388'3 Owner shall 
indemnify andholq hann1ess :J'ilden Owner from and against any and all claims, loSses, 
liabilities. dm:nages (other than punitive, indirect or consequential damages), costs and exp~ 
(including,:reaSonable attorneys' fees) resulting from the negligence or willful miscondUct of 
3883 OWner or its tenants, lice:lisees, invitees, agents, employees or guests of the Tilden 
Eastment Ar~ The Tilden Easement Area, including the paved driveway located thereon, shall 
continue to be maintained and repaired qy Tilden OWne:r.in .a clean and safe condition in a 
manner considered commerCially ~nal>le by Tilden Owner, and 3883 C>wiwr shall have no 
obli8ation:or liability for any costs or expenses re~ating to any such maintenance or repair, except 
as other:w;ise expressly-set forth herei:rl,_. There shall be no charge for the use by the3883 Owner 
of tl!e !filden Easement. 

(c) Termination ofEasements by Tilden Owner. h;t the event the Tilden 
Owner d.etermipes, in its sole and iibsolu,!:e (ilscretiori, that the' use of the 38~3 Easement by the 
Tilden Owner for other tllan fire and emergency vehicles is no longer necessary or desirable in 
connection With~ development and use of the Tilqen Land, tben Tilden Owner shall send 
written aotice thereof to 38&3 OWllf;r (the "3883 Easement Termination Notice"'). The 3883 
OwD.er's rightto ~ theTilde;n Easepient (if granted pursuant to Paragraph l('Q) above) and the 
Tilden Ovmer's right to use the 3883 Easeinen.t for all uses.set forth herein other than fire and 
emerg~cy v:ehicles shall automatiQ,ally~~e as of$e Jit1fr(S~ day following the date of 
the 3883. EaSement Termination-Notice, aria the lrlden .0:wner and the 3~83 Owner· shall 
coctperate in ·good faith to memorialize the tennination of sv.cli easement rights by the 
recordation of an amcmd:ment t~ this Agt.eetnent among 1:11.e land, records of the District of 
Columbia within ten (lo) da}'s·after the dat~ofthe 388~<Easement Termination Notice. 
NotWithstsnmng·the foregoiitg, the Tilden Owner's right to tenniaate Wlder this subparagraph (c) 
shalll b~suspefided if the 'Tilden Land contains more th8J;L sixteen (16) dwelling. quits, but shall 
becoti:le effective agaiti,$..su<;h time as the· Tilden Land contrins' sixteen:o 6) or fewer dwelling 
units. Notwithstanding 'al:tytlrlng to the oontrary contained he.r.ein, in no event shall any 
terminatic)n of the 3883 .~ent tei:Uiinate· the use the 3883 Easement Area for fue and 
~ergency vebi_cles. 

(d) Tqmipation of Easement bv 3883 Qwner. Ifmo~ than sixteen (16) 
dwell;ng units exist on the Tilden Land, but the Tilden Owner'does not provi~e 1:J1e Tilden 
Easement from a curb cut on Tilden Street to the 3883 Easement Area as deScri"b~ in Paragraph 
1 (b) above wjthin six ( 6) months of issuance of the final 'certificate of occupane)f for the 
seventeen~ (17th) dwelling unit, then 3883 Owner may. terminate the 3883 Easement for all uses 
set forth herein other than ~ and em erg~ vehicles by sending written notice thereof to the 
Tilde!l Owner (the .. Alternative Ea8emen.t Ten:niilationNotke"). The Tilden Owner's right to 
use the 3883 Easement for all uses set forth herein· other than fire and emergency vehicles sball 
automatically terminate as of the fifth (5~ day following the date of the Alternative Easement 
Tertnination Notice, and the Tilden Owner and the 3883 OWner shall cooperate ~.good faith to 
memorialize the temrination of such ~ent rights by.tlie recordation of an amendment to this 
Agreement among the land records of the District of Columbia within ten (1 0) days after the date 
of the Alternative Basement Termination Notice. Notwithstanding anytlling to tile contrary 
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contained herein, i,n no event .shall any t~nation of the 3883 Easement terminate the use the 
3883 Ea_sement Area for fire and emergency vehicles. 

2. Deyelopment-ofTuden Property. 

(a) 3883' Owner hereby ack:ru>wledges that Til-den Owner intends to develop 
the Til\km Land for use as a sale or rei:rtal. single-family, multi-family gr s_emi.-detached 
residential housing, which may include reioning of the Tilden Property. 

(b) Any purchaser of a condominium uni~ at the 3883 Property is hereby put 
on notice by this Agree),llent of the intended development of the Tilden Land.-

3. Covenants Running With the Land. This Agreement shall constitute a covenant 
lUillring w.i1h the land and Shall inlir.e to the benefit of the parties hereto and their res_Pective 
successors a:n.d assigns as owners of all or any portions of the 3883 Property or the 'tilden 
Property. 

4. Intentj.onally Deleted. 

5. MiscellaneoJJS. 

(a) All notices, de,m,ands, Tequests _or other communications required or 
peanitted to be given hereunder must.be sent (i) by United States certified mail, postage fully 
prepaid; i-ettun receipt req-uested, (ii) by band delivery, (iii) by Federal Express or a similai 
~onally recognized overnight courier service, or (iv) by facs~e with both telephonic 
ccn;tfirmati.on and a confirmation CO.:t>Y delivered by another method set fOTth in tbi_s Section. .Ail 
suchcnQnces, demands, requests or otb.er commimications shall be deemed to hitve been given for 
all pulp9Ses of this Agreem.ent·upon the date of receipt or refusal, except that whenever t;mder 
this Agteement a notice is either received on a ~Y which~ not a Business Day or is required to 
be delivered on or before a specific day which is not a Business Day, the day 'of receipt or 
required d:eliVe:ry shall automatically be exten.d.¢d to the next Business Day. ' The addresses for 
proper l!I.Otice under this Agreement are as follows: 

3883Qwner: 

c/o Monument Realty 
11S5 Connecticut Avenue NW 
Seventh Floor 
Washington, DC 20036 
Attn: F. Russell Hines 
Phone: (202) 777-2010 
Fax: (202):777-2020 

With copies to: 

Piper Rudnick LLP 
1200 19th Street NW . 
Washington, DC 20036 
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Tilden Owner: 

c/o. Clark Realty Capital 
2 Bethesda Metro Center 
Suite250 
Bethesd~ Maryland 20814 
Attn: Douglas R. Sandor 
Phone: {240) 497-6630 
F!!X: (240).497·6730 

With copies to: 

Clark Enterprises. Inc. 
7500 Old Georgetown Road 
15"' Floor 
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Attn: FredeJi~k L. Klein 
Phone: (202) 861·6668 
Fax: (202) 589-7455 

Bethesda, Maryland 20814 
Attn: Rebecca L. Owen. Esq. 
Phone: (301) 657-7216 
Fax: (361) 654-2564 

Shaw Pittman LLP 
2300 N Street, N.W. 
V{a:shington, D.C. 20037 
Attp.: Jobn Engel, Esq. 
Phone: (202) 663-8863 
Fax: (202) 663-8007 

Either party may frqm time to time by written notice to the other party designate a different 
·addreSs for'notiqes within the UJilied States of America. 

(b) Captions and Heaclings for .Convenience. The captions and headings contained in 
thiS Agteement are included herein for convenience of reference only and are not to be 
consideled ,a part b,ereof, are not intended in ~Y way to liniit or enlarge the terms of this 
Agreenlent and will not affect tlie meaning or.interpwation of this A.gt:eement. 

(c) Governing· Law. The construction and intetpretation of this A-greement 'will be 
goVemed by tbe laws of the District of Colllllllria without regard to conflict ~>flaws principles. 

(d) Severability. If any provision of this Agreemeirt is held t-o be invalid or 
unen:fot<:eable as appli~i' tO a specific set of circumstances, then all of the other provisions of this 
Agreement, in{;l4ding ~cit unenforceable provision as applied to any other ci:rcums:tances, will 
continue in full force and effect. 

€e) Amendments. No amendm~ shall be effective unl~ such amendment is in 
~ signed by eacb.-Owner and recorded among the laruj. records of the District of Columbia. 

(t) Article and Section References; "Including.'' "'Herein" and ''Hereunder. All 
references in thi's Agreement to Articles or Sectipns refer to Articles or Sections of this 
Agreerm:lllt. Wherever uaed in this .1\~ent, the word "includ.Ulg" means "including but not 
limited to" or .. including without limitation,'' and ''herein~ and ''hereunder" refer to this 
~ent in i~ en~ and not to any Article oi Section of this Agreement~ particular. 

(g) Counterparts. This Agreement may be executed in several coun~, each of 
which is deemed an orlginal, and all such counterParts const,itute one and the same instrument 

(h) No Waiver. No d~y or omission by any Owner in exercising any right or power 
accruing upon any non-compliance or faillire of per±:onnance by any other Owner under the 
provisions of this Agreement will impair any such right or power or be construed a:i a waiver 
thereof: A waiVer by any Owner of any covenant, condition, provision or performance under this 
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Agreement will not be co~trued to be a waiver of any sut:ceeding breach thereof or of any other 
covenant, condition, provision, or perfonnance of this Agreement. 

(i) No Partnership. Nothing contained in this Agreement sb.all be construed to make 
the Ownc:;s partners or juint venturers, or to render any Owner liable for the debts or obligations 
of another Owner. 

(}) No Dedication. No provision of this Agreement is to be construed to grant any 
gift, dedjcation or irrevoc~le rights to the general pu~lie< or for any quasi-public pUrp<>se 
whatsoever, of,. in,.or to any portion of the 3883 Laiui, the Tilden Land or the 3883 Easement 
Area 

(lc) No Third-Party Beneficiarv. Except as provided herein, no rights, privileges or 
.amenities of any Owner will inure to th" benefit af any third party, nor will any third party·be 
deemed to be a tb,ird-party·beneficiary. 

[SJGNA'ItlREl'AaEs FOLLOW] 
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IN WITNESS WHEREOF, the parties to this Agreement have execute4 this Tilden 
Property Easement Agreement as of the date first written above. 

3883 ·Tilden f':opcny Sase!ncn.t ~Ctlt.DOC 

3883 CONNECTICUT, LLC, 
a District of Columbia limited liability company 

By: Carlyle 38&3 Connecticut, L.L.C., 
a Delaware limited liability company, 
its Member 

By: 
Gary E. Block 
Vice President 

By: 3883 Connecticut Holdings, L.L.C., 
a Delaware limited liability company, 
its Member 

By: 3883 Mezz Connecticut Holdings, L.L.C., 
a Delaware limited liShility company, 
its Managing Member 

By: Carlyle 3'883 Connecticut. L.L.C, 
a Delaware limited liability company, 
its Managing Member 

By:_~----­
Gazy E. Block 
Vice President 

By: :MR. 3883 Connecticut LLC, 
a Delawa_re limited liability company, 
its Member 

By: MR M~ 3883 Connecticut LLC, 
a Delaware limited liability company, 
its Sole Member 

By: 
Michael J. Darby 

Title: 
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IN WITNESS WlmREOF, the parties to this Agreeme:tJ.~ have executed this Tilden 
Property Easement Agreement as of the.date first written above. 

DISTRICT OF COLUMBIA. to-Wit: 

3883 CONNECTICUT, LLC, 
a District of Columbia limited liability company 

By. Carlyle 3883. Connecticut, LL.C., 
a Delaware linrited liability company, 
its Member 

By: 
Gary E. :Bleck 
Vice President 

By: 3883 Connecticut Holdings, L.L.C:, 
a Delaware limited liability cdmpany, 
its Member 

By: 3883 Mezz ~nnecticut Holdings, L.L.C., 
a Delaware limited liability company, 
its Managing Member 

By: Carlyle 3883 Connecticut, LL.C, 
a Delaware limited liability company, 
its Managing Member 

By:--------...,.----
Gary E. Bloc~ 
Vice President 

By: :rv1R 3883 Connecticut ILC, 
a Delaware li'mited liability company, 
its Member 

By: MR Mezz 3883 Connecticut ll.C, 
a Delaware limited liability company, 
its Sole Member 

By: >- ~::.- < 

Michael J. Darby, 0 
Managing Member 
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TilDEN 800 LLC, a District of Columbia limited 
liability company 

By: Clark R~ty Capital, L.LC., a Delaware llmited 
liability company, its manager 

By: 
Douglas R. Sandor, a Manager 

By: CEI Realty, Inc., a District of Columbia 
corporation, a Manager 
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