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Overview and Summary 
•Special Exception Relief pursuant to U § 320.2 in order to convert the property to three units 

•Variance Relief from U § 320.2(d) as property is 40 sq. ft. shy of the 900 ft. rule requirement 

• Exceptional Conditions: 
1 On April 26, 2015, the Owner was granted a minor deviation from the ZA, thereby allowing a 3-unit conversion as a matter-of-right. 

2. On August 3, 2015, the zoning division of DCRA approved the permit application for 3 units. 

3. On October 22, 2015, DCRA issued a Building Permit to the Owner, allowing the 3-unit conversion. 

4. During 2015, the Owner undertook renovations, eventually resulting in the 3-unit configuration approved by DCRA. 

5. The Owner, beginning with the approval from the Zoning Division, commenced construction in summer, 2015, and then had the project 
substantial ly completed by December, 2015. 

6. DCRA revoked the Building Permit in December, 2015, after substantial completion of construction, failing to acknowledge the principle of 
estoppel, and taking no responsibility for its permit issuance. 

• Practical Difficulty: 
1. The Applicant is left with a 4 BR, 4 BA unit, which it has been unable to sell at any price which would allow any reasonable recovery from 

its reliance on the duly-issued 3-unit Building Permit. 



General Special Exception Requirements 
of X-901.2 

The granting of a special exception in this case "will be in harmony with the general purpose and 
intent of the Zoning Regulations and Zoning Maps" and "will not tend to affect adversely, the use 
of neighboring property in accordance with the Zoning Regulations and Zoning Maps ... " (11-X 
DCMR § 901.2). 

•Will not adversely affect the only adjoining row home to the east, as the Applicant has not 
changed the building footprint and added only one (1) residential unit 

•Will not adversely affect the properties to the north, south, or west, separated by Newton Place, 
Warder Street, and a public alley 



Requirements of U-320.2 
(a) Limited to 35 feet in height; no change in height, limited to 28 ft. 

(b) 4th dwelling dedicated to IZ; only proposing 3 units, IZ does not apply 

(c) Existing residential building at the filing; existing residential building on Property 

(d) Minimum of 900 square feet of land area per unit; requesting variance, property has 
2,660 sf.- 40 ft. shy 

(e) Addition must not extend more than 10 ft. past rear wall of neighboring properties; no 
addition/change in building footprint 

(f) Addition shall not block chimney or vent; no change in building footprint 

(g) Addition shall not interfere with solar panels; no change in building footprint 

(h) Original roof top architectural elements are not to be altered; no rooftop architectural 
elements were altered 



Light, Air & Privacy Test: 320.2{i) 
(1) The light and air available to neighboring properties shall not be unduly affected; 

(2) The privacy of use and enjoyment of neighboring properties shall not be unduly 
compromised; and 

(3) The conversion and any associated additions/ as viewed from the street/ alle½ and other 
public way/ shall not substantially visually intrude upon the character, scale/ and pattern of 
houses along the subject street or alley; 

As the Applicant did not change the existing building footprint, the light and air, privacy and 
use of enjoyment of the only adjoining property will not be unduly affected or compromised 

The proposed unit will not substantia lly visually intrude upon the character, scale, and pattern 
of houses along Newton Place 



(1) Extraordinary Condition affecting the Subject Property 

Extraordinary or Exceptional Condition Affect ing the Property; 

A. Permitting History - Reliance/Estoppel (See BZA Case History on Following Slides) 
1. On April 26, 2015, the Owner was granted a minor deviation from the ZA, thereby allowing a 3-unit conversion as a matter-of-

right. 

2. On August 3, 2015, the zoning division of DCRA approved the permit application for 3 units. 

3. On October 22, 2015, DCRA issued a Building Permit to the Owner, allowing the 3-unit conversion. 

4. During 2015, the Owner undertook renovations, eventually resulting in the 3-unit configuration approved by DCRA. 

5. The Owner, beginning with the approval from the Zoning Division, commenced construction in summer, 2015, and then had 
t he project substantially completed by December, 2015. 

6. DCRA revoked the Building Permit in December, 2015, after substantial completion of construction, failing to acknowledge the 
principle of estoppel, and taking no responsibility for its permit issuance. 

B. Size of the Property 
• See slide with map of square/block; De Minimis Request for 1.5% relief. 
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( 2) Practica I Difficulty: 
1. The Applicant is left with a 4 BR, 4 BA unit, which it has been unable to sell at any price 

which would allow any reasonable recovery from its reliance on the duly-issued 3-unit 
Building Permit. 

2. Resolution would require either selling a unit with 4 BRs and 4 Bas, a configuration not 
desired by the market in this area, for a price way below market value, or reconfiguring 
the bedroom and bath situation to combine the two units into one, something that 
would require a renovation of the entire space, including bathrooms, kitchens, and 
bedrooms. 



(3) Requested relief can be granted without substantial 
detriment to the public good and without substantially 

impairing the intent, purpose, and integrity of the zone plan 

•Only property in this square of this size; every other property is ~100 square feet over/under 
2,700 sf. 

•Next nine properties to the east are identical, whereas the Subject Property is unique, a corner 
lot just 40 feet shy of the requisite 900 square feet 

•Permitting history is unique in that the Applicant is only requesting relief because it 
detrimentally relied on assurances by DCRA and spent a significant amount of money as a result. 

•The degree of relief is minimal, only a 1.5% deviation-only 40 square feet-and the Applicant 
would sustain a significant financial loss after relying on the validly issued 3-Unit Permit 



Case No. 18570 
•Application No. 18570 was a case virtually identical to this case, but for a couple factors that 
make the present case stronger than 18570 

•In that case, the applicant applied for and received a building permit to convert to 3 units on a 
1,311 sf lot at 1845 North Capitol St (note that the 1845 lot was half the size of the Newton lot, 
and Newton received minor flex approval for the 40 sf it was short of 2,700 sf. 

•The applicant completed the project and was told they could not get a Certificate of Occupancy 
for 3 units 

•The BZA approved variance relief of over 50% (the present case is 1.5%) 

•OP recommended approval, stating: "there is an exceptional situation as the applicant 
demonstrated good faith and a reliance on the actions of City officials." 

•OP stated further that the applicant "relied on DCRA's issuance, in error, of the Building Permit 
for a 3-unit apartment building" 



Case No. 18750 
The Board also found: 

•"The zoning history of a property, including past actions of governmental authorities, can 
constitute the "events extraneous to the land" which create the requisite exceptional situation 
or condition. Monaco v. D.C. Bd. of Zoning Adjustment, 407 A.2d 1091, 1097 (D.C. 1979). In 
Monaco, a zoning history which implicitly approved a use and thereby gave rise to good faith, 
detrimental reliance by the property owner, helped to establish the necessary exceptional 
situation." 



Other Cases 
•While 18570 is the most applicable example - for this case - of how reliance on a building permit 
can be an exceptional situation meriting variance relief, it is not the only case 

•The Board made similar decisions in Case No. 17624, Case No. 18725 and as recently as 2016 in 
Case No. 19366, citing good-faith rel iance on a building permit in pursuing construction can be 
an extraordinary condition leading to a practical difficulty 

•In Case No. 18725, the structure was only partially built, and sti ll, ~100% lot occupancy for a 
deck was approved as a result of DCRA's actions and the appl icants reliance thereon 



Applicant's Case 
•Permit was issued in October 2015 

•Applicant constructed exactly what was approved 

•SWO issued December 2015 

•DCRA lifted fines because Applicant demonstrated that it built what was approved by the 3-unit 
permit 

•On numerous occasions DCRA encouraged the Applicant to move forward with 3 units 

•Was granted minor flex for the configuration 

•Work was substantia lly complete by the time the SWO was issued 



Response to OP 
•OP did not consider the reliance argument, which can be considered as part of the variance test 

•In previous cases, OP fully considered this argument and recommended approval based on this 
argument 


