John Patrick Brown, Jr
jpb@gdllaw.com

June 30, 2016

BY IZISELECTRONIC FILING (bzasubmissions@dc.gov)

Marnique Y. Heath, AIA
Chairperson

Board of Zoning Adjustment
441 4th Street, N.W., Suite 210
Washington, D.C. 20001

Re:  Applicant’s Second Supplemental Pre-Hearing Submission
BZA Application No. 19101
2112-2126 3 Street, N.E.
Square 3561, L ots 42-49 (“ Property”)

Dear Chairperson Heath and Members of the Board:

In preparation for the resumed public hearing on July 12, 2016, the Applicant respectfully
submits the following additional information in support of this Application and in response to
issues raised by the Board. Specifically, the Applicant: 1) requests to amend the Application to
include a variance from the off-street parking requirement for Lot 42; and 2) submits a proposal
to meet the Inclusionary Zoning requirement for the Property by providing two (2) 1Z units at a
suitable off-site location.

l. PARKING VARIANCE REQUESTED FOR LOT 42

The permit issued for Lot 42 (2126 3 Street, N.E.) included specific zoning approval for
the location of the one Lot 42 required parking space on the immediately adjacent Lot 43 with an
easement being provided for access. Exhibit A. Two years after issuance of the permit for Lot
42, the Zoning Administrator’s office informed the Applicant that the approved parking did not
comply and additional zoning relief was required to allow the Lot 42 parking to be located on
Lot 43. As a result, the Applicant amended the original BZA Application to request special
exception relief to locate the Lot 42 parking on Lot 43.

'The Applicant reposted the Property on June 27, 2016 to provide the required notice of the requested parking
variance.
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More recently, the Applicant met with DDOT to discuss potential alternatives for
providing the Lot 42 parking at other locations. As aresult of ongoing discussions with DDOT,
the Applicant has determined that under all the existing circumstances, it would not be feasible to
provide the required parking for Lot 42 on one of the adjoining seven lots in this project.
Accordingly, the Applicant has amended this Application to request a variance from the off-
street parking requirement of one space for Lot 42.

Under the applicable R-4 zoning restrictions, the flat constructed on Lot 42 is required to
provide one standard (9' x 19') off-street parking space for the two-dwelling units. 11 DCMR
§2101.1. Asset forth below, the Applicant meets the area variance test. The burden of proof for
an areavariance iswell established. The D.C. Court of Appeals has distilled a three-part test that
“[i]n order to obtain [area] variance relief, an applicant must show that (1) there is an
extraordinary or exceptional condition affecting the property; (2) practical difficulties will occur
if the zoning regulations are strictly enforced; and (3) the requested relief can be granted without
substantial detriment to the public good and without substantially impairing the intent, purpose,
and integrity of the zone plan.” Washington Canoe Club v. District of Columbia Zoning Com'n,
889 A.2d 995, 1000 (D.C.2005)

A. The Property is Affected by an Exceptional Situation or Condition

As authorized by a DCRA building permit, the Applicant constructed arow dwelling/flat
on Lot 42 without a parking space on that lot. Lot 42 is triangle-shaped property and the open
areain the rear of the property is narrow which will not allow a standard (9'x19’) parking space.
Exhibit A. Also, thereis no vehicular access to Lot 42 from 3™ Street or Rhode Island Avenue.
The existing and longstanding curb cut from Rhode island Avenue historically served the public
alley and Lot 42, but DDOT has determined that access to Lot 42 is not in compliance with its
current specifications and not authorized.

Although originally approved as part of the permit for Lot 42, the Applicant later sought
special exception approval to locate the required Lot 42 parking on the adjacent Lot 43.
However, DDOT has advised the Applicant that there is not adequate access from Rhode Island
Avenue or the public alley for the proposed Lot 42 parking space on Lot 43.

Finally, the remaining six lotsin the project (Lots 44 to 49) are each too narrow (17.83)
to provide both the required parking space for the lot and an additional parking space to provide
aparking space for Lot 42. Additionally, four of the lots have been sold to third parties and the
Applicant no longer controls or has access to those properties to provide additional parking for
Lot 42.

4848-0741-3556-2
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B. Strict Application of the Zoning Regulations would Result in a Practical
Difficulty

The requested relief from the off-street parking requirement for Lot 42 isfor an area
variance, which requires the Applicant prove the strict application of the zoning regulations for
complying with the required parking space will result in a“practical difficulty.” It isimportant
to note how the DC Court of Appeals has defined “practical difficulty.” In reviewing the
standard for practical difficulty, the D.C. Court of Appeals stated in Palmer v. D.C. Bd. Of
Zoning Adjustment, 287 A. 2d 535, 542 (D.C. 1972) that, “[g]enerally it must be shown that
compliance with the area restriction would be unnecessarily burdensome. [footnote omitted)].
The nature and extent of the burden which will warrant an area variance is best left to the facts
and circumstances of each particular case.” In areavariances, applicants are not required to
show “undue hardship” but must satisfy only the “the lower ‘practical difficulty’ standards.”
Tyler v. D.C. Bd. Of Zoning Adjustment, 606 A.2d 1362, 1365 (D.C. 1992), citing Gilmartin v.
D.C. Bd. Of Zoning Adjustment, 579 A.2d 1164, 1170 (D.C. 1990). Finally, itiswell settled
that the BZA may consider “ . .. awide range of factors in determining whether thereis an
‘unnecessary burden’ or ‘practical difficulty’ ...” Gilmartin, 579 A.2d at 1171, citing Barbour v.
D.C. Bd. of Zoning Adjustment, 358 A.2d 326, 327 (D.C. 1976). Seealso, Tyler v. D.C. Bd.
of Zoning Adjustment, 606 A.2d 1362, 1367 (D.C. 1992). Thus, to demonstrate practical
difficulty, the Applicant must show that strict compliance with regulations is burdensome, not
impossible. The Applicant, as demonstrated below, meets this standard.

As clearly demonstrated, the Applicant is unable to provide the required off-street
parking on Lot 42, Lot 43 or any of the remaining six lotsin the completed project. Without the
requested variance relief, the two dwelling units on Lot 42 which were permitted and
substantially completed by the Applicant prior to being informed of the need for parking relief
would be rendered ineligible for the required certificate of occupancy and uninhabitable. This
potential outcomeis not only a practical difficulty, but risesto level of an undue hardship on the
Applicant.

C. Relief Can Be Granted Without Adver sely Affecting the Use of the
Neighboring Property in Accordance with the Zoning Regulations and

Zoning Map

The Applicant currently provides thirteen parking spaces for the sixteen dwelling units
which greatly exceeds the minimum eight parking spaces required for the project. The reduction
of one parking space is minor and will not adversely affect neighboring property. Both the
Office of Planning and DDOT have previously indicated that they would not oppose a request
for a parking variance for Lot 42.

4848-0741-3556-2
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. INCLUSIONARY ZONING

A. Background

On November 10, 2014, amost eleven months after the last four (4) permits were issued,
the Zoning Administrator notified the Applicant that the project should originally have been
subject to the Inclusionary Zoning requirements. Exhibit B. At that point, construction of four
(4) of the flats (eight of the sixteen dwelling units) was 97% compl eted, the fifth flat was framed
(70% completed) and the concrete foundations and slab for the final three flats had been
installed. Given the advanced stage of construction, the Applicant was unable to redesign the
project to meet the applicable Inclusionary Zoning requirements of 2,467.82 square feet set aside
for affordable housing, including one (1) unit at 50% AMI and a second unit of 80% AMI.
Based on the established and permitted designs and construction that had been completed, each
of the eight flats or row dwellings had square footage ranging from 2,708.7 to 3,030.2 square
feet. Asaresult, compliance with 1Z would require two existing units and one entire row
structure be devoted to affordable housing. Significantly, between 583.9 to 905 square feet
would be taken for affordable housing above the applicable IZ requirement. At the sametime
that the Applicant would be required to provide excess affordable housing, the same as-built
circumstances would not allow utilization of the available 20% 1Z Bonus Density which would
have allowed subdividing the Property into nine (9) lots and eighteen (18) dwelling units with
approximately 3,000 sgquare feet of additional development rights. The Office of Planning
reported that based on its records for the last six years, eighty-five (85%) of matter-of-right
projects have received 1Z Bonus incentives. BZA Exhibit 38.

From the established facts and circumstances, it is clear that this situation and the
required | Z zoning relief arose from mutua mistakes by both the parties, including DCRA’s
failure to follow its established permit review procedures, not any improper purpose or motive
by the Applicant. The Applicant had not done any 1Z required project before and did not know
that Inclusionary Zoning requirements were applicable to this Project. At the sametime, the
District which was repeatedly consulted by the Applicant eight months before and another seven
months during the permitting process, approved a subdivision creating the eight lots and
reviewed and issued the eight building permits for the flats despite clear information provided
that the overall project should have been subject to Inclusionary Zoning. The Applicant
reasonably relied on the permitsissued and proceeded with construction for more than eleven
months before receiving notice that the requirements on 1Z would be imposed after the fact to the
substantially completed Project, but without the opportunity to utilize the benefits of bonus
density that the Applicant was entitled to enjoy.

4848-0741-3556-2
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§2606.1 clearly provides:

The Board of Zoning Adjustment is authorized to grant partial or
complete relief from the requirement of 8§ 2603 upon a showing
that compliance (whether on site, offsite or a combination thereof)
would deny the applicant economically viable use of its land.

In this case, it is not necessary for the Board to find fault or assign blame to determine
that this after the fact imposition of the 1Z requirements on the Applicant would deny the
economic viability of this project under the unique circumstances that exist now. For the
Applicant, the original evaluation of the economic viability of this project and decision to invest
capital, opportunity cost of capital, assume risk, and expend time and other resources were based
on aproject with no 1Z requirements. Based on the Economic Viability analysis provided by
Bolan Smart Associates, Exhibit C (*Bolan Smart Report”), based on February 2016
devel opment budget information, a project of this type and location would have required
“economic performance, producing approximately a 20% overall on return-on-cost over two to
three year period” to be economically viable when making the original investment decision.

This after the fact application of the |Z requirements to a substantially as-built project,
imposes dramatically different circumstances for evaluating economic viability, including:

1. 2,467.82 square feet of affordable housing requires two of the existing dwellings
units be set aside;

2. The two affordable dwelling units will exceed the 1Z requirement by 583.9 to 905
square feet;

3. 20% 1Z Bonus forfeited with loss of two additional dwelling units and
approximately 3,000 square feet of additional development rights.

4, Eighteen (18) month delay in completing project; and

5. Imposition of 1Z requirements created Loan Default on construction financing.

4848-0741-3556-2
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Based on an evaluation of the current development budget information and the current
circumstances, the Bolan Smart Report concluded:

the Applicant’s development costs market reasonable and
the sales revenues market actual. Including no IZ units
meets investor minimum thresholds for economic viability,
while providing for two 1Z units constitutes a substantia
loss. Depending on the BZA’s determination of economic
viability, up to one IZ unit may be absorbed by the
Applicant_such that the Applicant is not actually losing
actual cash value, though nonethel ess being denied a normal
market investor return.

Exhibit C (Emphasis Added).

Although it is clearly not economically viable to now provide all the IZ requirements on
the existing Property, the Applicant would rather not provide any affordable units at this
Property based on the enormous financial strain that has been put on the project. But if the
Board does not find the argument put forth compelling enough, the Applicant is able to provide
reasonabl e affordable housing at a suitable off-site location in compliance with the requirements
of §2607.1.

B. Off-Site Inclusionary Zoning Units Available

The Applicant is currently developing asmall residual project at 2900 12™ Street, N.E.
(Square 3875, Lot 91) (“12™ Street Project”). The 12" Street Project, located at the northwest
corner of the intersection of Girard Street and 12" Street, N.E. will consist of four (4) flats with
eight (8) dwelling units. Although the siteis zoned C-1 (on 12" Street), the neighborhood is
predominantly residual with R-2 zoning west of 12" Street and R-1-B zoning east of 12" Street.
Exhibit D (Zoning Map).

Each flat will consist of an identical upper and lower dwelling unit. The dwelling units
will each be configured as two levels with two bedrooms and two and half bathrooms with
approximately 1,200 sgquare feet each. Exhibit E. (Typica Floor Plans with 1Z Unit
highlighted.)

The 12" Street Project is being developed as a matter-of-right and is not subject to any

Inclusionary Zoning requirements. The Applicant has submitted the required building permit
applications which are being processed in the normal course by DCRA. The Applicant expects

4848-0741-3556-2
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to receive the building permits by September 1, 2016 and begin construction by October 1, 2016.
Based on this schedule, the 12" Street Project will be substantially completed by April to May

2017.

At the 12™ Street Project, the Applicant is able to provide two (2) 1Z units with atotal
square footage of approximately 2,400 square feet (* Off-Site 1Z Units”). The Off-Site IZ Units
(2,400 sf. of gross floor area) will provide approximately ninety-seven percent (97%) of the 1Z
requirement (2,467.82 sf.) for the Property. Each IZ unit will offered be at 80% AMI asa
reasonabl e accommodation to the Applicant being unable to benefit from the bonus density that
should have been available at the original location. The 12" Street Project will be created as a
condominium, but the Off-Site 1Z Units will be rental.

C.

2607

2607.1

2607.2

4848-0741-3556-2

Compliance With Off-Site Compliance Requirements

@

(b)

OFF-SITE COMPLIANCE

The Board of Zoning Adjustment is authorized to permit some or al of the
set-aside requirements of 8 2603 to be constructed off-site upon proof,
based upon a specific economic analysis, that compliance on-site would
impose an economic hardship.

As set forth above, the Applicant has demonstrated that the unique
circumstances of after the fact compliance with the IZ requirements
substantially undermines the economic viability of the project and
imposes an extreme and unanticipated economic hardship.

An applicant who has demonstrated the existence of economic hardship
shall further demonstrate that the off-site development:

Is located within the same census tract as the inclusionary development;

The Off-Site 1Z Units are not located in the same census tract.
However, both sites are located in Ward 5 and are approximately 1.0
mile walking distance apart. This requirement can be waived by the
Board pursuant to §2607.3.

Consists of new construction for which no certificate of occupancy has
been issued;
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(©

(d)

(€)

(f)

(9)

(h)

Yes.
Is at alocation suitable for residential development;

Both properties are surrounded by existing residential properties.
The 12th Street Project is a suitable location for infill residential
development.

Has complied with or will comply with al on-site requirements of this
Chapter as are applicabletoit;

The 12th Street Project will have only eight (8) dwelling units and is
not subject to any 1Z requirement.

Has not received any development subsidies from federal or District
government programs established to provide affordable housing;

None, including bonus density available at the original property.

Will provide inclusionary units comparable in type to the market-rate units
being created in their place, with gross floor areas of not less than 95% of
the gross floor area of such market-rate units, and of a number no fewer
than the number of units that would otherwise have been required on-site;

The Inclusionary Units will be dlightly larger than the market rate
units.

Will not have more than 30% of its gross floor area occupied by
inclusionary units that satisfy the set-aside requirement of other properties,
including the property that is the subject of the BZA application; and

Approximately twenty-five percent of the 12th Street Project will be
used to provide the Off-Site | Z Units.

Has not utilized bonus density beyond that provided by § 2604.1.

No bonus density isavailable or utilized by the 12th Street Project.
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2607.3

2607.4

2607.5

2607.8

4848-0741-3556-2

The requirement of 8 2607.2 (a) may be waived upon a showing that the
off-site development is owned by the Applicant, islocated in the District
of Columbia, and meets the requirements of § 2607.2.

Waiver requested.

Inclusionary units constructed off-site shall not be counted toward any set-
aside requirement separately applicable to the off-site development
pursuant to § 2603.

Thereisno |1 Z requirement for the 12th Street Project.

No order granting off-site compliance shall become effective until a
covenant, found legally sufficient by the Office of the Attorney General,
has been recorded in the land records of the District of Columbia between
the owner of the off-site development and the Mayor. A draft covenant,
executed by the owner of the offsite property, shall be attached to an
application for relief under this section.

Draft Covenant for the Off-Site 1Z Units to be provided upon
approval by Board in accordance with the requirements of §2706.6
and 2706.7.

No application for a certificate of occupancy for a market-rate unit on the
inclusionary development shall be granted unless construction of the off-
siteinclusionary unitsis progressing at arate roughly proportional to the
construction of the on-site market-rate units.

The 12th Street Project is under building permit review. A permit is
expected by September 1 and construction would begin by October 1.
Substantial completion is expected by April-May, 2017.

The Zoning Administrator has approved a Certificate of Inclusionary
Zoning Compliance for 2124-A Third Street, NE (50% AMI) and
2124-B Third Street, NE (80% AMI) with a combined IZ square
footage of 2,850.01square fee which exceeds the applicable 1Z
requirement of 2,467.82 square feet by 382.19 square feet. Exhibit F
(CIZC Certificate).
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e No Certificate of Occupancy shall be approved for 2124-A and 2124-B
Third Street, NE until the Off-Site IZ Units are completed and have
established compliance with the applicable IZ requirements. After
BZA approval for the use of the Off-Site | Z Units, the Applicant will
be entitled to complete construction of the units at Lots 42 and 44

(2122 and 2126 3rd Street, N.E.) and obtain certificates of occupancy
for those units.

1. NEIGHBOR OUTREACH

The Applicant, through counsel, has attempted to contact the adjacent neighbors at 2110
3" Street, N.E., Messrs. Boyer and Holcomb, to identify and resolve any outstanding issues. Mr.
Boyer was hospitalized indefinitely and unable to respond. Mr. Holcomb did not respond.

Thank you for your assistance.

GREENSTEIN DELORME & LUCHS, P.C.

John Patrick Brown, Jr.

Enclosures: Exhibits A to F

By Electronic Mail

CC: Teri Janine Quinn, Chair, ANC 5E (5EQ06@anc.dc.gov)
Renee T. Lewis, ANC 5E03 (5E03@anc.dc.gov)
Ms. Megan Rappolt, Office of Planning (megan.rappolt@dc.gov)
Ms. Evelyn Israel, DDOT (evelyn.israel @dc.gov)
The Kady Group, Inc., Applicant

4848-0741-3556-2



















































