
Park Concepts, LLC dba Surroundings Flowers 
1023 East Capitol St., SE 
Washington, D.C.  20003 

 
March 7, 2015 

 
Stephen Varga, AICP, LEED Green Assoc. 
Senior Zoning Specialist 
Office of Zoning  
Gov. of D.C. Board of Zoning Adjustment 
441 4th Street, N.W., Suite 200/210-S 
Washington, D.C.  20001 
 
 In re:  Appeal of Marie E. Birnbaum 
  BZA Appeal No. 18948 

Amended Service List to Response to Opposition of Appellant to Motion 
to Dismiss 

 
Dear Mr. Varga, 
 
On March 7, 2015 Park Concepts, LLC dba Surroundings Flowers (“Park Concepts”) 
submitted the attached Response to Opposition of Appellant to Motion to Dismiss and 
inadvertently omitted an individual on the service list.  Attached hereto is the Opposition 
of Appellate to Motion to Dismiss with the amended service list which includes that 
individual.  Please let me know if you have any questions. 
 
      

Respectfully Submitted, 

 

     John M. Kuykendall III 
Managing Member & Counsel to 
Park Concepts, LLC dba Surroundings 
Flowers  
1023 East Capitol St SE 
Washington, D.C. 20003 
DC Bar #450987 
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ANC6B Planning & Zoning Committee Meeting 
BZA Appeal No. 18948 – Appeal of Marie E. Birnbaum 

March 3, 2015 
 

Background 
 

• In January 2008, Charles Hudman and John Kuykendall, owners of Park Concepts LLC 
dba Surroundings Flowers, purchased 1023 East Capitol St. SE.  

o The property is “mixed use” which means it has a basement level that is allowed 
to operate as a grocery store/market and first and second floors where 
Hudman/Kuykendall now reside that are zoned residential. 

o The basement is 850 sq. feet and is split level with 725 sq. feet “below grade 
level” and 125 sq. feet “grade level.”  

 See Attachment A (showing the exterior of the property with “grade 
level” portion of basement under canopy).  

 
• In June 2008, Park Concepts purchased the assets and lease of what was known as 

“Lincoln Park Market” which occupied the entire 850 sq. feet of the basement level 
including the “grade level” area where Surroundings is currently located.  

 See Attachment B (showing the inside of the 125 sq. foot “grade level” 
area where Surroundings is currently located) 

 
• In July 2008, the DCRA issued Park Concepts/Surroundings a Certificate of Occupancy 

(C of O) for a “Retail Grocery Store.”   
 

• From July – November 2008, Park Concepts/Surroundings operated a “Market and 
Flowers” in the basement level selling food items as well as flowers and plants.   

 See Attachment C (showing that the entire basement level was used by 
Surroundings).    

 
• In October-November 2008, Park Concepts entered into an arrangement to lease the 725 

sq. feet the “below grade level” part of the space to P&C Market while retaining the 125 
sq. feet “grade level” portion and continued to use that space as a market which sells 
flowers and plants.   
 

• Since December 2008, the two entities have operated together as a “joint venture” within 
the 850 sq. feet selling flowers, plants and other items sold by grocery stores throughout 
the entire lower level previously occupied by Lincoln Park Market.   

o As explained below, both C of O’s for the two entities have indicated 850 sq. feet; 
however, pursuant to the directive of the Zoning Administrator of the DCRA, the 
C of Os are being revised to reflect the square footage used by each entity.  

 See Attachment D (showing the revised C of O for Park 
Concepts/Surroundings indicating 125 sq feet)       
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Appeal 
 

• On October 27, 2014, Park Concepts requested that its C of O be updated to state 
“Grocery Store/Flower Shop” as part of ensuring that all licenses were current. 

o Due to an inadvertent error, the updated C of O incorrectly listed “first floor” 
rather than “basement” as being the floor to which the C of O pertained.   

o This error has been corrected. 
 

• On December 20, 2014, before the C of O was corrected, Ms. Marie E. Birnbaum filed an 
appeal before the Board of Zoning and Adjustment (BZA) alleging that the updated C of 
O was an “impermissible, new, non-conforming use.”  The BZA has scheduled a hearing 
for March 17th. 

o Appeal alleges that the C of O pertains to the “first floor” and that the use as a 
“‘grocery store/flower shop’” is “an improper expansion of non-conforming use.” 
 

• On January 24, 2015, Park Concepts filed a Motion to Dismiss and on February 5, 2015, 
Ms. Birnbaum’s attorney filed an Opposition to the Motion to Dismiss. 

 
The Appeal Makes Other Allegations That Are Not To Be Considered in this Proceeding 
 

• According to 11 DCMR §3112.2, an appeal must be filed within 60 days “from the date 
the person appealing the administrative decision had notice or knowledge of the decision 
complained of, or reasonably should have had notice or knowledge of the decision 
complained of, whichever is earlier” (emphasis supplied). 

 
• Accordingly, references made by Ms. Birnbaum or her attorney to matters prior to the 60-

day window that Ms. Birnbaum had knowledge of or reasonably should have had 
knowledge of, are not part of this proceeding and should not be considered.  This 
includes allegations regarding use of public space as well as any grievances that she may 
have with the owner or with District of Columbia agencies. 

o As acknowledged by the Opposition, Park Concepts/Surroundings is obtaining the 
necessary public space permits to the extent such permits are required.  
 

• Allegations made in the Opposition that Surroundings is a “flower/furniture” shop are 
based a brochure that was published when Surroundings operated a market/flower shop in 
another location in a commercial district.  Accordingly, these allegations should not be 
considered in this proceeding.  

o The brochure has been posted on Surroundings website since 2007.  As shown in 
the brochure, the predominant emphasis always has been flowers, floral 
arrangements and retail items so, whether then or now, it would not be accurate to 
characterize the shop as a “flower/furniture” shop. 

o Ms. Birnbaum “reasonably should have had knowledge” about the plans to 
relocate the market/flower shop to its current location in 2008. For example: 

 In March 2008, an article was published in the Hill Rag describing the 
plans for relocation. 

 In April 2008, Kenan Jarboe, our ANC6B Single Member District 
Representative at the time, posted an announcement on the Lincoln Park 
Listserv describing Hudman/Kuykendall’s initial plans concerning the 
relocation.  He was then updated in August after the plans changed.   
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The Issue Related to the “First Floor” Has Been Resolved  
 

• According to the Notice of Hearing (NOH) sent from the BZA to ANC6B as well as to 
Hudman/Kuykendall, the reason for the hearing is to consider “an October 29, 2014 
decision by the Zoning Administrator, Department of Consumer and Regulatory Affairs, 
to issue Certificate of Occupancy No. CO1500286 to allow a first-floor retail 
establishment in the R-4 District . . . .”  (emphasis supplied). 
 

• In the motion to dismiss, Park Concepts/Surroundings provided evidence showing that 
the notation of “first-floor” on the C of O was an inadvertent typographical error which 
has since been corrected.   
 

• The Opposition makes no objection to that evidence and instead focuses entirely on the 
basement level.  Accordingly, the issue stated in the NOH has been resolved. 

 
No Improper Expansion of Non-Conforming Use 
 

• Because 1023 East Capitol St. SE has housed a retail grocery store in the basement level 
dating back before the adoption of the Zoning Regulations in 1958, its retail use is a 
“non-conforming” use permitted to continue under 11 DCMR §2000.4 provided the use 
is not “extended.”  Park Concepts/Surroundings has not “extended” the non-conforming 
use by selling flowers and plants in the 125 sq. feet of the basement level of the property.    
 

• Support from BZA Case Law  
o In Application No. 17906 (Se Y. Jeong, order issued August 11, 2009), the BZA 

determined that special exception relief was not required for an application that 
had sought special exception relief to add the sale of five types of prepared foods 
to a nonconforming grocery store located on the ground floor of a building in an 
R-4 zone district.  

o The BZA found that neither “grocer” nor “grocery store” is defined in the Zoning 
Regulations. 

 The BZA then stated, “[g]rocery stores today also sell a multiplicity of 
items that might not be traditionally categorized as ‘groceries,’ such as 
periodicals, flowers, and DVDs. They also often provide services which 
would be considered outside the traditional ambit of a grocery store, such 
as banking services via ATM machines, preparing hot coffee or tea or 
even hot dogs or other simple food items” (emphasis supplied).  

o The BZA concluded “[b]ecause the sale of prepared food is part of the principal 
use, no new C of O or amendment to the existing C of O is required” and ‘[t]he 
fact that the grocery is a non-conforming use does not change this analysis.”   

 
• The 850 sq. feet of the basement level of the property continues to be “principally 

devoted” to items traditionally categorized as groceries.  
o Similar to the way that Safeway and Harris Teater have floral departments in their 

grocery stores on Capitol Hill, the rear portion of the basement level of the 
property has a small area which is for the sale of flowers and plants with the 
majority of the 850 sq. feet for sale of items traditionally categorized as groceries. 
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• Park Concepts/Surroundings together with P&C Market, both operating within the 850 
sq. feet on the basement level of the property, can together sell products and services sold 
by retail grocery stores even though they are not affiliated.   

o As noted in the case cited above, grocery stores provide services such as banking 
services via ATM machines that are operated by unaffiliated entities.  

o Another example is that Starbucks sells its drink products independently inside 
the Safeway grocery store.     

 
• Confirmation from the Zoning Administrator, DCRA  

o In a letter dated February 25, 2015 sent to Hudman/Kuykendall from Matthew 
LeGrant, Zoning Administrator, DCRA, the Zoning Administrator finds: 

 that as of the issuance of the C of O in July 2008, “the inclusion of flower 
sales as part of the permitted non-conforming basement retail use was in 
conformity with the zoning regulations, since this did not ‘extend’ the 
non-conforming use in violation of 11 DCMR §2002.3.” 

o The Zoning Administrator further states, 
 “When Park Concepts, LLC leased the front portion of the basement retail 

grocery store to P&C Market on November 26, 2008, and continued to sell 
flowers as Surroundings Flowers in the rear portion of the retail grocery 
store space, this did not ‘extend’ the non-conforming use since the same 
total 850 square feet were used for retail use. 

 The Zoning Administrator also determined that the current operation and 
location of the flower shop are not in violation of 11 DCMR §2002.3 of 
the zoning regulations.   

 Park Concepts, LLC/Surroundings Flowers is not extending the 
nonconforming use to any additional area or floors of the property nor is 
the use intensified.” 

o In this letter, Hudman/Kuykendall were informed that both C of O’s for Park 
Concepts/Surroundings and P&C Market need to be updated to reflect the correct 
square footage used by each entity.   

o The letter concludes, “At this time, the Zoning Administrator does not find Park 
Concepts, LLC to be in violation of the zoning regulations and will not take any 
enforcement action” (emphasis supplied).     

 
Conclusion 

 
• As demonstrated herein, dismissal of the appeal is warranted because it: 

o is based on an inadvertent error which has been corrected; 
o makes allegations that are outside of the scope allowed for BZA appeals; and 
o makes allegations regarding Park Concepts/Surroundings ‘ C of O that is 

incongruent with BZA case law and findings made by the Zoning Administrator.   
 

• The BZA gives ANCs “great weight” in matters of appeal. Accordingly, it is incumbent 
upon ANC6B’s Planning and Zoning Committee: 

o to carefully examine the strong record evidence presented against the unsupported 
allegations made in the appeal.  

o consider the public interest of the hundreds of Capitol Hill residents that have 
voiced their support in dismissal of the appeal; and  

o recommend to the full ANC6B that it vote to promptly dismiss the appeal.    
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EXHIBIT II 





AMENDED CERTIFICATE OF SERVICE BY E-MAIL  

 

CERTIFICATE OF SERVICE I, John Kuykendall, do hereby certify that on March 7, 2015, a 
true and exact copy of the foregoing Response to Opposition of Appellant to Motion to Dismiss 
was served by electronic mail, addressed as follows:  

Andrea C. Ferster ** 
Attorney at Law 
2121 Ward Court, N.W. 5th Floor 
Washington, D.C.  20037 
aferster@railstotrails.org 
 
Rabbiah A Sabbakhan, Director 
DC Department of Consumer and Regulatory Affairs 
1100 4th Street SW 
Washington DC 20024 
rabbiah.sabbakhan@dc.gov 
 
James Rudisill, Permit Clerk 
DC Department of Consumer and Regulatory Affairs 
1100 4:h Street SW 
Washington DC 20024 
dcra@dc.gov 
 
Marie E. Birnbaum 
1015 East Capitol St. SE 
Washington, DC  20003 
mariebirnbaum@verizon.net 
 
Matthew Le Grant, Zoning Administrator  
DCRA  
1100 4th St SW - Room 3100  
Washington, DC 20024 
matthew.legrant@dc.gov 
 
Stephen Varga, AICP, LEED Green Assoc. 
Senior Zoning Specialist 
Office of Zoning 
DC Board of Zoning Adjustment  
441 4th Street, NW, Suite 200/210-S 
Washington, DC  20001 
dcoz@dc.gov 
 
 
 
 



Ward 6 Councilmember Charles Allen 
John A. Wilson Building, Suite 406 
1350 Pennsylvania Avenue, NW 
Washington, DC  20004 
CAllen@DCCOUNCIL.US 
 
Kristen Oldenburg, Chair, ANC6B 
423 12th Street, SE 
Washington, DC  20003 
Kirsten6b04@anc6b.org 
 
Stephen Hagedorn, ANC6B Single Member District Representative  
246 9th St SE 
Washington DC 20003 
Steve6b05@anc6b.org 
 
Phil Toomajian, Chair, ANC6A 
631 10th St.NE 
Washington DC 20002 
philANC6A@gmail.com 
 
Chris Ward 
141 11th Street, NE 
Washington, DC  20002 
cward6a03@gmail.com 
 

 

________________________  

John Kuykendall 
1023 East Capitol St SE 
Washington, DC  20003 
surroundings@comcast.net 
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