
BEFORE THE ZONING COMMISSION OR  
BOARD OF ZONING ADJUSTMENT OF THE DISTRICT OF COLUMBIA 

CASE NO.: 

Before completing this form, please review the instructions on the reverse side. Print or type all information unless otherwise indicated. All 
information must be completely filled out. 

Motion of: �  Applicant   �  Petitioner   �  Appellant   �  Party   �  Intervenor   �  Other  ________________ 

PLEASE TAKE NOTICE, that the undersigned will bring a motion to: 

Please state each and every reason why the Zoning Commission (ZC) or Board of Zoning Adjustment (BZA) should grant your motion, 
including relevant references to the Zoning Regulations or Map and where appropriate a concise statement of material facts.  If you are 
requesting the record be reopened, the document(s) that you are requesting the record to be reopened for must be submitted separately  
from this form.  No substantive information should be included on this form.  

Points and Authorities: 

Print Name: 

Address: 

Phone No.: E-Mail: 

day of 

CERTIFICATE OF SERVICE 

I hereby certify that on this 

I served a copy of the foregoing Motion to each Applicant, Petitioner, Appellant, Party, and/or Intervenor, and the Office of Planning 

�  Mailed letter �  Hand delivery �  Other   

D D Month , Y Y Y Y 

in the above-referenced ZC or BZA case via:  �  E-Mail 

Signature: 

FORM 150 – MOTION FORM  
THIS FORM IS FOR PARTIES ONLY.  IF YOU ARE NOT A PARTY PLEASE FILE A  

FORM 153 – REQUEST TO ACCEPT AN UNTIMELY FILING OR TO REOPEN THE RECORD. 

DCRA has now corrected. Further, the C of O in question makes no new non-conforming use as the appeal alleges. The supporting

the attached supporting documentation, the listing of "first floor" instead of "basement" on the C of O was an inadvertent error which

 to "allow a first-floor retail establishment in the R-4 District at premises 1023 East Capitol St. SE (Square 967, Lot 4)." As shown in

The appeal of Marie E. Birnbaum alleges that the Zoning Administrator of DCRA issued a Certificate of Occupancy No. CO1500286

18948

Dismiss

1023 East Capitol St SE, Washington DC 20003

documentation contains evidence that zoning had previously determined that Park Concepts, LLC may sell flowers and plants from the

basement level of 1023 East Capitol St. SE without violating any zoning regulations under the C of O issued to that level which allows

the space to be used as a retail grocery store. Accordingly, similar to the case cited in the attached documentation, the appeal "does not

challenge any decision based in whole or in part upon the Zoning Regulations and therefore must be dismissed for lack of jurisdiction."

Park Concepts LLC, John Kuykendall, Managing Member

202-329-9547 surroundings@comcast.net
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Case No, 18948 -  Appeal of Marie E. Birnbaum 
 

Statement of Facts & Supporting Documentation 
 

1. Charles Hudman and John Kuykendall, a married couple, own 100% of Park 
Concepts, LLC dba Surroundings Flowers (“Park Concepts”). 

2. In 2008, Park Concepts purchased 1023 East Capitol St SE, a mixed use property 
which has a basement level that has a Certificate of Occupancy (“C of O”) as a 
“Retail Grocery Store.”  The upper level are two apartment units that are zoned 
residential. 

3. After purchasing the property, Park Concepts purchased the existing market that 
operated in the entire basement level known as “Lincoln Park Market,” refurbished 
the interior and leased part of the space to P&C Market while retaining a portion for 
Park Concepts to use as a market which sells flowers and plants under its trade name 
“Surroundings.”   

• See Attachment 1 – C of O Permit No. 170278 issued on 7/16/2008 to Park 
Concepts LLC Trading As: Surroundings with Description of Use: Retail 
Grocery Store; Floor: Basement (“2008 C of O”). 

4. A few months prior to the issuance of the C of O, Hudman/Kuykendall met with 
various DCRA public space and zoning officials who confirmed that selling flowers 
and plants using the C of O of a “Retail Grocery Store” would not violate any zoning 
regulations since grocery stores sell flowers and plants.   

5. In 2009, Hudman/Kuykendall moved into the first floor residential one-flat unit at 
1023 East Capitol St SE and rented out the second floor flat.  In more recent years, 
they have occupied the entire residential portion of the house (first and second floor). 
Because the residential flats are used as their home, Hudman/Kuykendall sought to 
beautify the overall surroundings of the property for their own enjoyment and use as 
well as for the enjoyment of the Capitol Hill community similar to other homeowners 
on Capitol Hill.   

6. Although Hudman/Kuykendall continued to own their former home at 1121 G Street 
NE when they moved into 1023 East Capitol St SE, they leased out their former 
house and made it fully known to neighbors that they reside in the residential portion 
of 1023 East Capitol St SE.       

• See Attachment 2 - Ms. Birnbaum incorrectly listed 1121 G Street, NE on 
both the “Form 125 Appeal” and “Affidavit of Service” as the address for 
Hudman/Kuykendall making it appear as though Hudman/Kuykendall 
do not live in the residential portion of the mixed use property.     

7. From the time of purchase until present, Hudman/Kuykendall have made significant 
improvements to the property, transforming it from an eyesore to what many 
residents on Capitol Hill refer to as being an “oasis of beauty.” 

8. Pursuant to inquires made by a DCRA official and as part of ensuring that all licenses 
were correct and current, on October 29, 2014, Hudman/Kuykendall requested that 
the C of O for the basement level of 1023 East Capitol St SE (C of O Permit No. 
170278) state “Grocery Store/Flower Shop” so that it would be clear to everyone that 
no zoning laws were being violated by selling flowers and plants using the Retail 
Grocery Store C of O which was consistent with what we had been told in 2008.  
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9. Unfortunately, when DCRA issued the updated version of the C of O, the agency 
incorrectly listed “first floor” rather than “basement” as being the floor to which the C 
of O for a retail grocery store pertained.   

10. It is obvious that this was an inadvertent typographical error when one compares the 
updated version of the C of O to the 2008 C of O.  The permits have the same square 
and lot number.  Also as acknowledged by Ms. Birnbaum in her appeal, the C of O 
issued on October 29, 2014 specifies “850 square feet” which is the same square 
footage on the 2008 C of O for the basement level.  Ms. Birnbaum even admits that it 
is “unclear” as to what “first floor” means on the reissued C of O.  Further, as Ms. 
Birnbaum correctly states on her Form 125-Appeal, “there is a second C of O for two 
flats above.”  That C of O, remains unchanged.   

• See Attachment 3 – C of O Permit No. CO 170275 issued on 7/16/2008 to 
Park Concepts LLC with Description of Use: “Two Family Flat”; “Floors 
1st, 2nd FLR.” 

11. DCRA has since corrected the inadvertent typographical error. 
• See Attachment 4 – C of O Permit No. CO 1500286 issued on 10/29/2014 

to Park Concepts LLC Trading As: Surroundings Flowers  
 
 

The Appeal Must Be Dismissed For Lack of Jurisdiction 
 
In Board Order No. 18249 of Larry Heyman, 59 DCR 9 (2012) (“Heyman Order”), the property 
owner correctly identified the square and lot number on a building permit application but when 
DCRA issued the permit, it contained an incorrect lot number due to a typographical error.  An 
appeal was then filed based on the incorrect information.  Shortly thereafter, the typographical 
error was brought to DCRA’s attention, and the DCRA re-issued the permit to reflect the correct 
lot number.      
 
In dismissing the appeal, the Board of Zoning Adjustment (“Board”) found that “the appeal does 
not challenge any decision based in whole or in part upon the Zoning Regulations and therefore 
must be dismissed for lack of jurisdiction.”  Id. at 11.   The Board concluded, “[b]ecause the 
Appellant does not allege any error based in whole or in part upon any Zoning Regulations, the 
Zoning Act does not confer any authority on the Board to consider this appeal.”  Id.  The Board 
further stated, “[e]ven assuming that the Board had jurisdiction over this appeal, the errors 
alleged by the Appellant have been made moot by a subsequent event or are speculative in 
nature.”  Id. The Board then stated, 
 

the issue is moot because the typographical error on the original building permit 
was subsequently corrected by DCRA through the issuance of a revised permit.  
‘A case is moot when the legal issues presented are no longer ‘live’ or when the 
parties lack a legally cognizable interest in the outcome….  The central question 
is … whether decision of a once living dispute continues to be justified by a 
sufficient prospect that the decision will have an impact on the parties.’ N St. 
Follies, Ltd. Partnership v. District of Columbia Bd. of Zoning, 949 A.2d 584, 
588-589 (D.C. 2008) (other citations omitted).  The Board shall not consider 
informal requests for advice or moot questions. (11 DCMR § 3100.7.) 
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CERTIFICATE OF SERVICE BY E-MAIL  

 

CERTIFICATE OF SERVICE I, John Kuykendall, do hereby certify that on January 24, 2015, a 
true and exact copy of the foregoing Motion to Dismiss was served by electronic mail, addressed 
as follows:  

Rabbiah A Sabbakhan, Director 
DC Department of Consumer and Regulatory Affairs 
1100 4th Street SW 
Washington DC 20024 
rabbiah.sabbakhan@dc.gov 
 
James Rudisill, Permit Clerk 
DC Department of Consumer and Regulatory Affairs 
1100 4:h Street SW 
Washington DC 20024 
dcra@dc.gov 
 
Marie E. Birnbaum 
1015 East Capitol St. SE 
Washington, DC  20003 
mariebirnbaum@verizon.net 
 
Matthew Le Grant, Zoning Administrator  
DCRA  
1100 4th St SW - Room 3100  
Washington, DC 20024 
matthew.legrant@dc.gov 
 
Stephen Varga, AICP, LEED Green Assoc. 
Senior Zoning Specialist 
Office of Zoning 
DC Board of Zoning Adjustment  
441 4th Street, NW, Suite 200/210-S 
Washington, DC  20001 
dcoz@dc.gov 
 
Ward 6 Councilmember Charles Allen 
John A. Wilson Building, Suite 406 
1350 Pennsylvania Avenue, NW 
Washington, DC  20004 
CAllen@DCCOUNCIL.US 
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