
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

*** 
Application No. 18725 of Rafael Romeu, pursuant to 11 DCMR §§ 3103 2, for a variance from 
lot occupancy requirements under sectiOn 403, a vanance from the rear yard requirements under 
section 404, and a vanance from the nonconforming structure reqmrements under subsection 
2001 3, to allow the construction of a rear deck m the DC/R-4 District at premises 1536 T Street, 
N W. (Square 191, Lot 98) 

HEARING DATE: 
DECISION DATE· 

March 11, 2014 
March 11, 2014 

DECISION AND ORDER 

Rafael Romeu (the "Applicant"), the owner of the subject property, submitted this self-certified 
application on December 30, 2013, seeking a variance from the lot occupancy requirements 
under section 403, a vanance from the rear yard requirements under section 404, and a vanance 
from the nonconforming structure requirements under subsection 2001.3, to allow the 
construction of a rear deck m the DC/R-4 Distnct at premises 1536 T Street, N W (Square 191, 
Lot 98) 

The Board of Zoning Adjustment (the "Board") held a hearing on the application on March 11, 
2014, at which It voted 4-0-1 to grant the requested relief. 

PRELIMINARY MATTERS 

Notice of Awlication and Notice of Pubhc Heanng. By memoranda dated January 6, 2014, the 
Office of Zoning sent notice of the applicatiOn to the Office of Plannmg ("OP"), the District 
Department of Transportation ("DDOT"); the Councllmember for Ward 2; Advisory 
Neighborhood Commission ("ANC") 2B, the ANC for the area wtthm whtch the subject property 
1s located; and the Single Member D1stnct ANC 2B-09. Pursuant to 11 DCMR § 3112.14, on 
January 10, 2014, the Office of Zomng mailed notice of the heanng to the Applicant, ANC 2B, 
and the owners of all property within 200 feet of the subject property. Notice was published m 
the D.C. Regzster on January 10, 2014 (61 OCR 219) 

Request for Party Status. The Apphcant and ANC 2B were automatically parties m th1s 
proceedmg. The Board granted a request for party status in oppos1t1on to the apphcation to a 
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group of persons that included mdividuals James Hill of 1538 T Street, N W , Washington, D.C. 
20009, Anur A Afkhami of 1540 T Street, N.W., Washington, D.C 20009, and Robert Uth of 
1839 16th Street, N W., Washington, D.C. 20009. 

Applicant's Case. The Applicant provided evidence and testimony from Rafael Romeu, the 
owner of the subject property, and Bill Morris, the architect for the Applicant. They descnbed 
the Applicant's plans to construct a rear deck on the subject property, and provided testimony 
and evidence to show that the applicatiOn satisfied all requrrements for approval of the requested 
zonmg rehef ' 

OP Report By report dated March 4, 2014, and through testimony at the pubhc heanng, OP 
noted that OP would not ordmanly support a proposal to mcrease nonconfornung lot occupancy 
and a further reduction to an already nonconfornung rear yard. However, given the fact that the 
Applicant began construction of the deck m good faith reliance upon THE Department of 
Consumer and Regulatory Affairs ("DCRA") approvals that were later rescmded, OP concluded 
It could support the grant of variance rehef for a smaller deck or for the proposed deck if the 
Applicant could Identify the practical difficulty that would prevent It from modtfymg Its proposal 
to provide for a smaller deck. OP made no fmdmg as to whether the current proposal would 
substantially tmpatr the public good, but noted that the sun study subnutted by the Applicant 
showed httle Impact on the light enjoyed by the adjacent properties However, OP concluded 
that grantmg the Application would substantially impatr the mtent, purpose and integrity of the 
Zonmg Regulations and Map gtven the extent of the mcreased nonconfornuties proposed. 

DDOT Report By memorandum dated February 28, 2014, DDOT indicated no objection to the 
application, noting that the proposal will have no adverse impacts on the Distnct' s transportation 
network. 

ANC Report. By letter dated February 20, 2014 the Cbatrman of ANC 2B indicated that at a 
regular, duly noticed monthly public meetmg held on February 17, 2014, wtth a quorum present, 
the ANC voted 4-2-1 to recommend approval of the Application, contingent on plans and a 
project that protects and demarcates the easement in the rear of the propFrty, includmg 
assurances that vehicles or other objects cannot tmpede easement. In Ins wntten and oral 
testtmony, the ANC Chatrman clanfied that the ANC's regular meeting was to be held on 
February 12th. Ongmally, the February 17th meetmg was added to accommodate agenda Items 
that nught not be reached on the 12th. However, the regular meeting was cancelled due to a 
weather event, and the ANC gave notice that the entire agenda would be considered on February 
17th. 

Persons m Support The Board recetved a letter m support of the app tcatton from Mr. Jochen R 
Andntzky, of 1534 T Street, N W, stattng that he thought the deck w~ •ld be Jn overall positive 
for the neighborhood. 

Party m Opposttion The Board heard testimony from members of the group ")~· residents that 
were granted party status (the "Opposition Party"), mcludmg James Htll, AIIll rJ Afkhanu, and 
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Robert Uth. The Board also heard testimony on behalf of the Opposition Party from Mr. Edward 
Hanlon of 1523 Swann Street, N.W, Washmgton, D.C 20009. 

FINDINGS OF FACT 

1 The subject property IS located at 1536 T Street, N.W (Square 191, Lot 98) 

2. The subject property IS a rectangular property 16 83 feet Wide by 54 73 feet long; with a 
land area of 921 square feet 

3. The subJect property IS located m the R-4 Zone Distnct and IS also mcluded in the 
Dupont Circle Overlay Distnct 

4 The subJect property IS currently improved with a three-story structure built around 1900 
The structure IS currently used as a flat, mcludmg an Enghsh basement and the mam part 
of the dwelling occupied by the Applicant. The English basement IS accessed from the 
front of the structure, on T Street 

6 The rear of the structure, at the ground level, has a door that provides access to a utlhty 
room This door provides no access to the English basement umt or to the Applicant's 
residence m the structure 

7. The subject property currently has a patlo at the ground level m the rear, with no steps or 
other avrulable access to the rear door of the mrun level of the structure The Applicant 
has no way of accessmg their rear yard from the rear of the bulldmg 

8. The subject property IS nonconformmg as to lot area, width and occupancy and also as to 
rear yard depth 

9. The lot on the subject property has a land area of 921 square feet and IS 16.83 feet wide. 
SubsectiOn 401 3 requires at least 1 ,800 feet of land area and a m1mmum width of 18 
feet The structure on the subJect property occupies 72% of the lot The maximum lot 
occupancy permitted man R-4 zone by§ 403 2 is 60%, while a maximum lot occupancy 
of 70% may be allowed as a special exception pursuant to § 223 3 The rear yard has a 
depth of 15 feet, whereas a depth of 20 feet IS required by § 404.1 

10. The rear - south - of the subject property abuts, and IS perpendicular to, a property that 
fronts on 16th Street, N.W. The subject property abuts a garage located on this adJacent 
property for approximately half of the width of the rear yard. The remaining portion of 
the rear yard abuts open space adjacent to the north-south alley located JUSt east of the 
subject property. 

11 The adjacent garage encroaches approximately eight mches onto the south edge of the 
subJect property. 
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12. The subJect property 1s encumbered by a recorded easement that grants use of a three-foot 
wide space at the rear of the subject property, along Its entire width, "for alley purposes" 
Accordmg to the deed for the subJect property, the easement was given for the benefit of 
three properties to the west, mcludmg Lot 97 (1538 T Street), Lot 96 (1540 T Street), and 
Lot 93 (1837 16th Street) 

13. The subJect property IS bounded by T Street to the north, the row dwelling at 1538 T 
Street to the west; the property located on 16th street to the south (rear), and a 10-foot 
wtde public alley to the east 

14. The adJacent public alley runs m a north-south directiOn between T Street and Swann 
Street. 

15 The subject lot is one of SIX small lots m the northwest corner of Square 191 that were 
created by dtvidmg three larger lots when the current structures on these siX properties 
were bmlt around 1900 The large maJonty of lots m the subJect square are nearly twice 
the size of the subJect property. 

16 The Applicant purchased the subject property m September 2012, and shortly thereafter 
began mvestigatmg whether or he could construct a rear deck addition as a matter-of­
nght. 

17 In November 2012, the Applicant hired an architect to perform a zorung analysts and to 
mquire of DCRA whether a rear deck would be permitted as a matter-of-nght As part of 
1ts mvesttgation, the Applicant discovered plans from a 2010 permtt apphcation, aenal 
photo evtdence, and a letter from the previous owner, all whtch demonstrated that a full­
stzed rear deck had existed m this location as recently as 2011, as early as 1951, and at 
vanous times m between those dates. 

18. In February, 2013, a DCRA zonmg technician mformed the Applicant's architect that the 
Applicant was permitted to build a rear deck to 97% lot occupancy as a matter-of-nght as 
the replacement of a legally nonconforming structure 

19 Based on such representation from the DCRA zonmg techntctan, the Apphcant proceeded 
to further engage his architect to destgn the rear deck and prepare plans to accompany a 
buildmg permtt application. The Applicant paid the architect approximately $11,000 for 
this phase of the work 

20. On July 26, 2013, DCRA Issued Butldmg Permtt No B 1309278 to the Applicant, 
allowmg the constructiOn of a rear deck on the subject property that would take the 
subJect property's lot occupancy to approximately 97%, and elimmate all but about etght 
mches of the Applicant's rear yard. 
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21. The Apphcant rehed m good fwth both on the 1rut1al oral approval from the DCRA 
zoqmg techructan m February 2013, as well as on Building Permit No B1309278 Issued 
m July, 2013, in taking certain actions toward constructiOn ofthe approved rear deck 

22. In September 2013, the Apphcant entered mto a contract with a contractor to construct 
the deck, and prud $32,500 to the contractor as the first and second mstallments on that 
contract The Applicant has not received any refund of this money, some of which IS for 
custom-ordered matenals that are dtfficult to return or redeem 

23 The Apphcant commenced construction of the rear deck pursuant to Buildmg Permit No 
B 1309278, mcludmg removmg the extstmg rear pauo pavers and dtggmg holes for 
mstallat10n of the fooungs for the proposed deck Accordmg to an esumate proVIded to 
the Apphcant, the Apphcant would have to expend about $7,800 to restore the rear patio 
to the condit1on It was m pnor to the issuance of the Building Permit and commencement 
of the deck constructiOn. 

24. On October 2, 2013, the Applicant learned that Appeal No 18677 had been filed by his 
neighbor, James Hill, owner of the property Immediately to the west, at 1538 T Street, 
N.W , and by a Mr. Edward Hanlon, owner of a house located on Swann Street The 
Apphcant then halted constructiOn of the project. 

25 On December 6, 2013, the D.C. Zoning Admmtstrator Issued a Notice to Revoke Permit 
for Permit No B1309278, effectively rescmdmg his office's approval of the applicatiOn 
for Bulldmg Permit No B1309278 The notice indicated that it would become effective 
m 60 days unless the Apphcant appealed the proposed revocat1on to the BZA. 

26 The Apphcant dtd not appeal the proposed revocation within the penod allowed, but 
mstead submitted this application for vanance rehef to allow the constructiOn of the rear 
deck substantially as It was approved m Buildmg Permit No. BI309278 Because the 
revocation had become final, the Board dismissed Appeal No 18677 as moot on 
February 25,2014.1 

27 The Applicant IS proposmg to construct a deck at the rear of the subject property. The 
proposed deck will extend from the rear of the structure to the edge of the abuttmg 
garage The deck wtll occupy all but about eight inches of the property's rear yard and 
will cause the subject property to have a lot occupancy of 97% Thus the Applicant 
requues vanance rehef from the lot occupancy reqmrements under § 403 and a variance 
from the rear yard reqmrements under § 404 In addition, because the addition will 
mcrease the existmg lot occupancy and lot area nonconformities, rehef IS requtred from § 
20013 

28 After filing the truttal BZA apphcauon, the Applicant revtsed his plans for the proposed 
deck, movmg two supporting columns so that the columns would not be located wtthin 

1 A Board order d1siDissmg the appeal has not been 1ssued as of the date of th1s Order 
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the area of the three-foot wtde easement at the rear of the subject property The 
Apphcant also revtsed the proposed plans to mclude wooden louvers above the rruhng of 
the deck where the deck abuts the netghbor's property at 1538 T Street, N.W 

29. Shadow studtes provtded by the Apphcant showed a ffilrumaltmpact on sunhght from the 
proposed deck to the netghbonng property to the west 

CONCLUSIONS OF LAW 

The Applicant requests vanances from§§ 403 2, 404 1, and 2001 3 to pefffilt the construction of 
a rear deck at the mrun level (first floor) of the subject property m the DC/R-4 Zone at 1536 T 
Street, N.W (Square 191, Lot 98). The Board ts authonzed to grant vanances from the stnct 
apphcat10n of the Zorung RegulatiOns where "by reason of exceptional narrowness, shallowness, 
or shape of a spectfic ptece of property . or by reason of exceptional topographical conditions 
or other extraordmary or exceptional situation or condition of a spectfic ptece of property,'' the 
stnct apphcation of any zorung regulation "would result 10 pecuhar and exceptional practical 
difficulties to or exceptional and undue hardshtp upon the owner of the property ... " D.C. 
Official Code 6-641.07(g)(3) (2012 Repl.); (11 DCMR § 3103 2.) 

A show10g of "practical dtfficulttes" must be made for an area variance, whlle the more difficult 
showing of "undue hardship" must be made for a use vanance. Palmer v. Board of Zonzng 
Adjustment, 287 A 2d 535 (D.C. 1972). The Apphcant 10 thls case ts request10g area vanances; 
therefore, he had to demonstrate an exceptiOnal Situation or condition of the property and that 
such exceptional condition results 10 a practical dtffi.culty in comply10g wtth the Zoning 
Regulations. Lastly, the Applicant had to show that the rehef can be granted without substantial 
detnment to the pubhc good and Without substantially Imprunng the 10tent, purpose, and 
10tegnty of the zone plan as embodied 10 the Zon10g Regulations and Map " ( 11 DCMR § 
3103 2) 

The "exceptional situation or condition" of a property can anse out of "events e;c.traneous to the 
land," 10clud10g the zorung history of the property See, e g De Azcarate v Board of Zoning 
Adjustment, 388 A.2d 1233, 1237 (D.C. 1978), and see Monaco v. Board of Zomng Adjustment, 
407 A.2d 1091, 1097, and 1098 (D.C. 1979). See also Applicatzon No. 17264 of Michael and Jzll 
Murphy (2005). The ''exceptional situation or condition" can also anse out of the structures 
ex1st10g on the property Itself" See, e g., Clencs of St Vzator v D C Board of Zomng 
Adjustment, 320 A 2d 291,293-294 (DC 1974) 

In order to prove "practical dlfficultes," an ~pphcant must demonstrate first that comphance 
wtth the area restriction would be \. nnecessa~ly burdensome; and, second, that the practical 
difficulties are umque to the partlcul& tJrope1;ty See Association For Preservatzon of 1700 
Block of N St., N W., and Vzcmzty v Dzst1 r:t or Columbza Bd. of Zomng Adjustment, 384 A.2d 
674, 678 (DC. 1978). 
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Based on the above fmdings of fact, the Board concludes that the Apphcant has satisfied the 
burden of proof and that the apphcatton should be granted 

The subject property faces several exceptional Situations or conditions. Among these IS the 
recent zonmg history for this property; specifically, the Apphcant rehed m good fruth on actions 
of DCRA officials m approvmg the proposed rear deck by first mdicatmg'that the deck could be 
built as a replacement and then Issumg a butldmg permit for Its construction as a matter-of-right. 

The DCRA decision was not made m haste Rather, the Issuance of the butldmg permit m July 
of 2013 was made only after the Applicant provided eVIdence to DCRA permitting officials 
showmg tlie existence of a rear deck m a Siffillar footpnnt to the one requested by the Applicant 
here Such evidence included not only aenal photos which clearly showed the deck occupymg 
virtually the entrre rear yard of the property, but also, 2010 bulldmg permit plans from a previous 
owner requesting demohtion of an existing deck that clearly occupied VIrtually the entire rear 
yard, and a parkmg pad underneath that deck. Havmg apparently accepted the Apphcant's view 
that the deck could be constructed as a matter of nght, the Applicant m July of 2013 had no 
reason to suspect that DCRA would propose to revoke the permit five months later. The actions 
of DCRA m approvmg the Bulldmg Permit, and the actions of the Applicant m relymg on that 
approval to Its detnment, constitute an exceptional condition. 

That detnmental reliance took several forms First, after receiving an 1mtial approval from 
DCRA zomng diVISion staff, the Apphcant spent a sigmficant amount of money for his architect 
to design the proposed deck, prepare plans for a building permit application, and pursue that 
apphcation After bemg Issued a bulldmg permit for construction of the deck, the Applicant 
engaged a contractor, to which he paid a considerable amount of money; none of which has been 
returned to the Applicant and some of which IS for custom-made matenals which may be 
difficult to return or redeem. In addition, the Applicant actually commenced construction 
pursuant to the Butldmg Perm1t, including removal of the existmg patio on the ground floor and 
diggmg holes to hold the footmgs for the deck. Such work mcluded several days of work, and 
the Apphcant has received an estimate of $7,800 JUSt to restore the pat1o back to Its ongmal 
condition. The Board further notes that once the Apphcant learned of the appeal of the permit, 
he halted the work Although this prevented further loss, It could not reverse the detnment the 
Applicant would suffer should these vanances be denied 

The practical difficulty that anses from these circumstances is both the waste of time and money 
that Would result m not proceedmg with the proJect and the costs of havmg to restore the 
property to Its preeXISting condition. There is no doubt that to incur this waste and cost would be 
unduly burdensome to the Apphcant. 

In addition to the zomng history, the Board finds a further confluence of factors constituting 
exceptional situations or conditions with the subject property, mcludmg the small size of the 
subject property, the encroachment of a neighboring garage on the rear yard of the subject 
property, a three-foot w1de easement burdemng the rear portion of the property, the location of 
the property along an mternal alley m the square, and the mternal configuration of the structure 
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on the subject property such that the Applicant cannot access lus rear yard without exitmg the 
bulldmg through the front door and wallang through the alley, as there 1s no access from the 
Applicant's livmg space w1thm the structure to the rear yard 

The Board further finds that requmng strict compliance with the Zomng Regulations would also 
be unnecessanly burdensome to the Applicant because of the effects of the mtemal configuration 
of the dwellmg on the subject property, and because of the already restricted use of the 
Applicant's rear yard as a result of the small s1ze of the lot, the encroachment from the 
ne1ghbonng garage, and the three-foot w1de easement 

The Board concludes that the requested vanances can be granted without substantial detriment to 
the public good and wtthout substantially 1mpamng the mtent, purpose, and mtegnty of the zone 
plan. The Applicant's sun study demonstrated only a minor Impact on the sunlight to the 
ne1ghbonng property to the west, and the Applicant will provide louvered wooden slats above 
the deck rruling to address the west neighbor's pnvacy concerns 

As to the private easement, the Board has no authonty to determine whether the proposed deck 
violates tlus pnvate agreement The Board's JUnsdiction IS defined by Section 8 of the Zonmg 
Act, which allows It to decide applications for special exceptions and variances, appeals from 
zonmg decisions, and special questions put to It by the Zomng Commission. The Court of 
Appeals has stated repeatedly that It IS "reluctant to read mto a statute powers for a regulatory 
agency which are not fatrly Implied from the statutory language, smce the agency IS statutonly 
created." See Sprzng Valley Wesley Hezghts Cztzzen Ass'n v Dzstrzct of Columbza Bd of Zonzng 
Adjustment, 644 A.2d 434, 436 (D.C 1994) (cztzng Chesapeake & Potomac Tel. Co. v. Publzc 
Servzce Comm'n of Dzstrzct ofColumbza, 378 A.2d 1085, 1089 (D.C. 1977)). The Commission's 
authonty IS thus limited to and controlled by Its statute, wluch netther expressly nor Implicitly 
permits the Board to resolve a dispute as to the scope of an easement If the Opposition Party 
believes that the proposed deck violates theu private nghts, Its resort IS to the courts 

Nor would the Impact of any clatmed violation likely be relevant. The easement was not in favor 
of the pubhc, but was to proVIde alley-type access to certam property owners 'Ihe Board's role 
is not to determine whether the grant of a variance affects one pnvate property owner's 
enJoyment of another person's property Rather, the Board dectdes whether grantmg a vartance 
on one piece of pnvate property wtlltmpair an adJommg property owner's use of hts or her own 
property. The Board has already concluded that no such impatrment will result 

Nevertheless, the Board notes that the Applicant amended the ApplicatiOn to move two small 
columns out of the easement area. The movmg of these columns not only leaves the easement 
area clear, but it provides a barrier between the easement area and the Applicant's parlang space, 
addressmg one of the matn concerns of the party m opposition that a car would be likely to block 
access to the easement area 

Fmally, grantmg the variance wtll not impatr the purposes of the Zomng Regulations or Map. 
The R-4 District ts designed to mclude those areas now developed pnmartly wtth row dwellmgs, 
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but wtthm whlch there have been a substantial number of conversiOns of the dwellmgs mto 
dwelhngs for two or more famibes (11 DCMR § 330 1.) The "pnmary purpose" of the zone 1s 
stabthzatton of rematning one-famtly dwellmgs ( 11 DCMR § 330 2 ) The Dupont Ctrcle 
Overlay serves suntlar goals, (see 11 DCM 1501.4), includmg that the scale of development be 
conststent wtth the nature and character of the Dupont Ctrcle area m hetght and bulk.(§ 1501 4 
(a).) There ts nothlng about the proposed deck that could result m destabthzmg the rematnmg 
one family-dwellings in the zone dtstnct. It stmply allows a deck to occupy more of a very small 
lot than ts otherwtse permisstble Netther the extstmg structure nor the proposed deck ts out of 
character wtth the netghborhood, and m fact 1t appears that a pnor deck of the same stze 
previOusly extsted on the property 

The Board ts reqUired to gtve great wetght to the recommendation of the Office of Planning 
(D.C Offictal Code § 6-623 04 (2012 Repl.)) Great wetght means acknowledgement of the 
tssues and concerns of the Office of Plannmg In thls case, OP stated m 1ts report that the 
Apphcant demonstrated that the zonmg hlstory exhtbtted an exceptiOnal condition, but thought 
that the Apphcant should bUild a smaller deck or demonstrate the practtcal difficulty of buildmg 
a smaller deck 

The Board agrees wtth OP that the zomng hlstory, among several other ttems, was an exceptlonal 
condttlon. The Board dtsagrees, however, With OP's position that the Applicant should butld a 
smaller deck, or that the Apphcant has not demonstrated the practlcal difficulty m butldmg a 
smaller deck Part of the practtcal difficulty demonstrated by the Applicant mvolves the hmtted 
amount of space avatlable to the Apphcant as a result of the garage encroachment and the three 
foot easement. Decreasmg the deck stze further hmtts that space, thereby mcreasmg the practlcal 
dtfficulty. In addttton, the Applicant demonstrated that 1t had taken certain acttons m good-fatth 
detrimental reliance on the approval by DCRA, and those act10ns rehed on a deck stze approved 
m the subject Butldmg Permtt 

As to whether grantmg the vanance would cause substantial detnment to the public good, the 
Board agrees with OP that the shadow study demonstrated that the deck would cause limtted 
tmpact on the hght of adjacent properttes. The Board however disagrees with.OP's view that 
grantmg the vanances wtll substannally 1mparr the mtent, purpose, and mtegnty of the Zomng 
Regulations and Map. OP pomts to no purpose served by the R-4 Zone or the Dupont Ctrcle 
Overlay that would be vtolated by a grant of the variances, but stmply argues that the deck 
should be smaller so as to hmtt the extension of the ex1stmg nonconformtng lot occupancy and 
the further reducnon of the rear yard. OP thus appears to contend that because It beheves that 
the Applicant has not shown the practlcal difficulty m butlding a smaller deck, then the deck the 
Applicant proposes to butld must cause substantlal detnment to the zone plan. The Board 
disagrees. The existence of pracncal difficulties and the question of whether there wtll be 
substantlal detnment are two different tests. For the reasons stated earher, the Board has 
concluded that exceptional ctrcumstances created practical difficulties m constructing anythlng 
other than the deck as proposed and that no purpose of the R-4 Zone Dtstnct or the Overlay IS 
contravened by the grant of the rehef requested. 
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The Board is also required to gtve great weight to issues and concerns ratsed by the affected 
ANC (DC. Offictal Code § 1-309.10(d)) To sattsfy the great wetght requirement, Dtstrict 
agencies must articulate wtth particularity and prectston the reasons why an affected ANC does 
or does not offer persuasive advtce under the Circumstances. ANC 2B submitted a resolution in 
support of granting the variances contmgent on plans and a project that protects and demarcates 
the easement m the rear of the property, including assurances that vehicles or other objects 
cannot 1mpede easement. As noted, the issue of whether the easement will be impaired by the 
addition is of no legal relevance to the Board. However, the Board notes that the revisions made 
to the plans by the Applicant adequately address the ANC's concerns. 

The Party in Opposition argued that ANC 2B had not provided proper legal nottce for Its 
February 17, 2014 meeting at which the Applicant presented its request and the ANC voted to 
recommend approval Whether that is correct depends upon an mterpretatton of the ANC statute 
and the bylaws of ANC 2B. Both the Chairman and the Vice-Chatrman (also the SMD m this 
case) attended the BZA hearing and provided testtmony that offered a reasonable interpretation 
that the ANC's recommendation in this case was duly and validly issued. This Board is only 
charged with mterpreting the Zoning Regulations and will defer to the ANC with respect to the 
laws and bylaws that govern Its procedures. 

However, the Board also concludes that even if It had found the ANC's recommendation to not 
be valid, the Board would sttll approve thts Application. The Board found that the Applicant met 
the burden of proof for bemg granted the variances independent of anything stated by the ANC, 
and therefore even if the ANC letter had never been received, the result would have been the 
same. 

For the reasons stated above, the Board concludes that the applicant has met its burden of proof. 
It ts hereby ORDERED that the applicatton is GRANTED, SUBJECT to Exhtbit 29, Tab S 
(Revised Plans) 

VOTE: 4-0-1 (Lloyd J. Jordan, S. Kathryn Allen, Jeffrey L Hmkle, and Anthony J. 
Hood to Approve, Mamtque Y Heath not present, not voting.) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
The majority of the Board members approved the issuance of thts order 

FINAL DATE OF ORDER: May 7. 2014 
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PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT 
UNTIL TEN (1 0) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 3125.6. 

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE 
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO­
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE 
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE 
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A 
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130 6 AT LEAST 30 DAYS 
PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND THAT SUCH 
REQUEST IS GRANTED. NO OTHER ACTION, INCLUDING THE FILING OR 
GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO§§ 3129.2 
OR 3129.7, SHALL EXTEND THE TIME PERIOD. 

PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE 
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE 
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR 
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE. 
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR 
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE 
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME 
BY THE BOARD OF ZONING ADJUSTMENT. 

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C. 
OFFICIAL CODE§ 2-1401.01 ET SEQ (ACT), THE DISTRICT OF COLUMBIA DOES NOT 
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR, 
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL 
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION, 
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL 
AFFILIATION, GENETIC INFORMAiiON, DISABILITY, SOURCE OF INCOME, OR 
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARAS_SMENT IS A FQRM OF SEX 
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, 
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS 
PROHIBITED BY THE ACT DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT 
BE TOLERATED VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION. 


