
January 22, 201.4 

Charr Jordan 
D C Board of Zomng Adjustment 
4414 tt. Street, NW Room 200 South 
Washrngton, D C 20001 

DO~OHUE & STEARNS, Pl.C 

Re: Fmdmg of Fact and Conclusrons of Law- Case No 18659 

Charr Jordan and Members ofthe Board 

At the November 19, 201.4 D C. Board of Zonmg Adjustment heanng, both partres were mstructed to 
submrt and exchange therr proposed Frndrngs of Fact and Conclusrons of Law by January 8, ~014 with 
responses due to the Board by January 22, 2014. Attached hereto rs the Frndmgs of Fact and 
Conclusrons of Law submrtted by the Party rn Oppositron, Peter and Sally Baker A copy of thrs 
submrssron has also been emarled to counsel for the Applicant rn thrs case, Martrn Sulhvan 

Respectfully submrtted, 

~ ( ~_Q ______ _ 
Edward L Donohue 
Counsel for Peter and Sally Baker- Party m Opposrtron 

117 Oronoco Street 
Alexandrra, Vrrgrnra 22314 
703 5491123 
edo~ohue®donohuesteams com 

Attached: Fmdrngs of Fact and Conclusrons of Law- Party rn OpposrtJon 
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District of Columbia Board of Zoning Adjustment Application No. 18659 
Findings of Fact and Conclusions of Law 

Party in Opposition 

Findings of Fact 

1. The Applrcant removed the north, east and west extenor walls, m the1r enttrety, dunng the 
week of February 11, 2013 The Applicant alleges that the port1ons of exterior walls removed 
were rotten, but has offered no rehable proof of such cond1t1ons other than photographs that 
do not dep1ct what they cla1m (as addressed m Fmdmg No. g). The Appl1cant also knowmgly (as 
ev1denced by Inspector Cluff's June 26, 2013 report- see Fmdmg No 12) fa1led to not1fy DCRA's 
zonmg staff of the change m construction plan and deviatton fro.m ~"'approved_ plans that 
would necessanly change the classmcat1on of the proJect from an addition to ua~e ~nd With 1t 
the parameters of what was allowed Due to the Applicant's cont1nqing ,{aifu~es'to ·CofllpiY, wrth 
the.r requests that permitS be brought 1n lme With actual construction, OCRA. ultimately i$sued 
a Stop Work Order {6/26/2013) and revocation of perm1ts (7/03/2013) ' 

2. At no pomt d1d the Apphcant not1fy DCRA of the cond1t1on of the extenor walls reqUJnng the1r 
removal nor d1d he prov1de any contemporaneous th1rd-party support to document the 
condrtron of the extenor walls to support mak1ng the1r eventual removal necessary As a 
pract1c1ng arch1tect and constructton manager w1th s1gmficant expenence tn the D1stnct, the 
Applicant IS well-aware of the protocol for the submrss1on and approval of plans w1th DCRA, yet 
knowmg that he lacked suffiCient ev1dence to comply, he evaded DCRA's repeated requests for 
ev1dence to corroborate the need for the walls removal (see email exchange m Exh1brt: 4) 

3· Once mstructed by Inspector Cluff and after the demolition of walls had taken place, the only 
submi$SIOn to DCRA and approved by them on March 1, 2013 were structural and demoht1on 
drawings (Sl., S2 & 01) depleting the replacement of existing floor- and ce1hng jo1sts (51 
attached as Exh1b1t 1) - noth1ng rn th1s after-the-fact subm1ss1on indiCated any change to the 
exterior walls or the fact that they had been demolished The March 1, 2013 submiSsion was 
ut1hzed to secure Permrt Number 81304446, wh1ch was exclusrvely for the replacement of the 
JOISts and does not 1nclude any reference to the removal of any portions of the extenor walls 
requ1red to be retamed by the plans on file wrth DCRA. The perm1t Itself (attached as Exh1brt 2) 
contams language that requ1res the Appl1cant to perform the work thereby permitted m 
accordance with the plans on file wrth DCRA No plans were ever filed wrth DCRA md1cat1ng 
problems w1th any portions of the exterior walls or showmg the1r removal. By completely 
removing the north, east and west extenor walls, the Applicant exceeded the scope of the 
permits he had obtamed, mcludmg the March 1 permit and to date, after repeated requests by 
DCRA, he has fa1led to obta1n permits1 wh1ch reflect the actual scope of work. 

4 The open-a1r porch was completely torn down and replaced wrt:h the powder room on Apnl 8, 
2013 Contrary to the Applrcant's testimony (Transcnpt at 100, lmes 15-17) that the new roof hne 
1s lower by one foot (1'), the new powder room [based on photographiC ev1dence submitted by 
the Parw m Oppos1t1on at the November 19th BZA heanng] 1s approXImately two feet (2') h1gher 
than the ongmal, now demolished, open-aJr porch and approxnnately 1 75 stones hrgh relatrve 
to the mam part of the new house (see Exh1b1t 3) 
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S· The May and November 2013 letters from Robert Neubauer were procured by the Applicant 
after both the removal of the extenor walls and the demoht1on and rebu1ld1ng of the open-a1r 
porch 1n response to DCRA's tnqumes concernmg the leg1t1macy of the Applicant's reasons for 
the complete removal of ex1stmg walls 

6. The May g, 2013letter from Robert Neubauer concerns "sections off1rst floor front wall and the 
ex1stmg rafters over the front mudroom/entry'' and IS based on "a number of photographs 
showmg the ongmal construction [that] mdicate a cons1derable amount of moisture-related 
1ssues" .-The letter does not reference a site vrsrt at aU or date thereof Phrasmg 1n the letter 
such as "the photographs revealed" or "gaugmg from the photographs" underscores the fact 
that Mr Neubauer's assessment was based upon photographs alone. The Applicant falsely 
test1fied at the November 19th BZA heanng that Mr. Neubauer d1d phys1cally mspect the 
prem1ses for the express purpose of determm1ng structural sufficiency, but the Applicant was 
unable to prov1de a date that th1s mspect1on took place It IS clear that no s1te VISit occurred at a 
t1rne, whiCh would allow structural assessment of the walls. or (1) 1t would be ment1oned m the 
letter as the bas1s for Mr Neubauer's assessment (rather than photographs) and {2) the 
AppliCant would be able to prov1de the date on wh1ch the phys1caf mspectcon occurred In fact, 
Mr Neubauer's letter could only be based upon photographs as, by the time the letter was 
drafted, the ongmal walls had been removed It must be noted that the May g, 2013 letter from 
Robert Neubauer d1d not mclude "and west ex1stmg walls." These words were added by the 
November 14, 2013 letter after 1t WC)S brought to the attent1on of the Apphcant by the Party m 
Oppos1t1on F1nally, Mr. Neubauer's May g, 2013 letter concludes only that "re-usmg the ongmal 
structure seems incompatible w1th what was shown on the structural drawings " At no pomt 
does he state that the 26' West wall must be removed 1n 1ts entirety. 

1· The Party 1n Oppos1t1on, Peter and Sally Baker, met with the Zomng Adm1mstrator, Matt 
LeGr~nt, on December 26, 2013 to rev1ew h1s pos1t1on and deterrmne 1f the Applicant had 
submrtted any add1t1onal fihngs to JUstify the r~~mg of the ongmal structure. At that meet1ng, 
which also mcluded Rohan Reid, Program Analyst m the Office of the Zonmg Admm1strator, the 
Baker5 were proVtded w1th a copy of an emaal exchange that further evmces the fact that no 
phys1cal mspect1on was ever performed by Mr Neubauer. In that same meeting 1t was also 
learned from Mr Re1d thilt the Zonmg Office considered the opmion letter 1ssued by Neubauer 
to be madequate an scope and lackmg and unpersuas1ve 1n substance 

The ema1l cham (attached as Exh1b1t 4) began on Apnl 26, 2013 followmg the Apphcant and 
Agent, arch1tect, K C Pnce's meetmg wcth Mr. Le Grant and Mr Re1d. At that meetmg K. C 
Pnce promised to forward the letter from Mr Neubauer concermng the rotten and water 
damaged areas of the ongmal structure to Mr. Read On May ~s, 2013, Mr. Pnce sent the May g, 
2013letterfrom Mr Neubauerto Mr Re1d 

Followmg the Zomng Office's rev1ew of the Neubauer letter, the most cruc1al exchange 
occurred on May 21, 2013 when Mr. Re1d explamed to Mr. Pnce that the Neubauer letter only 
explains the removal of some portions of the ongmal structure and noted the followmg 
outstand1ng questions 

What specific port1ons of the ong1nal structure remam' 
Are the portions of the ongrnal structure that remam four feet (4') or more m he1ght as 
requ~red' 
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Can Mr Pnce provrde prctures that document the retentron of more than four feet (4') m 
ongrnal structure wrth measurements' 
Was an m-person mspectron done? 
Drd Mr. Neubauer draft a report as a part of the rn-person rnspectron and was that report 
submrtted to DCRA for revrew pnor to the Applicant's obtarmng the permrt for replacrng the 
JOISts? 

When Mr Pnce farled to respond, Mr. Rerd reiterated the above-lrsted.quest1ons rn an emarl 
dated May 33., 2013 and noted that he must recerve a response by June 7, 2013 On June 3, 2013 

Mr. Pnce wrote to Mr Rerd and m an attempt to respond to all of hrs questions merely 
referenced the May g, 2013 Neubauer letter. He faded to provrde any of the additional 
mformatron that Mr. Rerd had requested mcludmg the date of the m-person rnspectton, the 
specific portrons of the orrgmal structure that were kept, p1ctures and measurements 
documentmg that the portrons retarned were four feet (4') or more as requrred Moreover, Mr 
Pnce admrtted tha~ no report had been generated (how could tt If no m-person mspectron was 
performed') Mr Pnce rdentrfied the foundation and cellar walls as the only portton of the 
ongmal structure that was retarned, yet offered no prctures, or other rnformatron that Mr Re1d 
had requested 

It should be noted that the questions posed by Mr Rerd were drrected to and should have been 
answered by Mr Neubauer who drafted the May g, 2013 letter that the Apphcant rnadequately 
proffers as ;ustrficatron for the removal of the ongmal walls It IS clear that no physrcal 
mspectron was performed as alleged by the Applicant The Apphcant mrsrepresented thrs fact 
to the Board at the November 19, 2013 hearrng and to date has provtded no credtble evtdence 
to substarrtrate h1s claim. Moreover, rn add1t1on to fallrng to notrfy DCRA of the devtatron from 
approved plans, the Apphcant has farled to providE;! DCRA wrt:h any of the supporting 
documents that they have re_quested on multiple occastons. At therr meetrng on December 26, 
2013, Mr Re1d rerterated to the Party m OpQ.Q~rtJon that the May gth Neubauer tetter was 
constdered msufficrent for DCRA staffs venficatron and assessment purposes Th~ fact was 
underscored by Mr LeGrant's August 1, 201-3 letter (previously entered mto the record) 
upholdtng hts ongmal determinatron that the proJect was deemed a raze 

8 When contacted by counsel for the Party rn Opposltton, Mr. Neubauer stated that he had been 
tnstructed by the Apphcant not to speak wtth them but rather to have all questrons related to 
the May g, 2013 and November 14, 2013 letters and the subject property d~rected to Mr 
Sulfrvan, counsel for the Applicant Accordmgly, counsel for the Party in Opposttron has 
submrtted a letter (attached as Exhtbrt 5) to Mr Sulhvan wtth questions concemtng the dates on 
whiCh the srte VISits occurred and the photographs upon whrch the letter was based. Counsel for 
the Applicant has indrcated that he wdl not provrde us wtth the mformat1on requested, but wrll 
follow the drrectiVes of the Cha1r. At the November 19, 2013 heanng, Cha1r Jordan dtd 
specifically ask that the Apphcant provrde addttronal rnformatron concernrng the phys1eal 
mspect1on of the ;propQrty, .~ he stated, "[o]ne, I would hke to have the complete 
engrneenng·}'pQ~ 'stcttement of attion and analysrs that was performed by your structural 
engrneer I need'fu kAow, '4Vhat they constdered and what they d1d not constder and what 
actJons they actually took, whether or not they came out or drdn't come out So t need the 
statement of actrons and acttvrt:res." Transcnpt at 197-198. At nerther of the two (2) ANC 
meetrngs at whrch Applrcatton No. 18659 was considered (October 2, 2013 and November 6, 
2013) nor the BZA heanng was the Apphcant able-to prov1de a date of the on-s1te mspectron of 
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the extenor walls The Applicant's January 8, 2014 Proposed Fmdmgs of Fact and Conclusions 
of Law Included yet another letter (dated January 3, 2014) from Mr Neubauer attestmg to the 
fact that he ~ physically Inspected the walls but rather based h1s assessment on the two 
photographs prov1ded to him by the Apphcant Photographs that, as explamed below 1n F1ndmg 
No. g, are not of the West Wall as the applicant cla1ms. 

In summary, the May g, 2013 letter was based solely on photographs and lacked any reference 
to the West Wall speafically. Only after the Party m OppoSition brought that fact to the 
Applicant's attention at the ANC 3D meet1ng d1d the Applicant have Mr Neubauer draft the 
November 14th letter to correct the omiSSion. Finally, the January 3, 2014 letter confirms, 
contrary to the Applicant's testimony, that no phys1cal mspection of the allegedly rotten walls 
ever occurred 

9 In an effort to substantiate h1s cla1m that the extenor walls were structurally deficient and 
requ1red removal, the Apphcant has provided photographs of the existmg conditions of some 
walls -to Mr Neubauer for the preparation of his May g, 2013 letter and to the Board at the 
November 19, 2013 hearmg. The problem with the photographs 1s twofold 

First, wrthout an on-site, physical mspection, they cannot provide an adequate basis for the 
raze (and, to date, no date of any on-srte mspection has been offered by the Apphcant.) 

Second, the Applicant has miSrepresented to the Board what the photographs dep1ct The 
photographs that the Apphcant has provided to the Board and that are Included In the Power 
Pomt presentation on shde 23 are labeled "East Wall - existmg condition" (Exhibit 6a) Th1s 
clearly 1s, 1ndeed, the East Wall or some location other than the West Wall as the West Wall1s 
distmguishable In that rt 1s free standmg over the basement foundation, whereas the wall 
shown m the photo stands on a concrete slab. In add1t1on, the left- hand photo appeanng on 
sl1de 23 IS altered 1n terms of Its s1ze from what the Applicant P-r~ented to Matt LeGrant on 
May 15, 2013 Rev1ew of the photograph provided to Matt LeGrant further confirms !h~ 
concrete slab foundation, as well as the ex1stence of a small wmdow (shown boarded up) the 
SIZe of which does not eXIst on the West Wall {See Exh1b1t 6b) Despite all of th1s ev1dence to 
the contrary, the Applicant stated at the November 19, 2013 hearmg that the labeling was 
simply a typographical error and that the photograph In shde 23 actually showed the West Wall 
Transcnpt at 2.27, lines 2o-22.. The bottom hne 1s that the Applicant misrepresented to the Board 
that the photograph was of the West Wall m order to JUStify Its removal when, 1n fact, the 
photograph 1s not what he claims 

Furthermore, at the November 19th hearing, when asked by Mr Donohue what structural 
considerations forced the razmg of the West Wall, Mr Pnce' s response was "The bottom plate 
was rotten so you could not attach any screws So the construction of the sheer wall forced this 
to be taken down It was not structurally sound In order to mamtam the structural mtegnty of 
what was designed by the structural engmeer to make th1s wall a strong enough wall to 
support. " Transcnpt at 1~7, lines 1-8. 

We know based on pbotographs taken by the Party in Opposition m February and taken by 
Inspector Cluff on June 26, 2013 that the bottom sm plate of the West Wall was in good shape 
and, m fact, was retained and used as the foundation for new construction (see attached photos 
In Exhibit 7a and 7b). This fact was confirmed by Construction Inspector Manager, Ferdinand 
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Gamboa, when the Party in Opposition met w1th h1m on December 26, 2013 Mr Neubauer also 
refers to the sdl plate m the May gth letter when referencing the North or Front Wall This is yet 
another example of the Applicant's attempt to provide justification for the removal of a wall 
where no justification exists. It c;:sn be inferred that the exterior walls were removed for the 
Applicant's own convenience and to save time and cost of construction (see Fmdlng No. 12 -
Inspector Cluff Report). 

10 In yet another matenal miSrepresentation the Board, the Apphcant stated at the November 19, 
2013 hearmg that the total amount of wall removed that was ongmally planned to be reta1ned 
was "no more than 15 feet." Transcnpt at 125, ltfles 20-21 The Party 1n Oppos1t1on had a 
profess1onally-hcensed architect, Ms Susan W Ross, AlA (AlA # 21815881), rev1ew the 
Apphcant's approved demoht1on plans (labeled D1) and she calculated linear feet of extenor 
wall wh1ch were to be retamed 51 feet on the first floor, 59 feet on the second floor and 6 feet 
on the th1rd floor She also noted that the standard for measurmg the amount of wall to be 
reta1ned 1s, mdeed, hnear feet per floor. Furthermore, the port1ons of wall that contam windows 
are not excluded from the length of wall removed. The bottom hne 1s that the Apphcant grossly 
understates the amount of wall that he removed m 1ts and whtch was supposed to remam 
pursuant to the approved plans on file w1th DCRA The Applicant has smce testified, and DCRA 
confirmed, that none of the extenorwall has been retamed 

11. The structural engmeer whose seal and s1gnature appears on every drawmg and plan subm1tted 
by the Apphcant to DCRA IS Frank H Chow, hcense number 8249. The Apphcant prov1des no 
explanat1on why Mr Chow, an integral party m the des1gn of the new house, would not have 
prov1ded any letter attestmg to the condtt1on of the ex1stmg extenor walls requtnng the1r 
removal It seems only log1cal that the prOJect's ma1n structural engmeer would have drafted 
any such letter when he would be the one most famihar w1th the cond1tton and deta1ls of the 
eXIsting structure. Instead a d1fferent structural engmeer was subsequently brought m to 
address the 1~u~ that he d1d v1a a l~tter dated after the removal of tbe walls and Without any 
report or reference to an on-s1te mspect1on -Mr. Neubauer's Involvement can only be 
mterpreted as an attempt by the Apphcant to JUstify act1ons he undertook wtthout etther 
notmcat1on of/ authonzat1on by DCRA or sufficient cause as substanttated by a letter from a 
structural engineer who had seen the cond1t1ons of the extenor walls first-hand pnor to the1r 
removal The only reason why Mr Chow would not have been asked to draft the letters 
concermng the cond1t1ons of the exterior walls IS that he could not, based on phys1cal 
mspect1on, state that they needed to be removed Therefore, the Applicant sought such a letter 
from Mr Neubauer on the baSis of photographs alone 

Aga1n, as an archttect and construction manager fam1har w1th the pract1ces and procedures 
w1thm D C , the Applicant clearly understood hiS act1ons were 1n v1olat1on. Moreover, as 
documented 1n Illegal Construct1on Inspector Cluff's Inspection Report (see Fmd1ng No 12 
below), the Apphcant was warned on several occas1ons prior to demoht1on of the front porch 
and walls that DCRA would have a problem with the removal of the extenor walls shown to 
rema1n on the approved plans on file there (B1003061) The Applicant repeatedly 1gnored 
DCRA's requtred procedures as weU as warn1ngs and mstruct1ons by both lnspecttons and 
Zomngstaff 

12 The Applicant's testimony and presentation to the Board centers upon the several inspections 
that were performed by DCRA ~nspectors The Apphcant stated that at no ttme, d1d the 
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mspectors ever fmd anythmg to be m vaolataon of the perm1ts obtamed and plans approved 
Thas representataon •s patently false. On June 26, 2013 at 110 p.m. Illegal Constructaon 
Inspector Robert Cluff v1s1ted the s1te and prepared an lnspectaon Report (attached in rts full 
form as Exh1b1t 8), the relevant sect1ons ofwhach are provaded below 

- "I understand that Mr Xenophontos has stated that he doesn't 
thmk he's m v1olat1on s1nce I dadn't ment10n to h1m that he was, 
but th1s as totally false I've nc:>ted several times about the t1mes 
we've spoken of the removal and reconstruction of the covered 
porch structure and add1t1onal walls that were to rema1n, and 
Rohan and I spoke of this at the meetmg we held, so he can't go 
there'" 

- "Mr Xenophontos had EXCEEDED THE SCOPE OF THE 
BUILDING PERMIT (61003061) BY RAZING " 

- "To begm w1th, Mr Xenophontos beheves that has current 
perm1ts allow ham to remove whatever portaons of the former 
resadent1al structure at h1s le1sure, 1f he deems the ex1st1ng 
wood fram1ng IS e1ther detenorated, and/or damaged, which as 
not the case " 

"Mr Xenophontos has an approved perm1t and drawmg that 
shows renovation of a former res1dent1al structure, but leavmg 
a small covered porch structure m the front. and some 
add1t1onal walls throughout Mr Xenophontos dec1ded that 
leavmg th1s area would obviously not fit m to h1s des1gn1 so he 
decaded to completely remove the small covered porch 
structure and completely rebuild 1t w1th new wood frammg, 
wh1ch he knew wasn't allowed, because I had spoken w1th h1m 
on at least two C2l d1ffer~nt occas1ons address1ng th1s 1ssue." 

- "No perm1ts were obta1ned for removmg the front covered 
porch or other walls that were to remam On my th1rd CApnl 
24, 291.31 v•sit' I nottea that he had completely rempyed and 
.recobJttUcted the former porch-struCture. wHich I btOUgbt'to 
bfs 8t.t@ptig,n,,and @JS9 fbe adsfitJ9nal %Yalls .. tbafweres&own to 
, ten(ain -on buitding-ptlns Ahooao61l. 'He expl8!neq .. Jis [)0 big 
de~l. ttotdifiim tha1rD(RAq:ciniDg IS gpfgg to have·art:isSue with 
thas~ but he JUst brushed 1t off" 

- "Rohan [Re1d] basically told me that what Mr Xenophontos 
had done was aga1nst the Zonmg [R]egulat1ons and we need to 
-address 1t " 

- "Mr. Xenophontos .• d1d adm1t to the removal and 
reconstruction of the covered porch structure and other walls 
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that were to rema1n, but st1llms1sted that he was allowed to do 
th1s, and 1t wasn't a b1g deal " 

- "Mr Xenophontos [k]new that be.dmatt:d'from bis apQroved 
drawmgs. by removmg the covered parch structUre '.a.;'la 
add1t1onal walls that were to ~tnalri, because .we had talked 
about it'on'two tal different occasions, and 1-specificaf!Y told 
hlm·that, h_e neede_d to, get ,a r,vi@Ori, WhiCh he said he would 
take care of, but he 1ns1sted that he d1dn't need to " 

- "I tOld bim t!i~ ... xoo, know ·that you,remoyed more than, wliat 
was allowed. but he st1ll doesn't see 1t tnat way " 

"I posted the SWO on the front door glass, and told Mr 
Xenophontos that everyone would have to leave the s1te He 
asked 1f I could come the next day and post the SWO, but I told 
h1m no, that's notappropnate." 

In h1s Proposed F1ndmgs of Fact and Conclusions of Law the Applicant convemently makes no 
reference to th1s 1llustrat1ve and h1ghly cnttcal report, wh1ch contradicts h1s repeated 
statements that he was never made aware that hts act1ons were 1n v1olat1on of the Zonmg 
Regulations Instead, the Apphcant llm1ts h1s reference of the 1nspect1on htstory to February 27, 

2013, March 12, 2013 and March 14, 2013 and alleges that no problems were documented As 
the attached t1mehne (Exhtbit g) and summary,of mspect1on reports otherwtse demonstrates 

1 On February 27, 2013 Inspector Cluff 1dent1fied work performed by the Applicant 
beyond the permitted scope and the Apphcant was mstructed to update permrts. 

2 On March 12, 2013 Inspector Cluff warned t11~ Apph~nt that, m accordance w1th 
approved plans, he must retam port1ons of the extenor walls and front porch 

3 Qn March~. 2013. Inspector Cluff re1terated,hts warning regardmg retention of 
extenor walls and front porch 

4 On Apnl 24, 2013 Inspector Cluff, after v1ew1ng the complete demolition of the 
front porch, advtsed the Applicant that he had concerns about the removal of the 
extenor walls and front porch 

5 On Apnl 26, 2013 the Applicant met wtth DCRA to d1scuss DCRA's concerns that 
demoht1on work has exceeded scope of approved plans Staff requests an 
eng1neer's report to support Applicant's cla1ms of structural defietency. 

6 On June 26, 2013 Inspector Cluff VISited the s1te to take photos, document 
v1olat1ons, and post Stop Work Order 

7 On July 3, 2013 Rabbtah Sabbakhan, Ch1ef Bu1ldmg Offic1al, 1ssued the Not1ce to 
revoke Bu1ld1ng Perm1ts 

Subsequently, the Zomng Admmtstrator affirmed hts dec1s1on that the project was a raze (v1a 
letter dated August 1, 2013) and on August 8, 2013, Inspector Cluff v1s1ted the Site and 
determ1ned that there was ongo1ng work in vtolatton of the Stop Work Order and mstructed 
workers to leave the prem1ses (See Exhtblts 9 & 10). 



The t1mehne and numerous mspect1ons Illustrate clearly the Applicant's d1sregard for DCRA's 
rules and hts prochvrty to exceed the scope of what IS perm1tted untd caught v1olatmg the 
Zomng Regulations and 1gnonng exphcrt: d1rect1ons of staff w1th a response pattern of 
deliberate obfuscation 

13 Throughout the Applicant's Proposed Fmdmgs of Fact and Conclus1ons of Law, he references 
the "proposed plan" and DCRA's staff's associated approval For example m Paragraph 10 of h1s 
Proposed Fmdtngs of Fact and conclusions of Law, he notes that h1s proposed proJect complied 
m all respects wtth the Zomng Regulations What the Applicant fatls to acknowledge ts the fact 
that the proposed plan d1ffered s1gmficantly from the plan actually effectuated. The proposed 
plan contemplated an add1t1on, wh1le a raze was actually completed Accordmgly, when the 
Applicant refers to acttons performed "m accordance wtth the applicable butldmg perm1t"- the 
tear down of the front porch and construction of the front room, for mstance - he 
misrepresents himself. None of h1s act1ons mvolv1ng the removal of the front porch and 
construction of the front room subsequent to the unpermitted removal of the extenor walls 
were m accordance w1th any approved perm1ts due to the fact that the approved perrl'uts had 
been 1ssued when the proJect as a whole was deemed an add1t1on Upon removmg the extenor 
walls, the Apphcant forfe1ted perm1ss1on to perform the ongmally planned work as razmg 
removed the protect1on of the front and s1de yard setbacks 

14 The Office of Planmng has recommended that the Board deny the apphcat1on, findmg that 

"The apphcat1on has not adequately established a pract1cal difficulty assoc1ated 
wtth ~n ex1stmg property cond1t1on or charactenst1c, the first standard for 
vanance approval There ts no nexus between any uniqueness of the property 
and a practical difficulty for the apphcant Therefore, the requested variances 
cannot be JUstlfi~g Without 1mpatr1ng the mtent, purpose and mtegrrty of the 
zone plan as embp_d1ed u1 the Zoning Regulations an_g Map' (§ 3103 2). In 
add1t1on, the applicant's proposal would be detnmental to the mtent of the 
zomng regulations" 

Contrary to what the Apphcant alleges, plannmg staff d 1d cons1der the existence of the previous 
structure wh1ch was the very heart of the 1ssue 1n that the Applicant's razmg of the ex1sttng 
structure w1thout not1fymg DCRA removed the protect1on of the reduced front and Side yard 
setbacks When the Applicant constructed the front room so as to encroach on the front and 
s1de yards, he did so know1ng (based on pnor warmng by Inspector Cluff) that 1t was m V1olat1on 
of the Zomng Regulations and thereby assumed the nsk for the poss1ble reqUired removal of 
the mfnngmg partofthe structure 

The Applicant also cla1ms that planmng staff erred m fallmg to consider the zon1ng and 
permitting h1story of the parcel The Apphcant proposes that the practical difficulty IS the 
removal of the front room at great expense''" order to comply With the stnct apphcat1on of the 
Zomng Regulations If the Applicant had comphed With Zon1ng Regulations pnor to 
constructing the front room he could have easily avo1ded the expense he know cla1ms Stnce h1s 
alleged practiCal difficulty rs entirely self-1mposed, rt: cannot be ut1hzed to sat1sfy the vanance 
test Moreover, the zonmg h1story of the parcel is far from umque - all other homes m the zone 
are subject to exact same provisions As far as the perm1ttmg h1story of th1s spec1fic parcel, its 
umqueness IS wholly attnbutable to the fact that the Apphcant d1d not d1sclose to DCRA h1s 

8 



act1ons which resulted 1n a change m classmcatlon of the proJect from an add1t1on to a raze. By 
fa1hng to d1sclose and proceedmg w1th the raze and Illegal construction rn v1olat1on of the 
permits obtarned, he imposed the hab1hty of removing the front room on htmself and cannot 
use 1t to sat1sfy the first prong ofthe vanance test. 

F1nally, the Applicant notes that plannrng staff d1d not cons1der the encroachments rnto the 
front yard of other propert1es rn the Wesley He1ghts Overlay D1stnct. F1rst, none of these other 
properties are before the Board here. Second, the encroachments referenced marnta1ned the1r 
protected status due to the homes' add1t1ons Here a raze was effected and any setback 
encroachments were therefore requ1red to be removed completely 

15 As documented 1n the November 12, 2013 letter from Cha1r Penny Pagano, the Adv1sory 
Neighborhood Comm1ss1on ("ANC") 3D voted unanimously to recommend that the Board deny 
Apphcat1on No 18659 based on the followrng 

- Applicant's construction dev1ated from approved constructions plans 
- Zonrng Adm1mstrator determ1ned the property was a raze, not a renovat1on/add1t1on and 

noted that the Applicant knowrngly exceeded the scope of the construction perm1t 
v1olatrng Sect1ons 2000 4, 2001.2 and 2001 3 of the Zomng Regulations 

- G1ven the construction has been des1gnated as new construction by the Zonrng 
Adm1mstrator, the Applicant should be seekrng a variance under Sect1on 3103 2 1nstead of a 
specral except1on for s1de yard relref under Sect1on 223 of the ~onrng Regulattons The 
Applicant has adv1sed the ANC that he plans to rev1se the application to seek a vanance of 
the stde yard reqUirement, 1nstead of a specral except1on 

- The Applicant has not met the burden for vanance rehef (§3103 2} for e1ther the front or s1de 
yard setback restncttons 1n that the applicant has not 1dent1fied any undue hardship or 
ex~eptton~J d1fficult1es that would JUStify vanance rehef 

- The Applfcant has not met the burden for vanance rehef _of the Vl{esley Heights Overlay 
Dtstnct (WHOD} Sect1ons 15411, 1541 3 and 1543 4r 1n that the new structure VIsually 
1ntrudes upon the (character) harmonious design of houses falhng wtthtn the Wesley 
Hetghts Overlay D1stnct, (compromises} reduces the (enjoyment) access to air and light of 
the ne1ghbonng property, mcludrng the1r ab1llty to add to the1r property wrthm extStrng 
zonmg rules; and the new structure 1s 1ncons1stent wrth prov1s1ons of the Zonmg 
Regulations for the Wesley Hetghts Overlay D1stnct 

The Applicant admtts the deviation from the construction plans yet calls the devtatton 'mrnor' 
and suggests that tt was inconsequential to any zonmg aspect unttl months later when the 
Zonrng Admimstrator determmed the proJect to be a raze Th1s assessment 1s false. The 
deV1at1on was consequential at the t1me 1t occurred and the delay m the Zonrng Adm1nrstrator's 
determmatron was due to the Applicant's failure to notrfy DCRA of hrs devratron Furthermore, 
the Applicant attempts to mrmmJZe the Importance of the raze standard due to the fact that rt 
1s an unwntten rule in play for three (3} years Th1s is Irrelevant The rule 1s 1n place Had the 
Applicant checked wrth DCRA he would have been made aware of 1t pnor to movmg forward 
w1th the demoht1on and const~q1on of the extenor walls ~nd front room After 1gnonng 
DCRA's warnmgs, requ1red protocol and procedure, he IS estopped from placmg blame on 
DC:RA for h1s Vlolat&ons 
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The Applicant proposes that 1t would be a h1gh burden to requ1re that he ant1c1pate the raze 
mterpret~t1on pnor to removmg all extenor walls. No such burden was placed on the Applicant, 
especaally 1n hght of DCRA's advance warnangs. Before temovmg the walls, he could have 
mquared wath DCRA what the ram1ficataons would be whereupon he would have learned of the 
four-foot rule 

In has Proposed Fandmgs of fact and Conclusaons of Law, the Apphcant masinterprets several of 
the Zomng Regulataons on whach the ANC based thear demal Farst, he states that §2ooo 4 
relates specafically to the contanuat1on of nonconformang uses If he were to have read on, he 
would find that the sectaon contmues to read "or any nonconformins structure lawfully exastmg 
on May 12, 1958, that remams nonconformmg, and any use or structure lawfully ex1stmg that 
became nonconforming on May 12, 1958, may be continued, operated, occupaed, or 
maintained, subject to the provasaons of thas chapter " The nonconformmg structure, m this 
case, the front room, was no longer allowed pursuant to the Zonmg Regulataons once the 
proJect became a raze 

Second, §2001.2 1s not merely an Introductory paragraph as the Apphcant states, but reads, 
"Except as provaded an§§ 200111 and 200112, ordanary repa1rs, alterations, and modermzat1ons 
to the structure, mcludmg structural alterataons, shall be permitted." The complete demolftaon 
of the front porch - the subject nonconformmg structure - falls clearly outstde the scope of 
ordmary repatrs, alterattons, and modernazataons 

The Applicant Slmalarly tnes to escape has vaolataon of §2001 3, whach governs enlargements or 
add1t1ons by allegmg that h1s demohtaon and constructton was lawful at first and then permatted 
due to the vanance request. S1nce the demol1t1on and constructaon of the front room occurred 
after the removal of the extenor walls, 1t was done m v1olation of the permats obtaaned The 
Apphcant cannot avotd habtlt!Y by asserting that the vvork was lawful until the Zomng 
Admamstrator caught ham - rather, it was unlawful at the time gemolltton was earned out, 
Moreover -as the Zonang Regulataons recfu•re, the Applicant d1d not request the vanance rehef 
pnor to demohshmg the extenor walls and front porch and constructang the front room Again, 
he only apphed for the vanance after has .unlawful actaons were brought to hght. The Applicant 
d1d vaolate §2001 3 for thas as and was not an add1t1on at the t1me the front room was erected- It 
was a raze 

Fmally, the Applicant contends that the ANC prov1ded no spectfic mformabon as to how the 
variance test was not met. As the final two (2} bullets above descnbe, the ANC found no 
ev1dence of undue hardship, E!X~ept1onal d1fficult1es and d1d find that the mtent of the Wesley 
Heaghts Overlay as well as the adJacent parcel would be negatavely ampacted by the new 
structure. 

16 Despate the Applicant's assertions as to the new structure's compliance with all other Zomng 
Regulataon prov1saons, the only wall check that was performed was done so m December 2012 
and thus d1d not mclude the port1on of the new structure in quest1on. ANC 3D requested that a 
new wall check be performed to conf1rm the Applicant's representations. DCRA Inspectors 
confirmed at meetmgs wath the Party m Oppos1tton on January 8, 2014, that a new walt check 
was needed Specifically, the Party 1n Oppos1t1on rebuts the assertion that the roof of the new 
front room 1s nearly two feet (2'} lower than the roof of the front porch (See Exh1b1t 3). 
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17 The Apphcant has contmued to attempt to escape respons1b1llty for h1s own unlawful act1ons by 
placmg the blame on DCRA staff, mspectors and the Zomng Admm1strator h1mself Cha1r 
Jordan noted at the November 19, 2013 heanng that he was not convmced by th1s approach 
Transcnpt at 98; lmes 15-18 The role of DCRA mspectors 1s not to adv1se or prov1de mformat1on, 
but rather to insure that work performed rs 1n accordance w1th the Zomng Regulations and 
complies With the perm1ts m place. As Illustrated by the June 26, 2013 report by Inspector Cluff, 
the Applicant was prov1ded the profess1onal courtesy of several wammgs, and a delay 1n 
ISSuance of the Stop Work Order, all of wh1ch he 1gnored 

The Apphcant also states that the four foot (4') rule ut1llzed by the Zomng Adm1mstrator to 
make the raze determ1nat1on 1s unwntten and has only been m place for three (3) years All of 
wh1ch IS Irrelevant and bears no we1ght here~ F1rst, the Applicant kept none of the extenor walls 
so he 1s not off by a matter of mches Second, the rule 1s 1n place and 1s requ1red to be followed 
Had the Apphcant not1fied DCRA as requ1red, he would have been mformed of the rule It 
should be noted m add1t1on that 1t 1s hard to beheve that the Apphcant, an arch1tect and 
construction manager w1th s1gmficant expenence m D C was unaware ofthe rule. 

The above facts demonstrate that the Apphcant made the mdependent dec1s1on to remove the extenor 
walls and failed to prov1de DCRA w1th erther the change m plans or cred1ble reasons for the razmg of the 
walls The Apphcant then completely removed the open-a1r porch and replaced 1t With the enclosed 
powder room With a drfferent style (A Frame) and s1gmficantly h1gher roof that encroaches on front and 
s1de yard setbacks The Applicant 1s attemptmg to place the onus on DCRA for not catchmg h1s 
dev1at1ons from approved plans and subsequent v1olat1ons when, rn fact, the burden was on h1m, a 
professional architect and construction manager with over 15 years' expenence, to adequately appnse 
DCRA of changes to h1s construction plans pnor to actmg Moreover, the Apphcant has test1fied and 
subm1tted documents mto the record that allege that, desp1te numerous on-srte mspect1ons, no 
mspector ever mformed h1m that he was m v1olat1on Inspector Clu_ff's R~port proves all of th1s 
test1mony made by the Apphcant to the Board to be false Moreover, the Apphcant repeatedly 1gnofed 
DCRA's advance warn111gs and remed1al mstruct1ons and contmued work 1n violatu:>n of DCRA's orders 
and mstruct1ons even desp1te contmued remmders by Inspector Cluff The Applicant's cla1m that he 
proceeded only because he d1d not know that what he was domg was wrong IS clearly false. He was 
Informed on several occas1ons by several members of DCRA personnel that he was in violat1on 

Conclusions of Law 

W1th respect to vanances, the Board has the power under§ 8 of the Zonrng Act, D.C. Offic1al Code§ 6-
41 07(g)(3)(2oo1) (formerly codrfied at D C. Code § 5-424 (g)(3) (1994 Repl )), "[w]here, by reason of 
exceptional narrowness, shallowness or shape of a spec1fic p1ece of property at the t1me of the ongmal 
adoption of the regulations, or by reason of except1onal topograph1cal cond1t1ons or other extraordmary 
or exceptional s1tuat1on or cond1t1on of a spec1fic p1ece of property, the stnct application of any 
regulat1on adopted under D C Code §6-641 01 to 6-651.02 would result m pecuhar and exceptional 
pract1cal d1fficult1es to or exceptional and undue hardsh1p upon the owner of the property, to authonze, 
upon an appeal relat1ng to the property, a vanance from the stnct apphcat1on so as to reheve the 
dtfficulttes or hardsh1p, prov1ded, that the rehef can be granted Without substantial detnment to the 
pUbhc good and wrthout SUbstantially impa1nng the Intent, purpose, and mtegnty Of the zone plan clS 
embodied m the Zonmg Regulations and Map " 
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The D1stnct of Columbia Court of Appeals set forth the three prongs of the test that an Apphcant must 
sattsfy before the Board may grant a vanance. 

"An applicant must show, first, that the property 1s unrque because of some phys1cal 
aspect or 'other extraordinary or exceptional s1tuat1on or cond1t1on' mherent m the 
property, second, that stnct apphcat1on of the zomng regulations w1ll cause undue 
hardsh1p or pract1cal d1fficulty to the apphcant, and th1rd, that granting the vanance will 
do no harm to the public good or to the zone plan" Gtlmartm v Bd of Zonmg 
Adjustment, 579 A 2d 1164 (DC, 1990) 

ExcepnonaiShuanonorCOndnion 

The Apphcant alleges that he sat1sfies the first prong of th.e above-descnbed test for an area vanance, 
the except1onal s1tuat1on or cond1t1on, based upon the unanticipated discovery of the rotten cond1t1on 
of portions (116') of the north, east and west extenor walls F1rst, he has prov1ded no cred1ble proof of 
an adequate or venfiable nature to support the alleged rotten cond1t1on Add1t1onally, the t1mellne of 
events from the demollt1on of the extenor walls makes the Applicant's sat1sfact1on of the second prong 
1mposs1ble as d1scussed m the sect1on below 

Applicant also alleges that the umque zomiig h1story sat1sfies th1s prong and c1tes De Azcarote v. Board 
of Zoning Adjustment, 388 A.2d 1233 (D C 1978) Th1s case 1s d1stmgu1shable from the present s1tuat101J 
m two (2) very Important ways F1rst, 1n De Azcarate, the Applicant acted m good faith ld at 1238 Here, 
the Applicant 1gnored requ1red procedure and several warnmgs from DCRA and removed the front 
porch and constructed the front room Without notlfymg DCRA of the removal of the extenor walls or 
obta1mng the necessary perm1ts The Apphcant here clearly did not act m good fa1th Second, the De 
Azcarate Court found ~hat the zomng officials had acted 1n error ld at 1238 Here, no there has been no 
error on any member:.-of D<;RA staff In fact, the _only error rests on the Applicant h1mself. Th1s same 
good fa1th reliance on DCRA sanct1ons of work is present 1n Bl:A Order No. 17264 and conspicuously 
a~~nt here The second case that the Applicant c1fes, Monaco v Board of Zonmg Adjustment, 407 A 2d 
1-o91, has already been d1stmgU1shed by the Cha1r at the November 19, 2013 heanng As Cha1r Jordan 
exptalned to counsel for the Applicant, "You do know m those cases the rehance was up front that they 
gave h1m proper mstruct1ons and allowed, there wasn't a change of plans that changed anythmg m that 
case " Transcnpt at 194, lrnes 16-20 

The zonmg h1story of t~e parcel1s the same as the zomng htstory for all of the parcels wlthm th1s zone. 
All homes m the neighborhood are subject to the same prov1s1ons of the Zomng Regulations and the 
changes thereto The only tnmg that separates the Applicant's proJect from the others performed m the 
ne1ghborhood IS h1s v1olat1on of the Zonmg Regulations S1i'mlarly, the permlttmg history related to the 
Applicant's proJect does not sat1sfy thiS first prong, for the Apphcant knowmgly fa1led to rev1se h1s plans 
as instructed by DCRA and therefore proceeded with construction m v1olat1on of the ongmally obta1ned 
perm1ts The burden was on the Applicant to appnse DCRA of the dev1at1ons and apply for rev1sed 
permrts He cannot now hope to satisfy th1s prong by blammg DCRA for not catchmg h1m 1n h1s 
v1olat1ons. In h1s Proposed Fmdmgs of Fact and Conclusions of Law, the Apphcant refers to the Zomng 
Admimstrator's raze determmat1on as a 'technicality ' It 1s 1n the same way every prov1ston of the 
Zonmg Regulations are techmcaht1es- techmcallt1es that, 1f not followed, have tonsequences 
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Practical Difficulty 

The practtcal drfftculty that the Apphcant clatms ts the cost of removtng the nonconformtng portton of 
the new structure (the powder room) and placmg tt at a dtfferent locatton on the first floor It ts well­
settled by the case law tn the Dtstrict of Columbta that an Applicant for a vanance cannot sattsfy the 
test If hts harm ts self-mfhcted The Court of Appeals stated m Foxhall Ctt1zens Association v Board of 
Zonmg Adjustment, 524 A-ld 759 (DC, 1987), "If the pecuhar ctrcumstances wh1ch render the property 
mcapable of bemg used m acc:ordance wtth the restncttons contamed m the ordmance have themselves 
been caused or created by the property owner, . the essenttal basts of a vanance ....,... that 1s, that the 
hardship be caused solely through the manner of operation of the ordmance upon the parttcular 
property - 1s lackmg In such a case, a vanance may not be granted " ,Foxhall CrttZens Ass'n v. Bd. of 
Zon Adj., 524 A 2d 759, 761(DC, 1987). Th1s1s prectsely the case here 

At the pomt m t1me when the Apphcant dtscovered the alleged structurally defictent condttton of the 
extenor walls, the open-atr porch remamed m 1ts onginalstate It had not been removed or rebu1lt at all 
The extenor walls were demolished dunng the week of February 11, 2013 Before the removal of the 
porch and constructton of the powder room on Apnl 8, 2013, Inspector Cluff vtslted the premtses on 
three (3) separate occas1ons and advtsed the Apphcant agamst the removal of the exterior walls and the 
need for revtsed permtts from DCRA At th1s pomt, no money had been mvested m the powder room. If 
the Appltcant, an arch1tect wtth self-proclaimed stgmficant expenence w1th1n the Dtstnct, had, as he 
was requtred to, not1fied DCRA of the newly discovered condttton, DCRA would have tnformed h1m that 
removmg the extenor walls as he d1d would change the classificatton of the prOJect to a raze The June 
26, ~013 Report by Inspector Cluff mentions the several occastons on whtch the Apphcant was advtsed 
agatnst the removal of the extenor walls As such, he would not be able to utthze the ongtnal footpnnt 
of the nonconformmg open-a1r porch that extended mto the requtred front and stde yard setbacks The 
Apphcant states that hts actions d1d not afford h1m any benefit, but these encroachments benefit the 
Apphcant alone and negatively tmpact the Party m Oppos1t1on. At thts potnt, the Apphcant could have 
located the powder room a_t another loc:atton on the first floor and avotded any expense -a fact that he 
has admitted tn h1s fihngs In add1t1on, there are five (S) addlt1Qn~l bathrooms m the new structure and 
no bathroom exrsted on the first floor m the ongmal structure that sufficed for the applicant for the past 
e1ghteeri (18) years The Applicant chose to tgnore h1s obhgatron to alert DCRA ofthe change rn plans rn 
advance of removrng the walls and proceeded Without obtatmng the necessary permrts/authonzation 
desp1te several advance warmngs by Inspector Cluff of the potential for vtolatron. The expense he may 
1ncur for the removal of the powder room IS wholly due to h1s own disregard for the Zomng Regulations, 
requrred procedures and mstructrons from the mspector. As the De Azcarate Court explained, "The self­
created hardship rule 1s, in fact, a manifestation of the equttable pnncrple of estoppel, that rs, where an 
apphcant for an area variance, or hts predecessor m t1tle, has committed an affirmative actwh1ch 
d1rectly results m the hardshtp complamed of, vanance rehef wtll be wtthheld " De Azcarate v Bd. of 
Zon Adj, 388 A 2d 1.233 at 1239 (D C 1978) Instead of the hardshtp bemg caused "solely through the 
manner of operatron of the ordtnance upon the particular property" as IS requtred, the hardshtp m thts 
case ts caused solely by the Applicant's own acttons and disregard for the regulattons and thus could 
have been avo1ded Foxhall Ctt1zens Ass'n v Bd of Zon Adj , 524 A 2d 759, 761(DC, 1987) 

It must be noted that the Apphcant has quoted the amount to be mcurred 1f he 1s requ1red to remove 
the front room as S32,875 In order to defend their nght to the enJoyment ofthetr own property and to 
enforce the Zontng Regulations that the Applicant 1gnored, the Party tn Opposrt:ton has mcurred over 
$42,000 1n legal fees and stands to spend another $29,480 (see Exh1b1t 11) on landscaptng to m1tagate 
the effects of the Applicant's violations. It seems only JUst that the Apphcantshould bear the cost of h1s 

13 



mfract1ons when the Party m Oppos1t1on has born tw1ce that much 1n the defense of the qu1et 
enJoyment of thear parcel 

In a letter dated October 10, 2013 (attached as Exh1b1t 12), the Zonmg Adm1nastrator, Matt LeGrant, 
wrote to counsel for the Applicant and stated that, "Mr Xenophontos fully understands that he 1s 
proceedang at h1s own nsk m taking these weatherization actions, knowmg that the Front Room may be 
subject to removal depend1ng on the outcome of the BZA case and any other proceedmgs related to 
the approval of the Front Room " The Applicant was on not1ce that the removal of the porch and 
constructaon of the powder room would be m violation of the approved plans on file w1th DCRA before 
any work was begun m Apnl Furthermor-e, as the October 10, 2013 letter from Matt LeGrant 
demonstrates, the Apphcant was aware that any add1t1onal work performed on the powder room would 
also be at has own nsk As such, the Applicant as precluded from sat1sfy1ng thas second prong for a 
vanance as he had mult1ple opportumtaes to avoid the practacal dafficulty he now cla1ms 

Harm to the Public Good 

The Applicant also falls to meet the thard prong of the vanance test, wh1ch requ1res that the grantmg of 
the vanance w1ll do no harm to the pubhc good or to the zone plan. Here, there wall be a sagnificant 
negatave ampact to the property closest to the Applicant's belonging to Peter and Sally Baker The result 
of the Applicant's vaolations of front and sade yard setbacks is a decrease in sunlight and overall light and 
aar to the Bakers' danang room, bay window, front and sade yard and front stoop. It also ehmmates any 
poss1ble landscapmg optaons between thear property and the Applicant's as the Applicant prevaously 
'mistakenly' erected a stone wall on the Party m Oppos1taon's parcel pnor to the1r ownership of the 
property. ANC3D recognazed the specaf1c 1ntent of the Wesley Heaghts Overlay Dastnct language 1n 
§1541 to protect the hght and aar to adJacent properties and the Applicant's noncompliant construction 
1nfn nges on that protection 

lo Clencs of St Vtator, Inc v Distr!~ of Columbta Board of Zonmg AdjUstment, 320 A 2d 291, 294-95 (DC, 
1974) the Court of Appeals explamed, "It IS_ well established that a variance may not be granted, even to 
aJiev1ate a bona fide senous hardsh1p to the owner, 1f the granting thereof would adversely affect the 
surrounding neighborhood" Clencs ofSt Viator, Inc v Dtstnct of Columb1a Board ofZonmg Adjustment, 
320 A zd 291, 294-95 (DC, :1.974) Even 1f the Apphcant was able to demonstrate a 'bona fade senous 
hardsh1p,' the requested relief VIolates the 1ntent of the Wesley He1ghts Overlay D1stnct prov1s1ons an 
the Zonmg Regulations and adversely affects the Bakers' adJacent property 

At the November 19th BZA heanng, the Board requested that the Party an Oppos1t1on prov1de 
photographs that dep1cted the negatave ampactto sunlight and l1ght and aarto thear property Vace Chaar 
Allen specrfically requested photographs showmg that hght [and a1r] used to come through the 
Applicant's porch Transcnpt at 198, lmes 15-19 In response, the Party m Opposition has provaded 
Exhab1t 13, numbers 1-10. Comm1ss1oner Malter requested that the Party an OpposatJon provade for the 
record dinmg room and bay window photographs showmg the d1rect sunhght that was expenenced 
pnor to the new construction Transcnpt at 199; lmes 7-12 In response, the Party an Oppos1t1on has 
attached Exh1b1t 13, numbers 11-13. 

In addrtaon, the sun study (attac-hed as Exh1bat 14), confirms that the sunlight that reaches the Party 1n 
Oppos1t1on's property w1ll be reduced or ehmmated five (S) months out of the year When consadered an 
conJunction wath the light and a1r that they Will not rece1ve as a result of the sagnificantly taller structure 
that replaced the anginal home, thas reduct1on 1s rendered even more ampactful. 



The Applicant suggests that the trees on ~th parcels Jessen the s1gnlficance of the reduct1on 1n light 
and a1r, but such reasonmg 1s flawed. Ftrst,, there are only two ,(2) ~~ In the, V1crn1ty of the 
nonconformmg structure The first 1s between th~ sii:JewaiJ< and 'stlreet in the front of the Party rn 
Oppos1t1on's home and the second ISm the front yard ofthe,Appliatrif~ .~me.i1Neither has changed 
smce the demoht1on of the front porch and construction of the front room and yet there has been a 
substantial reduct1on 1n the amount of sunlight that reaches the front of the Party m Opposition's 
home So much so that the front portrons of the home are now constantly damp, the flowers along the 
front of the home d1d not grow th1s season and the sunhght prev1ously enJoyed m the morn1ng hours m 
the dmmg room and front porch 1s now gone 

Ttle A?,RiicantaJso~es·to use the exi~c@, of~-esirigle tree between the street and the new structure 
as mitigation fQJ ;the _encrqa_c.hmenf 1hto ,tfte front yard setback. There 1s no prov1s1on 1n the Zomng 
Regl!latioris that exempts 'him from the ~tbac~'requirement by v1rtue of the placement of a tree m the 
front yard. tv,toreover, tlii~ tree Cloes nothing to, lessen the 1mpact of the front porch on the Party 1n 
Qppesition's property. the Appflcant's-referente tQ tfje tree canopy 1s merely an effort to d1lute the fact 
that the ~dja~eirt: par~~ I is negatively 1tnpacted. 

The Applicant states that roughly half of the other properties on the block have nonconformmg 
structures tn the1r front yards What he falls to note 1s that these nonconformmg structures are 
perm1tted under the Zonmg Regulations as the owners-of the parcels did not-forfett..the, protedion of 
the encroachments by razmg the ongrnal structu~~ The Applicant razed the or;tgimil ·struct~re ori hl$; 
parcel and thereby lost the nght to bu1ld out to the original footprint. If the Apphcant'iS allowed to keep 
the front room there Will be s1gmticant harm to the.zon'l plan. Whilelhe<other;hQmes ~f'E~n~d by·the 
Applicant have mamta1ned the 1ntegnty of the anginal stru.dur~ ~is Wi1_l ~e the only partel with an 
enclosed front porch w1thm the front yard setbaci·~ncroachment.l(totaf~ofnhomts trOjlt;q,e-_!tS-® 
block of LOWell Street, NW Of these, only two (2) have a front porch and both are open and se~ack the 
requ1s1te 13 feet If the new structure 1s allowed tO remam m 1ts present form, it w1ll be the only home on 
the block to have an enclosed front porch and w1ll be setback only two feet(~'). 

The Apphcant also attempts to mm1m1ze the harm to the Party 1n Oppos1t1on by clatmmg that the new 
front room 1s two feet {2') shorter m he1ght and 28 feet smaller 1n footprmt than the ongmal porch- As 
test1fied by the Apphcant, the ~8-foot reduct1on 1s to make way for HVAC outs1de umt, th1s opened 
space provtdes no light to the Party m Oppos1t1on. Upon the Apphcant's raze of the ong1nal structure, 
the Party rn Oppos1t1on was ent1tled to the benefit of the full side and front yard setbacks so the 
footpnnt s_hould be ehmmated ent1rely. 

In an attempt to demonstrate sat1sfact1on of th1s thtrd prong, the Apphcant potnts to the 13 letters of 
support for the project. Several of these same ne1ghbors have rescmded the1r letter and subm1tted 
onginally-drafted letters not1ng the •mportance of careful cons1derat1on of the effect of Applicant's 
encroachments on the adJoimng property owners closest m prox1mrty It IS tmportant to note that the 
form letters of support were drafted by the Applicant and the language conta1ned therem that "[1]t IS 
nQt li!<ely ~Q have a negative.lmpact.on·us or any other property owner'' 1s clearly mappropnate as no 
property owner can speak to, the ,impg~ ~the ~ppticant's const~ctlon on another property owner 
F,m!ltlY1 th!('Party 1!1 Opposition, owns tt:re parcel c::l~est tn proxtm1ty to the Apphcant and stands to 
suffer the most_dired harm.-Their Jjg~1~·ftlie,enjoyment of the1r parcel should not be placed second 
to the Apphcant who knowingly VIolated the Zonmg Regulations 



The Party in Oppos1t1on beheves based on the photographic ev1dence, sun study and testimony 
prov1ded by ANC 3D, Office of Planning and themselves, that the negative impact to the1r property 
makes the Applicant's sat1sfactton ofth1s thtrd prong 1mpossible 

For the reasons set forth above, the Party m Oppositton respectfully requests that the Applicant's 
apphcat1ons be demed 



Exhibit1: Structural drawings dated 3/1/13 



03/01/2013 revised Plans Approved for replacement of Floor Joists. 
No mention of exterior walls to be retained Vs. demolished 
(RED HIGHLIGHTS) 
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Exhibit2: Permit number 81304446 
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Department of Consumer and Regulatory Affairs 
Permit Operatlone Division 

1100 4th Stleet SW 
Washington DC 20024 

Tel. (202)442 • 4589 Fax (202) 442 • 48&2 

BUILDING PERMIT 
1HIS PERMIT MUST ALWAYS !IE CONSPICUOUSLY OISPLAYED AT TMl! ADDRESS OF 

WORK UN11L WORK IS COMPLETED AND APPROVED 
Issue Date 031011%013 

PERMIT NO. 81304446 ExPiration Date 0310112014 
. - --- ~--- - ~ - -- - ---- -

Address of ProJect. Zone· Ward 
-

Squire 
l 

Suffix Lot 

4140 LOWELL ST NW 3 1&08 0820 -- -- - - --~ - ' - -- - -- - .. -

Q!~~Q!·~~ 
Altendlon to Pmnlt B1ZOIN4 • 
Upon Demo_IIUog ofeld8tlng ltnlcture -Integrity ofpropoalld structure to remaiJMI ~811~ IIJ.-jf t!!t~-~---~ 
I!IPii'fld.~ ijiii"~ 

-- - - --- - ·-- - -
"P.iRMit-~ 

- -
Permission Ia Hereby Granted To ' Owner Address· 

! _._ .... * t <-- - J 

Elodle Golrand 4540 LOWELL STREET, NW 
.{11~" ' ' 

l' aoo1a - .. - -. - - . - ,.. 
---

Permit Type. Existing Use: Proposed use. Plans 

Alteration and Repair ' Single Family Single Family 
- ~ - - - - ---- - ,. - -. -

1 
Agent Name: Agent Address Existing Dwell Proposed Dwell Nc?- of Stories Floor(s) 

1 
Kc Price 1829 California Street, Nw Un~· Units· ; lnvniVAii· 

'- 20001 1 I 1 2 12 
I 'I' 

- - - -- -- --
' Conditlorii/ AeSbtCtiOris - - -

·-- . . . - - -- . - - --- ~ . =· -- --

' 
I 

r 

I 

' 

1 I t - . - --- . --- - .. -
·' I 

• Tti1i PemvtEijjfmlfno.~atructlon Ia Staltad Wiltdft 1 Yaar or lftllalnapec:tlon Ia Overt Yair. - . . - -- -........., 
' . 

' All Canatrucllon Done According To Tha Currant BuDding Codaa And Zoning Ragulattona, II I 
AI • condition precadent to the , .. 11811C8 of lila pannlt, till ownar ....... to conform wltll an condltlona aet faith hareln, and to pelfOrm, 

tlla work eutholfzacl hlmlby In eccotdlnca whll- the lpp1011ed eppllcallon IIJicl pi- an file with tlla Dlatrtct Government and In aeconlanca 
with all applicable 1- and ragulatlona of the Dlatrtct of Columbia. The Dlstltct of Columllla .... the right to en11r upon the p!'OJI8dy lllld 
to lnapact an work authorized by thla pennlt ami to require cfulnge In -tructlon wllll:h bit to compliance I 

any may necea~~a~y enaure 
with the pannlt and with all the applicable NgUIItlona of the Dlatrlct of Columbia. Wortl authorlacl under tills Pennlt must ltllrt within 

one(t) year of the date appaatlng on tllla permit or tha penn It Ia automatically void. If -" .. atartecl, any application far peltlel refund 

~~~-
When-any 811011 wartl ..rated to IIIIa Permit could reau1t In 1M dlldllrllence of Jncl lnlnd pllnt,llla p.mlt bOlder allllllllllde Jay Ill eppUcallle 
pebd actiYIII" pravlalona of tile 'Lad HUIIId P.......,..on- Elbnln.Uon Act of 2GDI' 111111 lhe ePA 'C.ead ~-.Repair and Palnllng'nde' 
....,nltng lllad-11- lfldUda adllannceto .-....re-practleea For motelllfonnltlon. go to llttp'llddoa.de.gov, L.aad ami Haalllly Houalna. 

- - - --- ,.__....;; 

Director. 
~ ~ 

PermitCie!X 
Nicholas A. Ma,~ett '' 

' Keith Hawkins ' - - --
TO REPORT WASTE, FRAUD-OR ABUsE BY AiN oC GOVERNMENT OFFICIAL, CALL THE DC INSPECTOR GENERAL AT 1~Q0.521·1839 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL (202) 442-9557 

TO SCHEDULE INSPECTIONS PLEASE CALL {202) 442-9557. 
--- - - .. ----- . -- -- -- - - -



Exhibit 3: Porch Height- Original to New Comparison 



Porch Height: Original to New Construction 

APPLICANT'S DRAWING & 
REPRESENTATION OF ORIGINAL HEIGHT 

NOT URATE 

. .,. .; '('~--"""---·· . 

r- . 

HEIGHT OF ORIGINAL PORCH (photo 10/2010) 



Porch Height: Comparison Original to New Construction 

HEIGHT OF ORIGINAL PORCH 
SHOWN WITH 

NEW CONSTRUCTION 



Porch Style as Built: Reduced Light and Air Vs. Original or Plan 
View of Approved Plan A4 West Elevation 

ROOF STYLE FRONT ROOM: Approved plan was for a 

" Pyramid Style" design allowing more light and air. 

As built is taller "A Frame" thereby reducing light & air 

... , - ·~ ~~-- -- .----'-r"'' - ·· ·· ·---
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. . . . ' I I 
I -~ .. · ~._... .· .';( Elev. 18' 7" 
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Exhrbit4: ~mail exchange between Rohan Reid and K.C. Price 



Refd, Rohan (DC!!A) 

From: 
Sent: 
To: 
SubJect: 

Good [\cmng Mr R!.!td 

I<C Pnce [kcdpriceOgmail.com] 
Monday, June 03, 2013 7'46 PM 
Reid, Rohan (DCRA.) 
Re: 4540 Lowell Stree1, NW 

I h.mJ.. \Oil <~g.t~rn h>r tJk mg tht· tunc rn IC\ Ie\\ mg I he~ .\.R •~-:ucs wuh 1hc t.t,llllll( alJ1umt-.U'!llor 
Rl!ganlmg tht' I.L-,l t' m.nl 4ue,uomng the rem.un.; tht· eXI'iliug:.;tnJCI\ll'e the J" pill'<tgr.1ph trum <lW cnglllt!l"r 

,fc.,•.:nhc-. th~· .,t.tll" o1 I he ~' l'tmg .. rrudurc thul w.t' to remn~Jl unrl why It v.a,, ~h:J.£1}' n~edcd tu h~ temo\ t'd • .md 
u::pl.l(.eJ \-. dthhcd .111d Jcque'>tcd h'r th~ DC m'pet.ltlr w~ uhl.mt~:tl ~nmt m.unl1;tl Bl3114-«' l~l rl·mov~.. rht. 
e'\J,tmg -.ltlllllll ,,lh t.ornpwnu-,ed ~.ompnnt>nh to tn''ILL l:he- full rntc::gritJ 1,.1f the hwiding \\-\· wt·rL nol .~,1-t:£1 

nor lllhltllled lfldl .t it. poll .. houtd flc pr~pured nr nccdtu.lw m uer W onwm thl'> JX'I mil 
The ~.-o!Nntd!Oll 'L'qu~nLL' heg,lfl w11h f-chl .100 \\e .. t walls l~:Jvmg 1n1act lhl.' ext.,tlllg 'fTIIl ture lhc\l \\-<1" tu !1~..· 

mamldJOed It W.i' l..'v<.:f) llllt!'l\llon Itt liMllllam the {"(l;~ltug pumuo:. o1 v.ull noted tltlhe plan .. hw upun th~..· 
run\1\o.~l ,,, Lhe e11tenor .,!dltlg ,.md 1111LJm1 IJIII..,he..,!l wu .... ....leur(ltaltht:-...: ncm ... \\et~ not "trw.Hn<.~lh aJ~~rn,tLl 111 
'upportlhc 'lhe.ar w,!}j, !1\!t"UCJ fhe \..Hih{flllllllll ()flht! 'hc,u V...tlfo, d't -.tated b) \hC' englllCl'l \\-illlhlonl~ 

111..11111.un the llllt.IIHL'Jl.tte 'tud' .md ,,!f pl,ne \\ hll h ~Ncre ... u uctur..t.ll y compn~cd a' the plLHirc' llltht<.~te - Jlollg 
v.11h lll~ule~.tll<tte t,tlll'l' I he cultrt~ c"<.l,flllg tnt~ndt.~tlOnlu.!llJr \.\.IIh me mt.tt 1 .tnJ 'trw .. turc~lh 
-.ound/!ukompannH-.cd ,111d .tn.• .111 mrcgr..tl pall to th1., ... tr\ll:ture 
"'-g..tm th.mlo. yuu for 1,our wne m n:,\ te\1. mg. the untorc ... een l""lh:-. Lhat aro ... e 'ktlh rh1' pro1eL1 dlld do l~tt ll' kno"' 
1t }Ott -,hould hd>l' tunher que ... twn ... _ 

Thank you 

On Fn, May 31, 2013 at 12 14 PM, Retd. Rohan (DCRA) <roban.re1d®dc gov> wrote: 

Mr Pnce, 

Thanks for gettmg back to me We look forward to your response on Monday 

Regards, 

Rohan Reid 

Program Analyst I Offtre of the Zomng Admlmstrator 

1 



!202) 442 4b48 wl: l)JU.l442_ 4863 {t) I rohdn re•d@dt gov 1 www dcra dL gov 
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fnHn: KC Price [malftD.t<£t~ncetp)gma!l com) 
Sent: Friday, May 31, 2013 11:43 AM 

To: Reid, Rohan (DCRA) 
Subject: Re· 4540 Lowell Street, NW 

Good Morning Mr. Retd-

Sorry for our delay m response We will be responding to your prev1ous e-mad by end of day Monday. 

Thank you for checking in. 

KCPr1ce 

On Fn, May 31, 2013 at 11·30 AM. Re1d, Rohan (DCRA) <tuhan reh.l <e. Ol. ~o\ > wrote: 

Good mornmg Mr Prt(e 

I am follow1ng up to confirm that you recetved the ematl below that was sent on Tuesday, Ma'l 21, 2013 Please let me 
kr1ow •f you or Mr. xenophontsos can provtde answers and supportmg dowmentat1on m response to the quest1ons that 
were asked We are still m the process of makmg a determmatton regardmg 1111hether the exJ"itmg structure was razed 
and the requested 1nformat1on will be helpful1n domg so We hope to have a de(lston made by Fnday June 7, 2013 and 
look forward to h~anng from you or Mr Xenophonrsos 

Regards, 

Rohan Reid 

2 



Progron• Andl'y~t 'OffiLP ot th .. Zoo1ng Adrnrm<.trator 

GOV\'Inr1Wnt ot ttw D1~trrct ot Columb13 

llOO 4th StrrE>t '>W '>wtt> E3 ~0 : W ~~hmgtol' DC 20024 

(202!442 4648 (pi I !2021442 4863 (f) t rohan reld@dc gov I www dcra de gov 

.. • • .. • .e ~ '.. • • • u 
• • It' • ~ • 't I • • t • 

"' '~ • • I " .. J • ---
From: Reid, Rohan (DCRA) 
5ent: Tuesday, May 21, 2013 5:05 PM 
To; 'KC Price' 
Subject: RE: 4540 Lowell street, NW 

Good aftt>rnoon Mr Prt1 "'• 

Thanks for provtdmg the letter from your engmeer fhe letter seems to explam the removdl of some porttons of the 
structure that werf:' to remain Please conftrm that we have the correct understanding that there qre Q9rtwns of the 
exisfmg strycture that still remains. In parttcular, 1s there more than four feet of the ex1stmg structure that sttll 
remams"' If so c.an vou send along ptctures that show those port1ons at a Wtder v1ewpomt wrth measurements? In 

add1tton was an 1n per5on tnspert1on do'1e to confirm the comprom1sed structural elements and was a report done and 
<:.ubm1tted to OCRA pnor to obtamtng the permtt to rep!are the JOists, etc ? 

Thanks for vour cooperation and pat1ence as we work towards make a zonmg dectsron regardrng compliance 

Regard'i, 

Rohan Reid 

Program Analyst 1 OfficP of the Zontng Adm.nrstrator 

Department of Con-;umer and Regulatory Affaw; 

Government of the Dt5.tnct of Columbtcl 

1100 4th Stre~t, SW Su.tE:' E340 I W<J!>htngton, DC 200.2.4 
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Sent: Wednesday, May 15,2013 7·39 AM 

To: Retd, Rohan (DCRA) 
Subject: Re· 4540 Lowell Street, NW 

Good Mommg Mr Rohan 

Please fmd the attached letter and ptctures from our engmeer - Robert Neubauer - that explain the detenorataon 
of the existmg structure that we had to replace Please let me know lf there ts fwther tnfonnatton needed that 
we can prov1de 

Thank you, 

KCPnce 

On Frt, May 10, 2013 at 4.13 PM. KC Prtee <kt..Jptti..!'-@..~wJ~uL corn> wrote· 

Good Afternoon Mr Rohan 

Thank you very much for your response - we do greatly appreciate the t1me and effort spent m coordmatmg the 
re-reveiw of the FAR and Height concerns 

We will be provtdmg to you early next ~eek the letter from our engmeer and pictures that clearly md1cate why 
we the eJusting structural members had to be replaced 

Thank you and we will be m touch early next week, 

KCPnce 

On Fn, May 10. 2013 at 12 47 PM, Retd, Rohan (DCRA) <1\lb..ltl ~~~td<4'd~. ~~~~>wrote 

4 



The Off1ce of the lonmg Admm1strator has concluded the first stage of there exammat1on of the approved perrn1ts 
B 1003061 for a new two story add1t1on w1th unfin1shed att1c space and 81304899, to fimsh the att1c Our off1ce 
recPtv~d mncPrns that the hetght and lot ocntpancy of the structure may have been exceeded and that the ex1stmg 

structure was razed Thts stage of the rev1ew pnmanly focused on the lot occupancy, he1ght c1nd FAR, and 1t has been 
de>termmed that they dre m complianc-e w1th thP zontng regulations and does not exceed the ma1<1mum allowable hm1ts 

The second stagE' of n1e re exc1mmat10n 1NIII focus of the concern that the structure was razed and the zonmg 1mpact 1t 
may have on the con'itHI< tton You and Mr Xenophontsos mformed Mr Robert Cluff and me that the strurtural 
mtegnty of the porttons of the structurE' that were to remam werf' compromised and had to be replaced Perm1t 
B 1304446 was applied for and t~sued to cure that cond1t1on Please ronfirm what port1on of the ex1stmg strurture was 
retrltned 1f any and provtde pteturE>s Further we were tnformed that your engmeer provtded a letter re>commendtng 
replacement of the wmiJrOmlsed elemPnts of the structure and a copy of that lettPr wtll be forwarded to Mr Cluff and 
rnP A~ soon as that IPttl-'r ~~ rec E'IVE"d Wf> wtll move forward wtth the rev1ew 

Regard~ 

Rohan Reid 

Oepnrtment ot Con~umt>r ilnd Regulatory Aff;ws 

Government of thP Ol'itrtct of f"otumbtn 

1100 4th Street C,Vl/_ Sutte 1:::340 1 Wa<>htngton DC 20024 

12021442-4§48 (p) 112021 442-4863 If\, rohan retd@dc gov I www dua de gov 

:1 • j .. • ' ~ %' • ... 

It •• ,. " ....... 'l'.l 

'" • ~ ' ,.. I l t- ' 1 f, t "' 

Play oc is an ambit1ous program to renovate 32 District play spaces across the city and improve your quality of 
hfe 
Click here for more information on th1s QfB. and DGS-drlven initiative 

From: KC Price [mallto:kcdonce@gmatl.com) 
Sent: Wednesday, May 01, 2013 1:33PM 
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To:Re~,Rohan(DCRA) 
Subject: R.e: 4540 Lowell Street, NW 

Good Afternoon Rohan -

Unfortunately Mr Xenophontsos 1s ttavelmg at the moment to retrieve has daughter from her lst year of 
college. Upon b.ls return we are happy to meet wtth the Zorung Adnnrusttator wtth our stamped set m person~ 
but we cannot loan our ongmal stamped set tn case we do have further tssues on stte. I hope you can understand 
and thank you for you time in trymg to expedtte the review 

Please let me know if there 1s anythmg else I can do, 

Thank you. 

KCPnce 

On Wed, May 1. 2013 at 1 16 PM. Re1d. Rohan (DCRA) <!.!.1J.tnlnt~itk. gm> wrote: 

H1 Mr 1-'n(l"', 

lwil'> 111forn"\e•i that n~_.r ..Jffl.-., •lrl', "Ot re(Pt"eo the requt'o:teo rNord copy ,.,ttl,<;> approved pldns, Bl003061 frOIT\ tr•~ 

offo;tte tanl1t'/" In ord ... r t• P, fJ"'rhte tre: revh~ t. ')t th.- rAP as 111f' dtsr us sed 111 our rneehng would 1t be poss1bl~ to 

J,JrUVIde ·J~ With your >f'l of ~h.- dH)(Ov€d d•l'l StdnlpF 'I pldnS ;• t•f! bF SUrt" tO Sclfe)5uard the ill If y0u are abfe ti.J loan them 
to us 1 want to mc~ke ~urP thdt w€' 'ontltlLJP !:c) rln OlJ' p<l!t 111 milklllg surp thdt tht>re arf' no unnNP'>~rlfi stpp-:; tn the 
progrec;<, of thP-COil~trtH Hr111 

Rohan Reid 

Guverrm~nt ,)f the Dt'>tnct ot Cofumbto 

{10{1~42-4648 tpl f 12021 442·48&.3 tnj 1ohan retd@dc gov I www dcra de gov 
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Play DC ss an ambitious effort to provsde the Oistrsct's children and adults with exciting, lnnovatave and 
inclusive play spaces learn more about this PPR and DGS partnership to Improve playgrounds f!m 

From: KC Pnce [mallto:kcdonce@gmatl.com] 
Sent: Friday, Apnl 26, 2013 2:21 PM 
To: Reid, Rohan (DCRA) 
SUbject: 4540 Lowell Street, NW 

Good Afternoon Rohan -

Thank you for taking the tlme to meet wtth Andreas and myself to discuss 4540 Lowell Street, NW I hope that 
we were helpful m explammg the s1tu.at1on and in providing our calculations of the fwshed square feet. 

I have spoken with our engmeer and I Will forward onto you the letter w1th Ius recommendation of replacmg the 
rotten and water damaged elements 

Please let me know J.f you have further questions and hopefully tins wdl be resolved m the commg week 

Thank you agam, 

KCPnce 
912 6()...t ~951 

---
KCPrice 

KCPnce 

7 
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Exhibits: Letter from Edward L. Donohue to Martin Sullivan dated 12/13/13 



December 13, 2013 

Mr Martm Sullivan 
1990 M Street, NW 
SUite 200 
Washmgton, DC 20036 

DON()liUI S.Sil AR/'IS, PIC 

Re: 4540 Lowell Street, NW- Assessment of Ex1stmg Walls 

Mr Sullivan, 

On November 27, 2013, I spoke to Robert Neubauer regardmg h1s letters dated May 9, 2013 and 
November 14, 2013 wh1ch your client, Andreas Xenophontos, and the Applicant m Board of Zonmg 
Adjustment (the "Board'1 Case No. 18659 has submitted as proof that the condition of the ex1stmg 
walls necessitated the1r removal Mr Neubauer mformed me that your client had Instructed h1m not to 
speak with me and to d1rect any quest1ons to you Th1s letter addresses the questions I had hoped to 
have Mr Neubauer answer G1ven the January 8, 2013 deadhne for the exchange of the parties Findmgs 
of Fact & Conclusions of Law and supporting documents, I would ask that the mformat1on here1n 
requested be prov1ded before that t1me 

F1rst, the May 9, 2013 letter fa1ls to ment1on the dates on wh1ch Mr Neubauer v1s1ted the s1te for the 
express purpose of assess1ng the structural mtegnty of the extenor walls Any on-site phys1cal 
mspect1on of the extenor walls that were purported to remam and d1scovery of structural problems 
such as rotten conditions would have necessanly had to occur between February 12, 2013 when the 
west extenor wall sttll remamed 1ntact and February 19, 2013 when 1t had been demohshed. At the 
November 19, 2013 heanng before the Board, Mr Xenophontos testified that a representative from the 
Neubauer firm came to the s1te "on several occas1ons " Transcnpt - Page 121, L1nes 2-3, 8-g, 15-18. 
Cha1rman Jordan retterated the quest1on when he stated, "He d1dn't JUst look at the p1ctures, he 
actually came out " Mr. Xenophontos answered "yes " Transcnpt - Page 124, Lmes 19-21 Please 
prov1de the dates and findmgs of these v1s1ts 

Second, the May 9, 2013 letter references the photographs that were provtded by Mr Xenophontos to 
Mr Neubauer and upon wh1ch he made h1s assessment of the condition of the ex1stmg walls Attached 
are the two (2) Power Pomt slides presented at the November 19th heanng that show (1) "East Waii­
Exlstmg Cond1t1on" and (2) Ex1stmg Rafter/ Roof Cond1t1on." Applicant's Power Po1nt Presentation, 
Shdes 23 & 24. Are these the photographs that were provtded to Mr Neubauer for the preparation of 
the May 9, 2013 letter' Please prov1de any additional photographs, notes taken dunng the s1te v~stt by 
the Neaubauer representatiVe or any other documentation upon wh1ch the assessment 1n the May g, 
2013 (and November 14) letter was based 

Smcerely, 

Lc'do~ 
Edward L Donohue 

117 Oronoco Street 
Alexandna, V1rgmia 22314 

703 549·1123 



Exhibit6a: Applicant's slide 23 



East Wall - existing condition 



Exhibit6b: Photograph provided to Matt LeG rant 





Exhibit7a: Sill plate photograph taken by Inspector Robert Cluff 



jSOURCE: 6/26/13 DCRA- NOTICE OF INFRACTION, PAGE 23 

Robert Cluff Badge*2009 



Exhibit 7b: Sill plate photograph taken by Party in Opposition 





ExhibitS: Inspection Report by Robert Cluff dated 6/26/13 



. 
:: : I I I :: :: I I I :: .: :: 

:: :. I I I :: :: I I I :: :· :: 

:: I I I I :: I I :: :: I I :: 

Department of Consumer and Regulatory Affairs 
Inspection and Compliance Administration 

1100 4" St SW, Washington, DC 20024 

DEPARTMENT OF CONSUMER lc REGULATORY AFFAIRS Inspection Report 

4540 Lowell St. NW 
Owner/Contractor- Andreas Xenophontos 

Andreas Xenophontos 

Robert Cluff Badge #2009 

6/26/13 1:10 p.m. 

CIC1301670 

18JIIegaJ Const 
- - - - - --- - . 

' 
Aa aalgned, I proeeeded to the above addrea to poet a SWO per Rohan Reid, with DCRA's Zoning 
Depertment, as requested. The SWO posting was Initiated, becau.e the owner, Mr. Xenophontos had 
EXCEEDED THE SCOPE OF THE BUILDING PERMIT (81003061) BY RAZING. 

To begin with, Mr. XenophOntoa believes that his current permits allows him to remove whatever 
portions of the former residential structure at hla leisure, tt he deems the existing wood framing Ia 
either deteriorated, and/or damaged, which Is not the caae. 

Mr. Xenophontoa has an approved permit Met d...wlng that shows a renovation of a former 
I'Midentlal structure, but leaving a amaH coventd porch structure in the front that wu the former 
enlnmce and some additional walla throughout. Mr. Xenophontoa decided thaiiMYing thla area would 
obviously not fit In to his design, so he decided to completely remove the small covered porch 
atructure and completely rebuild It wtth new wood framing, which he knew waan't allowed, because I 
had spoken wtth him on at least two (2) cfrfferent occasions addressing this luue. 

I've been to the above address on at least four (4) different occuiona to add,... a multitude of 
complaints that have been generated by the neighbors. Most have been u~founded, but at my Initial 
encowtter with Ur. Xenophontoa, I did have him revfee his then current approved drawings for 
removing and replacing some floor joists that were shown as "EXISTING." Mr. Xenophontoa did 
comply, and had his then current drawtnga revised and received a new Building Permit {81304448). 
No permits were obtained for removing the front porch or other walls that were to remain. Also at thla 
t ime, I obeerved that the front covered porch structure was atlll in place, and looking at hla current 
approved drawings, thla structure was to be Incorporated In with hie new construction, and we 
dlacuaaed this extensively at that time. On my next visit, I believe It was for a hefght concern, I still 
obaerved the front covered porch structure wu still In place. But, on my third visit I noticed that he 
had completely removed and reconstructed the former porch structure, which I brought to hla 
attention, and also the additional walla that were shown to remain on building plana (81003061). He 
explained, like I've noted In my second ~graph, that the structure was unsound, and It w• only a 
couple of posts, eo It's no big deal. I told him that DCAA Zoning Ia going to have an issue with thla, 
but he just brushed It off. I told him that I would get back with him after I spoke with DCRA Zoning, to 
... If they were going to have an l•ue with what he did. 

At some lnt after I arrived back at the office I a ke with Rohan Reid with 



Informed him what hlld occWTed. Rohan basically told me that what Mr. Xenophontoa had clone wa 
against the Zoning regullltlons and we need to address tt. At some point after Rohan and 18p0k8, 
RohM Mt up a meeting with Mr. Xenophontoa to lldd,... the r.rnov.t and reconstruction of the 
covered porch area along with the additional willa that were removed. Also, there were oCher Zoning 
concema that Rohan dlscuaed thllt .temmed from the neighbor's complaints about the construction. 
The meeting, which I don't remember • whit date this occwred, waa to convene at the DCRA Zoning 
conference room. a..acany, Rohan Informed Mr. Xenophontoe that he wu poulbly In violation, .nd 
he might have to go 8ZA for review, have hla drwwlnga revised, and obtain a new permit, If IPPI'OVal 
wa granted. Mr. Xenophontos wa a Htlle ehocked, but did admit to the removal and reconetruction 
of the covered porch structure and other walla that were to remain, but atlllln81at8d thllt he wu 
altow.d to do thla, and It wasn't • big deel. I believe thla meeting ftnlahed up by Rohan waa going to 
speak with Matt LeG rant, DCRA Zoning Admlnlatntor, and get his take on this laue. I don't Ned 
what eXIICtly Rohan had requeeted Mr. Xenophontos to do from this point. 

Juat to mab thla clear, although I could have post«~ a SWO In the put for exceeding the 8Cope of 
hla building permit, I didn't, becauee Mr. Xenaphontoa cld comply with my •rtler requ•llt to revlee 
hia drawlnge, aa I've atat8d In pat"'lgraph four (4). Further, Mr. Xenophontoa rww tMt he deWited fnJm 
hl8 approv.d dnlwtng~~, by removing the CCMnd porch atruc:ture and addltloMI wala thllt w.nt to 
remain, becauee we had .. IUd lbout It on two (2) dfrtentd occasiOM, and lapeciflcally told him that 
he nuded to v-t aiWVI81on, which he aald he would take care of, but he IMiated 811 that he didn't 
need to. 

On the date of thlalnapectlon report I wu taaked to po8t a SWO, per Rohan'a reque& I went to the 
site, and Mr. X.nophontoa wu there. I Informed hkn why I w• there, which he couldn't b1lew, ao he 
w.-cl to go back through the whole .cenarlo again, about why he removed the.covwed porch 
atructure. Aa we walked through thla acenarto again, he atllllnalat that hia drawlnp, and permits 
allowed him to remove the cov.-.cl porch atructure, becauM now he lnslat he only remowd two (2) 
wood columna. I told him that we have looked at thla In the pat, and you know that you nNI'IOVM 
more than w11at wu ellowed, but he atilt doesn't ... tt that way. 

I underatMd that Mr. Xenophontoe hila atated that he doesn't think he' a In vlollltlon since I didn't 
mention to him that he wu, but thlala totally falee. rve noted aeveral tlmea about the U... we've 
spoken of the removal and reconatructlon of the covered porch atructunt and llddltloMI willa thllt 
were to ...naln, and Rohan and I apoke of thla at the meeting we held, ao he can't go theret 

At any rate, I po8t8d the SWO on the front door giMa, end told Mr. Xenophontoa that weryone woWd 
have to leave the alte. He aaked If I could come the next day .,d post the SWO, but I told him no, 
thad' a not approprl81e; I waa ._.. now aal wu tukad to do. Further, I told him that If he Wanted to try 
end apeak with Rohan Reid, end/or my current aupervlaor, Ferdinand Gamboa, he could. He told me 
that he w• going down to OCRA a soon aa I waa done. I told him good luck, and I would probably 
... hlmaoon. 

NOI to follow. 

Designated this property as Blighted? 0 YES 181 NO 

This inspection summary report was prepared in the regular course of business of DCRA and is 
maintained in the files of the Inspections and COmpliance Administration. It accurately reflects the 
condition of the property on the date written above. The undersigned declares under penalty of 
perjury that the forgoing i · true to the best of my knowledge, information, and belief. 

Inspector Signatu • _,.~...-..-..-,:;--r-~--­

Date: 6 26 13 

Badge#: 2009 

PAGE 1 2 OF .2. 



Exhibit g: Timeline 



4540 LOWEll ST. ON-SITE INSPECTION RECORD 
TIMEUNE OF EVENTS - ILLEGAL COI\ISTR. IIIISPECTIOIIIS, DEVIATION FROM PLAIII AND DCRA ORDER & NOTICES 

R. CMf ll.I.EGAl ACTION/EVENT 
INSP. TIME-liM DATE 

(alllllllii.Jijml! Feb. 12 to Feb. 

BEGIN NEW 
CONSTRUCTION 

1 

NEWBUILOG. 
ISSUED 

81304446 

2 

3 

18, 2013 (7 days) 

Feb. 19 to Apr. 
03, 2013 

February 27, 
2013 

March 1, 2013 

March 12, 2013 

March 14, 2013 

..... 2013 
(lCX* IN I DAY) 

4 April24,2013 

April 26, 2013 

June 26, 2013 
INSPECTION 

5 REPORT 

July 17, 2013 
T. MEEDNGil 

July 18, 2013 

6 

swo lllolat!oa 

ACTION/ EVENT DESCRIPTIOIII 

MAIN JtOlRMJ-BEGIN DEMOUTION PERIOO (7 DA'tS), REMOVE lOOK ALL WALtS OF MAIN HOUR, NO 
REPORTING OF PLAN DEVIATION ORSTRUCf\JRAL OEFIOENCYTO ZONING ADMINISTRATOR 

COMMENCEMENT OF NEW CONSTRUCTION (FRAMING) FOR MAIN HOUSE ONLY, 42 DAYS TO FRONT PORCH 
DEMOLITION 

R. Cluff Illegal Construction Inspector, Visit 111ldentified demolition work beyond scope of permits, AppliCant 
Instructed by Cluff to revise drawings and permits to reflect fuH extent of demolition new construction. 

As Instructed by R. Cluff, Appllcant submits revised drawings (5.1, 52 & 01) alfd permit application to OCRA 
which reflect structural deficiency of 6QOR JOISTS IONLYI. To avoid early raze determination by DCRA, no 
revision to plan for demolition of !!tldor walls. 

R. Cluff Illegal Construction Inspector, Vl.slt #2 To confirm if necessary permits obtained, per lnspe<:tlon 
Report, R. Cluff provided a warning that portions of the exterior walls & front porch must be reta lned 

R. Cluff Illegal Construction Inspector, VIsit #3 no current problems Identified, however, per Inspection 
Report, R. Cluff provided a warning that portions of the exterior walls & front porch must be retained 

f!tOIO' pcJICH 10QII!f!M!$1P 18:08 AM), DEMOUSH lc BEGIN NEW CONSTRUCT'!ON. ~NG 
COMPLETE BY APft!L 8l013 

R. Ouff Illegal Construction Inspector, VIsit 114 at the request of Zoning for purpose of taking photos of 
demolition and construction activity in preparation for Rohan Reid's meetlng with Owner. R. Cluff, observes 
the front porch demolition and reconstruction and advises Owner of concerns regarding extent of 
demolition of both front porch & walls. 

Applicant's meeting with Rohan Reid, DCRA Zoning Administration & R Ouff, illegal Construction. K. C. Price, 
Owner Agent. OCRA's meeting has two topics: 1) Review compliance With FAR, lot Occupancy, etc. ... and 2) 

Review extent of demoli tion Raze issue. R Reid identifies and communicates problem with Applicant's 
construction exceeding scope of Permit(s) based on extent of demolition. DCRA requests Owner to provide 
additional and supporting Information (Engineer's Report, evidence of walls retained, etc.) necessary for its 
raze determination. 

R. Cluff Illegal Construction Inspector, Site visit to post SWO, take additional photos (10) and 

prepare INSPECTION REPORT (see EXhibit 7 attached) 

Applicant (Xenophontos, M Sullivan, I<C Price) submit plans for consideration by Zoning Admin. and 
Inspections/Compliance. Per Mat LeGrant and Rohan Reid- Plans do not reflect full extent of demolition of 
exterior walls, Engineer's Report of structural deftclency deemed Inadequate to support Applicant's claims. 
Recommend proceeding to AOH/See lA 8/1,h 3 1etter of re-determination 

Applicant flies appeal to OAH regarding revocation of building permits, currently waltlng BZA decision. 

R. Cluff IUegal Construction Inspector, Visit #6 for ongo1111illegal construction Including Drywall, HVAC and 
Insulation not permitted under terms of SWO. Workers (insulation) lnstn,Jcted to leave. 



Exhibit1o: Inspection Report by Robert Cluff dated 8/8/13 



• IOtA ·-__, ·-.... ·­· ~,........, ·­·--·-·­·--·-·-- .. ~- . 



Exhibitu: Landscaping Estimate 



Laadscapiag & stoae wo .. lcs 
21100 Goshen rd Gaithersburg Md. 20882 
Office: 301-740-3136 cell: 240-286-9666 

Emall: perezlandscapingandstoneworks@gmail.com 
www.perezlandscapingandstoneworks.com 

January 21,2014 

Peter and Sally Baker 
4546 Lowell St. NW 
Washington, DC 20016 

Prepare the bed of soil for the new trees with good topsoil, 20% organic manures, 
and leaf compost. Transplant all shrubs and trees that are in the hedge area. 
$1,200.00 

Raise the grade to create bermlswale effect for positive drainage. Resod disturbed 
area. 
$880.00 

4- Cryptomaria japonica 18' ht $ 16,200.00 

6- Thuja 'Green Giant' 18" ht $ 11,200.00 

Total $ 29,480.00 

After we finish, Perez Landscaping and Stoneworks will guarantee the planting for 
up to one year or with a onetime replacement. 

Payments will be made as\' follows: 
50% deposit 
20% dwing the middle stage of the project 
30o/o upon completion of the project 

Client signature: 



Exhibit12: Letter from Matt LeG rant dated 1o/1o/13 



GOVERNMENT OF THE DISTRICI OF COLUMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAJRS 

Oft'ICE OF THE ZONING ADMINISTRATOR 

October 10,2013 

Marlin P. Sullivan 
Sullivan & Barros, LLP 
1990 M Street, NW 
Suite200 
Wasbmston, DC 20036 

t * '* --
Re: 4540 Lowell Street, N. W .. Square 1608. Lot 68 

Dear Mr. Sullivan: 

• 

I am writing as a follow-up to the meeting of October 9, 2013, between you and your 
client Andreas Xenophontos, the owner of 4540 Lowell Street, Iatinder Khokar, DCRA Deputy 
Chief Building Official, and Melinda Bolling, DCRA General Counsel In that meeting. Mr 
Xenophontos requested that he be permitted to "'wea1herize" a portion (the "Front Roomj ofhis 
house at 4S40 Lowell (the "House"). 

The Front Room is currently subject to a Stop Worlt Order as a result of certain zoning 
setback violations. You bave applied for BZA special exception and variance relietfrom these 
setback requirements, and a heanng for that request is scheduled for November 19, 2013 [f tbat 
rehef is granted, the Stgp WOitc Order would be lifted and all permitted constrUction could 
continue on the Front Room, assuming compliance with all Other zoning and bUilding cOde 
regulations. 

Mr. Xenophontos noted that the weatherization of the Front Room is critical for 
protecting the House from water and weather damage and mold growth, not only in the area of 
the Front Room, but also in adjacent areas of the House Such requested weatherizaD.on would 
mclude the installation of S1dmg. gutters (including soffit and fascta), and dowospouts. You bave 
provided documentation in support of this request, including a letter &om Mr Xenophontos's 
structural engineer recommending such weatherization, photos of existtng damage and areas of 
potential further damage, and e-mails and letters representing tbat certain wammties related to 

exposed building materials on the exterior walls of the Front Room may be voided if not covered 
by October 25, 2013. 

Based on these f~ I have agreed to hft tile Front Room Stop Work Order and allow 
further construotion for the very limited purpose of mstalling siding, gutters (includmg soffit and 
fascia), and downspouts in order to protect the Front Room and adjacent areas of the House from 

1100 411 street, SW 3"' flOor Washington. D.C. 20024 
Phone~ (202) 442-4576-Fax: (202) 442-4871 



Martm Sullivan 
October 10, 2013 

water aDd weather damage aDd to protect Mr. Xenophontos'sexistiag warranties on certain 
bwlding products, including the cUJTently exposed ZipwallC boards. 

You have told me that Mr. Xenophontos fully undemands that he is proceeding at his 
own risk in taking these weatheriza1ion actions, knowing that the Front Room may be subject to 

removal depending on the olUCOme of the BZA case and any other procadings related to the 
approval of the Front Room. 

Please feel free to contact me if you have any questions. 

sincaety, _'""'_r)';_w._-_,:i;(J::..;...~_,_ ...... _~_-7__,.._/;~J'Vq_'+---.., __ 

Matthew Le Grant 
Zoning Administrator 

Enclosures 

File· Letter to Sulbwn re 4540 Lowell St NW 10-10-13 



Exhibit :1.3: Photographs depicting change in sunlight and light and air as a result of Applicant's 
removal of open-air porch and construction of powder room 



















jDATE 04/11/2013, 7:08 AMj 









.... 



Exhibit14: Sun Study 



---, 
SUMMER SOLSTICE 7:30AM SUMMER SOL.ST1CE 

7:30AM 

:=J ---, 
EQUINOX 8:30AM EQUINOX 12:00f'M EQUINOX 4:00PM 

LOWELL STREET NW I SHADOW STUDIES 



PERSPECTIVE WITH 
FRONT ROOM 

PERSPECTIVE WITHOUT 
FRONT ROOM 

MAACH21 6:1 5AM AUGUST21 

MAACH 21 6:15AM AUGUST 21 

LOWELL STREET NW I SHADOW STUDIES 

7:00AM 

7:00AM 
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