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D.C. Board ofZonmg Adjustment 
441 4th Street, NW Room 200 South 
Washmgton, D C 20001 

Cc: Martm Sulhvan 
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Re: Fmd1ng of Fact and Conclusions of Law- Case No 18659 
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At the November 19, 2014 D C Board of Zomng Adjustment heanng, both part1es were mstructed to 
submit and exchange their proposed F1ndmgs of Fact and Conclusions of Law by January 8, 2014 w1th 
responses due to the Board by January 22, 2014 Attached hereto 1s the Fmd1ngs of Fact and 
Conclusions of Law submitted by the Party m Oppos1t1on, Peter and Sally Baker A copy of thiS 
subm1ss1on has also been ema1led to counsel for the Apphcant m th1s case, Martin Sullivan 

~7~:0_. _____ _ 
Edward L Donohue 
Counsel for Peter and Sally Baker- Party m Oppos1t1on 

117 Oronoco Street 
Alexandna, V1rg1ma 22314 
703 5491123 
edonohue@donohuesteams.com 

Attached: Fmdmgs of Fact and Conclusions of Law- Party m Oppos1t1on 
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District of Columbia Board of Zoning Adjustment Application No. 18659 
Findings of Fact and Conclusions of Law 

Party in Opposition 

Findings of Fact 

1.. The Apphcant removed the north, east and west extenor walls durmg the week of February 11, 

2013 The Applicant alleges that the port1ons of the extenor walls removed were rotten, but has 
offered no rehable proof of such condrt:1ons other than photographs that do not dep1ct what 
they cla1m. The applicant also knowmgly fa1led to notify DCRA's zomng staff' of the change m 
construction plan and dev1at1on from the approved plans that would necessanly change the 
classification of the proJect from an add1t1on to a raze and w1th 1t the parameters of what was 
allowed 

2. The open-a1r porch was completely torn down and replaced w1th the powder room on ApniB, 
2013 Contrary to the Applicant's test1mony (Transcnpt at 2.00, lmes 2.5-17) that the new roof 
hne IS lower by one foot (1'), the new powder room [based on photographic evtdence submitted 
by the Party 1n Oppositton at the November 19th BZA heanng ts approxtmately two feet (2') 
h1gher than the demolished open-a1r porch and approximately 1 75 stones htgh relat1ve to the 
mam part of the new house 

3 At no potnt d1d the Applicant not1fy DCRA of the cond1t1on of the extenor walls requmng thetr 
removal nor d1d he prov1de any contemporaneous thtrd-party support to document the 
cond1t1on of the extenor walls makmg removal necessary As an arch1tect and construction 
manager wrt:h stgmficant expenence m the D1stnct, the Apphcant is well-aware of the protocol 
for the subm1ss1on of plans to DCRA 

4· The only submission to DCRA and approved by them on March~t, 2013 were structural <traw1ngs 
dep1ctmg the replacement of ex1stmg floor and ce1hng JOISts (attached as Exh1b1t 1)- nothmg 1n 
th1s submtss1on md1cated any change to the extenor walls The March 1, 2013 submission was 
Utilized to secure Permrt: Number B1304446 whtch was exclUSIVely for the replacement of the 
JOISts and does not mclude any reference to the removal of any portions of the extenor walls 
purported to be retamed by the plans on file w1th DCRA The permtt 1tself (attached as Exh1b1t 
2) contams language that requtres the Apphcant to perform the work thereby perm1tted m 
accordance w1th the plans on file w1th DCRA No plans were ever f1led wtth DCRA 1nd1catmg 
problems w1th any port1ons of the extenor walls or show1ng the1r removal By remov1ng the 
north, east and west walls, the Applicant exceeded the scope of the perm1ts he had obta1ned. 

5· The May and November 2013 letters from Robert Neubauer were procured by the Apphcant 
after both the removal of the extenor walls and the demoht1on and rebuddmg of the open-atr 
porch 1n response to DCRA's mqumes concernmg the leg1t1macy of the reasons for the 
complete removal of ex1stmg walls 

6 The May g, 2013 letter from Robert Neubauer concerns "sect1ons of first floor front wall and the 
eXJstmg rafters over the front mudroom/entry" and 1s based on "a number of photographs 
showmg the ongmal construct1on [that] 1nd1c:ate a considerable amount of moisture-related 
1ssues. The letter does not reference a s1te v1srt: at all or date thereof Phrasmg 1n the letter such 
as "the photographs revealed" o(''gaug1ng from the photographs" underscores the ~ct that 
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Mr Neubauer's assessment was based upon photographs alone The Applicant testJf1ed at the 
November 19th BZA heanng that Mr Neubauer d1d phys1cally mspect the prem1ses, but the 
Applicant was unable to prov1de a date that th1s mspect1on took place. It IS clear that no site 
v1sit occurred pnor to the demoht1on of the walls or (1) 1t would be ment1oned m the letter as 
the bas1s for Mr Neubauer's assessment (rather than photographs) and (2) the Applicant would 
be able to prov1de the date on wh1ch the phys1cal inspection occurred In fact, Mr Neubauer's 
letter could only be based upon photographs as, by the t1me the letter was drafted, the ongmal 
walls had been removed It must be noted that the May g, 2013 letter from Robert Neubauer 
d1d not include "and west ex1stmg walls." These words were added by the November 14, 2013 
letter after It was brought to the attent1on of the Applicant by the Party in Oppos1t1on Fmally, 
Mr Neubauer's May g, 2013 letter concludes only that "re-us1ng the ongmal structure seems 
incompatible with what was shown on the structural drawings " At no pomt does he state that 
the 26'8"west wall must be removed m 1ts enttrety. 

7 The Party m Oppos1t1on, Peter and Sally Baker, met w1th the Zomng Admimstrator, Matt 
LeGrant, on December 26, 2013 to rev1ew h1s pos1t1on and determme If the Applicant had 
subm1tted any add1t1onal fihngs to JUstify the razmg of the ongmal structure At that meetmg, 
wh1ch also mcluded Rohan Re1d, Program Analyst m the Office of the Zonmg Adm1mstrator, the 
Bakers were prov1ded w1th a copy of an email exchange that further evmces the fact that no 
physical inspection was ever performed by Mr Neubauer or any member of h1s team 

The ema1l cham (attached as Exh1b1t 3) began on Apnl 26, 2013 when the architect, K C Pnce, 
prom1sed to forward the letter from Mr. Neubauer concermng the rotten and water damaged 
areas of the ongmal structure to Mr. Re1d On May 1, 2013, Mr. Re1d requested that Mr Pnce 
loan DCRA the approved plans for Perm1t No. Bl.o0306l. for the1r rev1ew and Mr. Pnce 
responded that he could not accommodate the request due to the Applicant be1ng out of town. 
On May 15, 2013, Mr: Pnce sent the May g, 2013letterfrom Mr. Neubauer to Mr- Re1d. 

The most cruc1al exchange occurred on May 21, 2013 when Mr. Re1d explamed to Mr. Pnce that 
the Neubauer Jetter only explams the removal of some port1ons of the ongmal structure and 
noted the followmg outstanding quest1ons 

What specrfic portions of the ongmal structure rema1n? 
Are the port1ons of the ongmal structure that remam four feet (4') or more 1n height as 
reqUired? 
Can Mr Pnce prov1de p1ctures that document the retent1on of more than four feet (4') m 
ongmal structure w1th measurements? 
Was an m-person mspect1on done7 

D1d Mr. Neubauer draft a report as a part of the m-person mspect1on and was that report 
submitted to DCRA for rev1ew pnor to the Applicant's obtammg the perm1t for replacmg the 
JOists? 

When Mr Pnce fa1led to respond, Mr Re1d re1terated the above-hsted quest1ons 1n an ema1l 
dated May 31, 201.3 and noted that he must receive a response by June 7, 2013. On June 3, 2013 
Mr Pnce wrote to Mr_ Re1d and m an attempt to respond to all of h1s quest1ons merely 
referenced the May g, 20l.3 Neubauer letter. He fa1led to provide any of the 1nformat1on that 
Mr. Re1d had requested mcluding the date of them-person mspect1on, the specrfic port1ons of 
the ong1nal structure ~at were kept, p1ctures and measurements documenting that the 
port1ons retamed were four feet (4') or more as requ1red. Moreover, Mr. Price-admttted that no 
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report had been generated (how could 1t tf no m-person mspec;tton was performed?) Mr Pnce 
tdenttfied the foundatton and cellar walls as the portton of the ongmal structure that was 
retamed, yet offered no ptctures or measurements to show that these porttons were the 
reqursrte four feet (4') as Mr Retd had requested 

It should be noted that the questions posed by Mr Rerd should have been answered by Mr. 
Neubauer who drafted the May g, 2013 letter that the Apphcant proffers as Justrficatlon for the 
removal ofthe ongmal walls It 1s clear that no phystcalrnspectron was performed as alleged by 
the Applicant The Applicant misrepresented thts fact to the Board at the November 19, 2013 

heanng and to date has provtded n() ev1dence to substantiate h1s cla1m. Moreover, m addttion 
to fathng to notify DCRA of the change m project classtftcatlon to a raze, the Apphcant has 
fat led to prov1de DCRA wtth any of the supporting documents that they have requested 

8. When contacted by counsel for the Party m Oppos1t1on, Mr Neubauer stated that he had been 
mstructed by the Apphcant not to speak wtth them but rather to have all questtons related to 
the May 9, 203,3 and November 14, 2013 letters and the subject property dtrected to Mr. 
Sulhvan, counsel for the Apphcant. Accordmgly, counsel for the Party 1n Oppos1t1on has 
submitted a letter (attached as Exh1b1t 4) to Mr Sulhvan with questtons concemmg the dates on 
whtch the s1te VISits occurred and the photographs upon wh1ch the letter was based Counsel for 
the Apphcant has 1ndtcated that he wrll not prov1de us w1th the mformatton requested, but w1ll 
follow the dtrecttves of the Chatr At the November 19, 2013 heanng, Cha1r Jordan d1d 
speCifically ask that the Apphcant provtde add1t1onal mformat1on concermng the phys1cal 
mspect1on of the property when he stated, "[o]ne, I would hke to have the complete 
engmeermg report, statement of act1on and analysts that was performed by your structural 
engmeer I need to know what they cons1dered and what they dtd not cons1der and what 
actions they actually took, whether or not they came out or dtdn't come out So I need the 
statement of act1ons and act1v1t1es "- Transcript at :197-198. At ne1ther of the two (2) ANC 
meetmgs at whiCh Apphcatton No 18659 w~s 'ons1dered (October 2, 2013 and November 6, 

2013) nor the BZA heanng was the Apphcant able to provtde a date of the on-stte mspect1on of 
the extenor walls, but the Party rn Opposition wtll awa1t the exchange of submtsstons to see tf 
the Apphcant complies w1th the Chatr's request for th1s cruc1al mformatton 

9 In an effort to substantiate hts cla1m that the extenor walls were structurally defictent and 
requ1red removal, the Apphcant has provtded photographs of the ex1sting cond1t1ons of some 
walls -to Mr. Neubauer for the preparation of h1s May 9, 2013 letter and to the Board at the 
Novemben.g, 2013 heanng The problem w1th the photographs IS twofold. 

F1rst, without an on-site, phys1cal mspect1on, they cannot prov1de an adequate basts for the 
raze (and, to date, no date of any on-s1te mspect1on has been offered by the Apphcant.) 

Second, the Applicant has misrepresented to the Board what the photographs dep1ct The 
photographs that the Applicant has provtded to the Board and that are 1ncluded m the Power 
Pomt presentation on shde 23 are labeled "East Wall - ex1stmg cond1t1on " Th1s clearly 1s, 
mdeed, the East Wall or some locataon other than the West Wall as the West Wall is 
d1stmgU1shable in that It 1s free standmg over the basement foundation, whereas the wall 
shown m the photo stands on a concrete slab In add1t1on, the left- hand photo appeanng on 
shde 23 ts altered in terms of 1ts size from what the Apph~ant pr~sented to Matt LeGrant, the 
Zoning Adrtunistrator Rev1ew of the photograph provrded to Matt LeGrant further confirms 
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the concrete slab foundation, as well as the ex1stence of a small wmdow the s1ze of wh1ch does 
not exist on the West Wall (See Exh1b1t 5) Desp1te all of thrs, the Applicant stated at the 
November 19, 2013 heanng that the labehng was s1mply a typographical error and that the 
photograph 1n slide 23 actually showed the West Wall. Transcnpt at 127, lmes 20-21. The bottom 
hne is that the Applicant mrsrepresented to the Board that the photograph was of the West 
Wall rn order to JUstrfy 1ts removal when, in fact, the photograph 1s not what he cla1ms. 

Furthermore, at the November 19th hearing, when asked by Mr Donohue what structural 
cons1derat1ons forced the razrng of the West Wall, Mr Pnce' s response was "The bottom plate 
was rotten so you could not attach any screws So the construction of the sheer wall forced th1s 
to be taken down It was nc;>t structurally sound rn order to mamtam the structural rntegnty of 
what was desrgned by the structural engrneer to make thrs wall a strong enough wall to 
support. " Transcnpt at 3.27, lmes 1-8. 

We know based on photographs taken by the Party m Opposition in February and taken by 
Inspector Cluff on June 26, 2013 that the bottom s1ll plate of the West Wall was m good shape 
and, rn fact, retained and used as the foundation for new construction (see attached photos in 
Exhibit 6). Mr. Neubauer also refers to the s1ll plate in the May 9th letter when referencing the 
North or Front Wall. Th1s rs yet another example of the Applicant's attempt to prov1de 
JUstification for the removal of a wall where no JUStification ex1sts. 

10 In yet another matenal mrsrepresentatlon the Board, the Applicant stated at the November 19, 
2013 hearing that the total amount of wall removed that was ongmally planned to be retamed 
was "no more than 15 feet " Transcnpt at 125, lmes 20-21 The Party m Oppos1t1on had a 
professronally-hcensed archrtect, Ms Susan W Ross, AlA (hcense number# 21815881), revrew 
the plans and she determrned that the followrng portrons of extenor wall planned to be retarned 
(as shown m the approved-~plans) b.ad actually been removed· 51 feet on the first floor, 59 feet 
on the- second floor and _6 feet on the th1rd floor. She also noted that the standard for 
measunng the amount of wall to be removed 1s, indeed, linear feet per floor Furthermore, the 
port1ons of wall that contam wmdows are not excluded from the length of wall removed. The 
bottom hne 1s that the Applicant grossly understates the amount of wall that was removed that 
was supposed to remarn pursuant to the approved plans on file w1th DCRA 

11. The structural engrneerwhose seal and Signature appears on every drawrng and plan subm1tted 
by the Applicant to DCRA 1s Frank H Chow, hcense number 8249 The Applicant prov1des no 
explanatron why Mr Chow, an rntegral party rn the design of the new house, would not have 
provrded any letter attestmg to the condrtron of the exrsting extenor walls requrnng therr 
removal It seems only log1cal that the proJect's mam structural engrneer would have drafted 
any such letter when he would be the one most famrhar wrth the condrt1on and details of the 
ex1strng structure. Instead a drfferent structural engrneer was subsequently brought rn to 
address the rssue whrch he drd vra a letter dated after the removal of the walls and wrthout any 
report or reference to an on-s1te rnspectron. Mr Neubauer's rnvolvement can only be 
rnterpreted as an attempt by the Apphcant to JUstify actrons he undertook without erther 
notrficat1on of/ authonzatron by DCRA or suffietent cause as substantrated by a letter from a 
structural eng1neer who had seen the cond1t1ons of the extenor walls frrst-hand prior to the1r 
removal The only reason why Mr Chow would not have been asked to draft the letters 
concernrng the conditions of the extenor walls 1s that he could not, based on physrcal 
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mspect1on, state thatthey needed to be removed. Therefore, the Applicant sought such a letter 
from Mr Neubauer on the bas1s of photographs alone 

Agam, as an architect and construction manager fam1har w1th the practices and procedures 
w1thm D C , the Applicant clearly understood h1s act1ons were 1n v1olat1on Moreover, as 
documented m Inspector Clufrs report (see below), the Applicant was warned on several 
occas1ons that DCRA would have a problem w1th the removal of the exterior walls shown to 
rema1n on the approved plans on file there (B1003061). The Applicant repeatedly 1gnored 
DCRA's requ1red procedures as well as warnmgs and mstructtons by staff 

12 The Applicant's testimony and presentation to the Board centers upon the several mspect1ons 
that were performed by DCRA mspectors and that, and no t1me, d1d they ever find anythmg to 
be m v1olat1on of the permits obtamed and plans approved Th1s representation IS patently 
false On June 26, 2013 at 1.10 p.m. Inspector Robert Cluff v1s1ted the s1te and prepared a report 
(attached 1n tts full form as Exh1b1t 7), the relevant sect1ons of wh1ch are prov1ded below 

- "I understand that Mr Xenophontos has stated that he doesn't 
think he's 1n v1olatton smce I d1dn't mentton to h1m that he was, 
but th1s 1s totally false I've noted several t1mes about the t1mes 
we've spoken of the removal and reconstruction of the covered 
porch structure and addrttonal walls that were to remam, and 
Rohan and I spoke of thts at the meet1ng we held, so he can't go 
there'" 

- "Mr Xenophontos had EXCEEDED THE SCOPE OF THE 
BUILDING PERMIT (B1003061) BY RAZING " 

- "To begm w1th, Mr. Xenophontos beheves that h1s current 
permits allow htm to remove whatever port1ons of the former 
res1dent1~l structure at_ hts le1sure, If he deems the ex1stmg 
wood fram1ng IS etther detenorated, and/or damaged, wh1ch 1s 
not the case u 

- "Mr Xenophontos has an approved permtt and drawmg that 
shows renovatton of a former res1denttal structure, but leavmg 
a small covered porch structure m the front and some 
addttional walls throughout. Mr. Xenophontos dec1ded that 
leavmg this area would obvtously not fit tn to h1s des1gn, so he 
dec1ded to completely remove the small covered porch 
structure and completely rebu1ld 1t w1th new wood frammg, 
wh1ch he knew wasn't allowed, because I had spoken wrth h1m 
on at least two C2l d1fferent occas1ons addressmg th1s 1ssue " 

- ·~No perm1ts were obtamed for removmg the front covered 
porch or other walls that were to remam On roy third v1s1t I 
not1ced that he had completely removed and reconstructed the 
mrmer',porth StruCture. which l brought to tiis attention• and' 
Aiso the additional walls that were shOwn to remam on bu1ldmg 
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plans (81003061) _He expla1ned 1t's no b1g deal I told h1m that 
DCRA Zonmg IS go1ng to have an ISSUe With thiS, but he lUSt 
brushed 1t off." 

- "Rohan [Re1d] bas1cally told me that what Mr Xenophontos 
had done was agamst the Zonmg [R]egulat1ons and we need to 
address 1t" 

- "Mr. Xenophontos d1d adm1t to the removal and 
reconstruction of the covered porch structure and other walls 
that were to remam, but st1ll1ns1sted that he was allowed to do 
th1s, and 1t wasn't a b1g deaL" 

- "Mr. Xenophontos [k]new that he dev1ated from hiS approved 
drawmgs, by removmg the covered porch structure and 
add1t1onal walls that were to remam, because we had talked 
about 1t on two (2) different occas1ons, and I specifically told 
h1m that he needed to get a rev1s1on, wh1ch he sa1d he would 
take care of, but he ms1sted that he d1dn't need to." 

- "I told h1m that you know that you removed more than what 
was allowed, but he st11l doesn't see 1t that way " 

- "I posted the SWO on the front door glass, and told Mr. 
Xenophontos that everyone would have to leave the Site He 
asked If I could come the next day and post the SWO, but I told 
h1m no, that's not appr~pnate " 

13. On August 8, 2013 Inspector Cluff rev1s1ted the s1te and made the follow1ng notes (attached as 
Exh1b1t8) 

- "Illegal construction w/o permit domg HVAC work- new dry wall & msulat1on & 
electncal work" 

- "Spoke w1th homeowner and mformed h1m that h1s agreement with DCRA was 
to only make the current construction 'weather t1ght ' He had msulat1on 
workers mstalhng 1nsulat1on, so he told them to leave the s1te 1mmed1ately." 

The August 8, 2013 v1olat1on ofthe SWO is another example of the Apphcant's d1sregard for 
DCRA's rules and h1s prochv1ty to exceed the scope of what 1s permitted until caught vtolatmg 
the Zonmg Regulat1ons and exphc1t d1rect1ons of staff. 

The above facts demonstrate that the Applicant made the mdependent deCISIOn to remove the extenor 
walls and fa1led to prov1de DCRA w1th e1ther the change 1n plans or reasons for the razing of the walls 
The Applicant then completely remov~d the open a1r porch and replaced 1t w1th the enclosed powder 
room w1th a s1gmficantly h1gher roof that encroaches on front and s1de yard setbacks. The Apphcant IS 

attemptmg to place the onus on DCRA for not catchmg his dev1at1ons from approved plans and 
subsequent V1olat1ons when, m fact, the burden was on h1m, a professional arch1tect and construction 
manager with over 15 years' expenence, to adequately appnse DCRA of changes to h1s constructron 
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plans pnor to actmg Moreover, the Applicant has test1fied and subm1tted documents mto the record 
that allege that, desp1te numerous on-s1te mspect1ons, no mspector ever mformed h1m that he was m 
v1olat1on Inspector Cluff's Report proves all of these statements made by the Applicant to the Board to 
be false Moreover, the Applicant repeatedly 1gnored DCRA's mstruct1ons and contmued work m 
v1olat1on of DCRA's orders and mstructtons even desp1te contmued remmders by Inspector Cluff The 
Apphcant's cia 1m that he proceeded only because he d1d not know that what he was domg was wrong IS 
clearly untrue He was Informed on several occas1ons by several members of DCRA personnel that he 
was m v1olat1on 

Conclusions of Law 

W1th respect to vanances, the Board has the power under§ 8 ofthe Zomng Act, D.C Offic1al Code § 6-
41 07(g)(3}(2oo1} (formerly codrfied at D C Code § 5-424 (g}(3) (~994 Repl )}, "[w]here, by reason of 
exceptional narrowness, shallowness or shape of a spec1fic p1ece of property at the t1me of the ongmal 
adopt1on of the regulations, or by reason of exceptional topographical cond1t1ons or other extraordinary 
or except1onal s1tuat1on or cond1t1on of a specrfJc p1ece of property, the stnct appllcat1on of any 
regulat1on adopted under D C Code §6-641 01 to 6-651 02 would result 1n peculiar and exceptional 
pract1cal d1fficult1es to or except1onal and undue hardship upon the owner of the property, to authonze, 
upon an appeal relatmg to the property, a vanance from the stnct apphcat1on so as to reheve the 
d1fficult1es or hardsh1p, prov1ded, that the relief can be granted Without substantial detnment to the 
pubhc good and w1thout substantially 1mpamng the Intent, purpose, and mtegnty of the zone plan as 
embod1ed 1n the Zonmg Regulations and Map " 

The D1stnct of Columbia Court of Appeals set forth the three prongs of the test that an Applicant must 
sat1sfy before the Board may grant a vanance 

"An apphcant must show, first, that the property 1s umque because of some phys1cal 
aspect or 'other e~raordmary or exceptional Slj:uatlon-Q_r condrt1on' mherent 1n the 
property, second, that stnct apphcat1on of the zonmg regulations w1ll cause undue 
hardship or practical d1fficu1ty to the applicant, and th1rd, that grantmg the vanance w1ll 
do no harm to the pubhc -good or to the zone plan " G1lmartm v Bd of Zomng 
Adjustment, 579 A 2d u64 (DC, 1990) 

Exceptional Situation or Condition 

The Applicant alleges that he sat1sfies the first prong of the above-descnbed test for an area vanance, 
the exceptional s1tuat1on or conditton, based upon the unant1c1pated discovery of the rotten cond1t1on 
of port1ons of the north, east and west extenor walls Ftrst, he has prov1ded no proof of the alleged 
rotten cond1t1on or a structural engmeer's determ1nat1on that the only opt1on available was the 
complete removal of the walls Even acceptmg the statement as true, however, the t1mehne of events 
from the d1scovery of the extenor walls' structurally defic1ent condrt:ton makes the Applicant's 
sat1sfact1on of the second prong 1mposs1ble as d1scussed below 

Practical Difficulty 

The pract1cal difficulty that the Apphcant cla1ms IS the cost of removmg the nonconformmg portion of 
the new structure (the powder room) and placmg 1t at a c:hfferent locat1on on the first floor. It IS well­
settled by the case law in the D1stnct of Columb1a that an Applicant for a vanance cannot sattsfy the 
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test 1f h1s harm IS self-mfl1cted. The Court of Appeals stated m Foxhall Clttzens Assoctatton v Board of 
Zomng Adjustment, 524 A 2d 759 (DC, 1987), "If the peculiar circumstances wh1ch render the property 
mcapable of bemg used m accordance w1th the restnct1ons contamed m the ord1nance have themselves 
been caused or created by the property owner, the essential bas1s of a vanance- that 1s, that the 
hardsh1p be caused solely through the manner of operat1on of the ordinance upon the particular 
property - 1s lackmg In such a case, a vanance may not be granted " Foxhall Cittzens Ass'n v Bd of 
Zon Adj , 524 A 2d 759 (DC, 1987) Th1s IS prec1sely the case here 

At the pomt 1n t1me when the Applicant discovered the alleged structurally-deficient cond1t1on of the 
extenor waUs, the open-a1r porch remamed m 1ts ongmal state It had not been removed or rebu1lt at all 
The extenor walls were demolished dunng the week of February 11, 2013 Before the removal of the 
porch and construction of the powder room on Apnl 8, 2013, Inspector Cluff VISited the prem1ses on 
three (3) separate occas1ons and adv1sed the Applicant aga1nst the removal of the extenor walls and the 
need for rev1sed perm1ts from DCRA. At th1s pomt, no money had been mvested 1n the powder room If 
the Applicant, an architect w1th self-procla1med s1gmf1cant expenence wtthm the D1stnct, had, as he 
was requ1red to, not1fied DCRA of the newly d1scovered cond1t1on, DCRA would have Informed h1m that 
removmg the extenor walls as he d1d would change the class1ficat10n of the project to a raze The June 
26, 2013 Report by Inspector Cluff ment1ons the several occas1ons on wh1ch the Applicant was adv1sed 
aga1nst the removal of the extenor walls As such, he would not be able to ut1llze the ongmal footpnnt 
of the nonconformmg open-a1r porch wh1ch extended mto the requ1red front and stde yard setbacks At 
th1s pomt, the Apphcant could have located the powder room at another location on the first floor and 
avo1ded any expense- a fact that he has adm1tted m h1s filings The Applicant chose to 1gnore h1s 
obligation to alert DCRA of the change m plans 1n advance of removmg the walls and proceeded 
without obtammg the necessary authonzat1on desp1te be1ng remmded several times by Inspector Cluff 
The expense he may mcur for the removal of the powder room IS wholly due to h1s own disregard for 
the Zonmg Regulations, requ1red procedures and mstruct1ons from the mspector Instead of the 
hardship bemg g~used "solely through thEr!YlJ!nner 9f operation of the ord1nance upon the particular 
property" as 1S requ1red, the hardship 1n th1s ~ase 1s ~used solely by the Applicant's own act1on~ ~nd 
disregard for the regulations and thus could have been avo1ded 

In a letter dated October 10, 2013 (attached as Exh-IDit g), the Zomng Admmtstrator, Matt LeGrant, 
wrote to counsel for the Applicant and stated that, "Mr Xenophontos fully understands that he 1s 
proceedmg at h1s own nsk 1n takmg these weathenzatJon act1ons, knowmg that the Front Room may be 
subject to removal dependmg on the outcome of the BZA case and any other proceed1ngs related to 
the approval of the Front Room." The Applicant was on notice that the removal of the porch and 
construction of the powder room would be m v1olat1on of the approved plans on file w1th DCRA before 
any work was begun m April. Furthermore, as the October 10, ~013 letter from Matt LeGrant 
demonstrates, the Apphcant was aware that any add1t1onal work performed on the powder room would 
also be at h1s own nsk As such, the Applicant 1s precluded from sat1sfy1ng th1s second prong for a 
vanance as he had multiple opportumt1es to avo1d the pract1cal difficulty he now cla1ms 

Harm to the Public Good 

The Applicant alsQ falls to meet the th1rd pron_g of the vanance test whtch requ1res that the grantmg of 
the vanance will do no harm to the public good or to the zone plan. Here, there w1ll be a significant 
negative impact to the property closest to the Applicant's belonging to Peter and Sally Baker The result 
of the Applicant's violations of front and side yard setbacks is a decrease m sunlight and overall light and 
a1r to the Bakers'1:1imng room, bay window, front and s1de yard and front-stoop. It also eliminates any 
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poss1ble landscapmg opt1ons between the1r property and the Applicant's as the Applicant preVtously 
'm1stakenly' erected a stone wall on the Party m Oppos1t1on's parcel pnor to therr ownersh1p of the 
property Adv1sory Ne1ghborhood CommiSSion ("ANCu) 3-D recogmzed the spec1fic mtent of the Wesley 
He1ghts Overlay Drstnct language m §1541 to protect the hght and a1r to adJacent propertres and the 
Applicant's noncompliant construction rnfnnges on that protect1on. 

In Clencs of St Vtator, Inc v Dtstnct of Columbta Board of Zonmg Adjustment, 320 A 2d 291, 294-95 (DC, 
1974) the Court of Appeals explamed, "It IS well established that a vanance may not be granted, even to 
allevrate a bona fide serrous hardsh1p to the owner, 1f the granting thereof would adversely affect the 
surroundrng neighborhood u Cler~cs of St Viator, Inc. v. District of Columbta Board of Zonmg Adjustment, 
320 A.2d 291, 294-95 (DC, 1974). Even rf the Applicant was able to demonstrate a 'bona fide senous 
hardsh1p,' the requested rehef v1olates the mtent of the Wesley Herghts Overlay Drstrrct provrs1ons rn 
the Zomng Regulations and adversely affects the Bakers' adJaCent property 

At the November 19th BZA heanng, the Board requested that the Party 1n Opposrtlon prov1de 
photographs that dep1cted the negattve rmpact to sunhght and hght and arr to therr property V1ce Charr 
Allen specrfically requested photographs showmg that hght [and a1r] used to come through the 
Applicant's porch Transcnpt at 198; lines 15-19 In response, the Party rn Opposrtton has prov1ded 
Exh1brt 10, numbers 1-12 Comm1ss1oner M11ler requested that the Party 1n Opposition prov1de for the 
record dmmg room and bay w1ndow photographs showmg the d1rect sunhght wh1ch was expenenced 
pnor to the new construction. Transcript at 199, lmes 7-12 In response, the Party m Oppos1tion has 
attached Exhrb1t 10, numbers 13-15. 

The Party 1n Oppos1t1on believes that the negat1ve rmpact to the1r property makes the Applicant's 
sat1sfact1on of thrs thrrd prong rmposs1ble 

For -the reasons set forth above, the Party m Opposrt1on respec:tflJIIy requests that the Applicant's 
apphcat1ons be denred. 
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Exhibit1: Structural drawings dated 3/1/13 
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Exhibit2: Permit number 81304446 



' I 
I 
I 

' 

•; I I I !' til : :: 

:: II 1 •• Ill ' :: 

t: I 1 I I I ~: I I tl I I :l 

.B 

Department of Consumer and Regulatory Affairs 
Permit Operations Division 

1100 4th Street SW 
Washington DC 20024 

Tel (202) 442 - 4589 Fax (202) 442 - 4882 

BUILDING PERMIT 
THIS PERMIT MUST ALWAYS BE CONSPICuOUSLY DISPLAYED AT THE ADDRESS OF 

WORK UNllL WORK IS COMPLETED AND APPROVED 

*t· 
Issue Date 03101/2013 

PERMIT NO. 81304446 Explratron Date 0310112014 
- - -

Address of PI'Oiect. Zone ward Square Suffix Lot 

4140 LOWELL ST NW I 3 1608 0820 -- - ----- -- - - -- -- - - -
Q.@i~pt(_Ofi QfW011c~ 
Alteration to Pmnlt 81209864 
Upon Damolltlon of axletlngetNcture Integrity of proposed lltl'ucture to remaln-4 Pia~~. ;nil 8! ~I! @ltnlclwa]f tound ~d '1!!.!! be 
iitplaCect With new jo_li!, 

- -- - ---- - -
'PERMfii·Fee~ Permlssron Is Hereby Granted To Owner Address 

' 
Eloclle Gotrand 4640 LOWELL STREET, NW " 

20018 ' <$t'IJ.91 
--

Perm1tType ExrstJng Use I Proposed Use Plans 

Alteration and Repair Single Family Single Family 
- - - -- -

Agent Name Agent Address Exrstlng Dwell Proposed Dwell r No of Stones Floor(s) 

Kc Price 1829 California Street, Nw Unit 'I Units ' lnvnlvRtl 

-

-- 20009 1 1 2 12 
-- - - -- - - -

Conclttlonsl Restrictions -- - - -
' 

- -- -

·I: 
- - - - - - - - - - -- ~ 

I - -- - -
Tille Permit EXplreelf no CCmltNctlon 18 Startad Within 1 Year or lfthelnepactlon 11 Over 1 Vear -

All Construotlon Done According To Tile Current Building Codn And Zoning Regu18tlone, 

As a condition pracedant to the IAUIII!Ce of tllla permit, the owner agreea to confonn with all conditione eat forth herein, and to parfonn 

the work authorized haraby In accordance wltb the approved appllcauon and plane on lila with the Dlatrtct Govariiriient and In acconfance 
with Ill applicable IIWII and regulations of the Dletrlct of Columbia lbe Dlltltct of Columbia hal the right to entar upon the property and 
to Inspect Ill work authorized by this permit and to rwqulra any change In CGIIatructlon whlcb may be nacauary to anaure comptlenca 
with the pennlt lllld with all the applicable n~gulatlone of the Dletrlct of Columbia Work authorized under thla Permit must •tart within 

on8(1J year of the data appearing on thla pannlt or the pennlt le automatically void If work 18 etartad, 1ny application for par«<al refund 

,I.AIIPafilt~ 
Wllertever IIIIJ ... cit work lllated to thla Permit could NIUit In the dloCudl- of ...a bnecl pllnt,tlle permit holder 111110 llllde lly all appDcallll 
JNIInt IICIIvlllee provlaloml of 111e 'Le1d Huard Preventlan 111111 Elimination Act of %001' and lila EPA 'Lead Renovdon, Repair and Painting nde' 
,.gllrdlng leld-llaed IIIC:Iudl adlla .. na to lelldAale - praetleu Por man lnfcmndon, go to lltlp 1/ddoa clc gov, Lead lnd Healtlly Houalng 

-
Dr rector 
~ ~ 

Permrt Cieri< 
Nicholas A. MaJ8tt 

Keith Hawkins 

' TO REPORT WAsTE, FRAUD OR ABUSE BY ANY DC GOVERNMENT OFFICIAL, CALL THE DC INSPECTOR GENERAL AT 1-B00-521-1839 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL (202) 442-9557 

TO SCHEDULE INSPECTIONS PLEASE CALL (202) 442-9557 

' 
' 

' 
' ,, 

' 

'I 

' 

' 

' 

-



Exhibit3: Email exchange between Rohan Reid and K.C. Price 



Reid, Rohan (DCRA) 

From: 
Sent: 
To: 
Subject: 

Goocl [\t!ntng Mr Reut · 

KC Pnce [kcdprioeOgmall.com) 
Monday, June 03,2013 7·46 PM 
Reid, Rohan (DCRA) 
Re: 4540 LoweD Street, NW 

fh,mk )Oil &g..nn tc'T t.tkmg the Lnnc to 1 e' te\\ mg the f"AR l:--suel> with the Jomng a\ltnllll'-ltutor. 
Reg:Jrdmg. the lu ... t e-m • .111 que,tlonmg the remam'{ !hl' ell.l~Uitg ~macture- the._:l•li pamgraph tmm 0w cngmel·r 
de ... ut~.., the o:t.tle o1 the ex J<;tlng 'trm .. rurc that Wtl'- to remnm .1nd why it w~:-. dearl\l nceJ.:d to he temoved .md 
repl.lled ,\, o~dv1~ed Jnd rcque ... ted hy the DC m..,pector we ohtamed pernut mnnbt:'J Bl :W+.M to n:m<•ve rhc 
e>.J..,tmg ,rnldiii.JII~ ~...ompronu..,ed ~...omponenh to m'ure the f111l mtegnty ot the hmldmg \\lc wea.· not J'>ked 
nor mlouned lh.Jt aa!port ~hould he prep.lfed \'T needed m order to oht::nn thu, pemut 
The ~..,m,tructtoH 'CLJUen~..~: hcg.Jn wllh Fa't ..~ncJ ¥.-e .... t wall~ tea"vmg mtact the eXt'otlltg '-llllLtUrl' that \\<1' to ht: 
m.unt.tmed It WJ' ever) mtennon to mo.lmt.tm the cxt.,tmg portiOn!- o1 wall note.O m the plath hw upon the 
remm c~lof the cxte1 tor ..,tdmg J..nd uucnor l lllllohe.., tt w.t:- dear th,n thc.,e ttcm ... \\ere not qruLlul Jlly adequ.u~ tP 

... upp011 the 'he.tr \'vJfh llt:edcd r he LOII'-lTlllllOI) ol the -.heM waJI.., J..., -.tated h~ I he t!flglnCCJ "'OIIId only 
m • .11nt . .un the tn.lcunedwte ... tud., .mJ "'" pl.nc- \\hH..h 1.\-eJe .. nuuur.Jily compn~ed a:- the plCIUJe-. mthcate- Jlnng 
1.\.Jih madequ.ue r,tltel' I he cuttre ext .. tmg hHmd.tttonlldl.tr \\all'l are mt..tct and ... rnt....tul.tll) 
-.ound/unLmnpromt-.cd .md c1rc dll tntcgr.tl pan to tht.., ... truuure 
-\g •. nn th.mk you for }OUr ltmc m revJe\..,mg the untorc ... een 1.,-.ue-. that .tlO'Ie wnh lhJ-. ptojel..l J.nd do let u' kno\\ 
11 }OU 'hould h.th' tmther que~llon' 

Th,mk you 

KC Pnu! -&. Andrea-. Xenophonto' 

On Fri, May 31, 2013 at 12:14 PM. Reid, Rohan (DCRA) <rohan re1d®dc.gov> wrote: 

Mr Pnce, 

Thanks for getttng back to me We look forward to your response on Monday 

Regards, 

Rohan Reid 

Program Analyst 1 Off1ce of the Zomng Admlrustrator 
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D<>_p<~r\mt>nt of Conwrner dnd Rt>gul,nory Atfarr~ 

GovPrnment o( the DJ~tnct of Columbia 

1100 .lth Stre~t ~IN Sllrte E340 jiAiashmgton DC 20024 

1202) 442-4648 ~PI I I.W2) 442 4863 !f) I rohan re1d@dc gov 1 www dcra de gov 

.. f • • • ~ ~ j '. r:- • • • 
"' .. • • • '' ~ I • • n • • • 

• I ~ • * \ ' ... • I I " -· .. -

From: KC Price [mallto kcdpnce@gmatl com] 
Sent: Friday, May 31, 2013 11•43 AM 

To: Reid, Rohan (DCRA) 
Subject: Re 4540 Lowell Street, NW 

Good Morning Mr. Reid-

Sorry for our delay m response. We will be responding to your previous e-mail by end of day Monday, 

Thank you for checking in 

KCPnce 

On Fn, May 31,2013 at 11:30 AM, Reid, Rohan (DCRA) <roh:m re1d<!!ldL gov> wrote: 

Good mornmg Mr Pnce, 

I am tollow1ng up to confirm that you rece1ved the email below that was sent on Tuesday, Mav .21, .2013 Please let me 
know 1f you or Mr Xenophontsos can provtde answers and supportmg documentation m response to the quest1ons that 
were asked We are sttll m the process of makmg a determmatton regardmg whether the ex1stmg structure was razed 
and the requested mformatJon will be helpful in domg so We hope to have a dec1ston made by Fnday June 7, 2013 and 
look forward to heanng from you or Mr Xenophontsos 

Regards, 

Rohan Reid 
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f-rog, am Analyst 1 Off1u• ot th,... Zo111ng Adrwn1~traror 

Df>partment of Con~urnl'r ,md Regulatory AffilH s 

1100 4th StrPet SVV Su1te E340 1 W,Jsh~ngton DC 20024 

1202) 442 4648\pll1202)442-4863 (fll rohan retd@dc gov 1 www dcra de gov 

~ , • • • "lo • 1 •' ') I l • 

··~···~·····~· • I 'f •'- I ... "" • • 

From: Reid, Rohan (DCRA) 
sent: Tuesday, May 21, 2013 5:05 PM 
To: 'KC Price' 
SUbject: RE: 4540 LoweD Street, NW 

Good afternoon Mr Pnce, 

Thanks for prov1dmg the letter from your engmeer The lettN seems to explam the removal of some porttons of the 
structure that were to remam Please conftrm that we have the correct understandmg that there are portzons of the 
e!lstinq structUre tlrat ~ill remains. In part1Lular, 1s there more than four feet of the ex1stmg structure that sttll 
remams? If so Lan you send along ptctures that show those port1ons at a w1der vtewpomt wtth measurements? In 
addttton was an 111 person tnspectton done to conf1rm the comprom1sed structural elements and was a report done and 
submttted to DCRA pnor to obtammg the perm1t to replace the JOists, etc ? 

Thanks for your cooperatiOn and pattence as we work towards make a tonmg dectston regardmg compliance 

Regards, 

Rohan Reid 

Program Analyst 1 Off1cP of the Zonmg Admm1strator 

Department of Consumer and Regulatory Affa1r~ 

Government of the Dl)tnct of Columbia 

1100 4th Street, SW Sutte E340 1 Wa~h1ngton, DC 20024 
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From: KC Price [mailto:kcdpnceCrugmall com] 

Sent: Wednesday, May 15, 2013 7:39AM 

To: Reid, Rohan (DCRA) 
Subject: Re: 4540 Lowell Street, NW 

Good Mommg Mr. Rohan 

Please fmd the attached letter and pictures from our engineer - Robert Neubauer - that explain the detenoration 
of the exiSting sttucture that we had to replace Please let me know If there lS further mformation needed that 
we can provide. 

Thank you, 

KCPrice 

On Fn, May 10, 2013 at 4:13 PM, KC Pnce <kcdpiH..e@' gm . .11l com> wrote· 

Good Afternoon Mr. Rohan 

Thank you very much for your response - we do greatly apprectate the time and effort spent m coordmating the 
re-reveiw of the FAR and Height concerns 

We will be provtdmg to you early next week the letter from our engmeer and ptctures that clearly indtcate why 
we the existing structural members had to be replaced 

Thank you and we will be in touch early next week, 

KCPnce 

On Fri, May 10,2013 at 12.47 PM, Reid, Rohan (DCRA) <rohan reJd@dl go\> wrote: 

Good afternoon Mr Pnce, 
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The Off1ce of the lonmg Adm1mstrator has concluded the f1rst stage of the re-exammat1on of the approved perm1ts 
81003061, for a new two story add1t10n w1th unfin1shed att1c space and 81304899, to finrsh the atttc Our offrce 
recetved concerns that the hetght and lot occupancy of the structure may have been exceeded and that the ex•stmg 
structure was razed Th1s stage of the re111ew pnmanly focused on the lot occupancy, he1ght and FAR, and 1t has bepn 
determmed that they are 1n compliance w1th the zonmg regulat1ons and does not exceed the max1mum allowable hm1ts. 

The second stage of the re-exam1nat1on w1ll focus of the concern that the structure was razed and the zonmg tmpact 1t 
may have on the construction You and Mr Xenophontsos mformed Mr Robert Cluff and me that the structural 
mtegr1ty of the port1ons of the structure that were to rema1n were compromised and had to be replaced Perm1t 
81304446 was applied for and 1ssued to cure that cond1tton Please confirm what portion of the ex1stmg structure was 
retamed, rf any, and prov1de pictures Further we were mformed that your engrneer prov1ded a letter recommendmg 
replacement of the compromised elements of the structure and a copy of that letter will be for warded to Mr Cluff and 
me As soon as that letter 1s rece1ved we w1ll move forward w1th the rev1ew 

Regards, 

Rohan Re1d 

Program Analyst I Off1<.e of thf' Zonmg Admml>tr~tor 

Department of Comumf'r -!nd Regulatory Affa1rs 

Government of the Dtstnct of Columb1a 

1100 4th Street SW Swte E340 I Wa.,hmgton DC 20024 

12021442·4648 (p) I (2021 442-4863 (f) I rohan re1d@dc gov I www dcra de gov 

"' •••• .., •••• of •• " 

"' .............. ... 
• ' "11' • • I r .., f I • 

Play DC is an ambitious program to renovate 32 District play spaces across the City and Improve your quality of 
hfe. 
Click here for more informat•on on th1s oe_B and DGS·drlven inltlat1ve 

From: KC Price [mal1to:kcdortce@gmad.comJ 
Sent: Wednesday, May 01, 2013 1:33 PM 
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To: Reid, Rohcm (DCRA) 
Subject: Re: 45-40 Lowell Street, NW 

Good Afternoon Rohan -

Unfortunately Mr. Xenophontsos ts traveling at the moment to retrieve hts daughter from her 1st year of 
college. Upon Ins return we are happy to meet with the Zoning Admmistrator wtth our stamped set in person, 
but we carmot loan our onginal stamped set m case we do have further issues on site. I hope you can understand 
and thank you for you ttme m trymg to expedtte the revtew 

Please let me know if there is anythmg else I can do, 

Thank you, 

KCPnce 

On Wed, May 1, 2013 at 1:16PM, Reid, Rohan(DCRA) <whdllt!!td<.wd'" gm> wrote· 

1 was tnformed that our offiC<> hac; not recerved the reque<:ted rerord copy otthe approved plans 81003061, from the 

offsrte far!itty, In order tn expedrte the revrt:w ot the FAR d'> we drsu{~sed fn our meeting, <Nould rt bt> po%Jble to 

~o.Hovrde u'>-wrth your set of the approved and star11ped plansi Ill be sure to sate.guard themrf yo1.r are al.Jie to loan thf'm 

to us 1 want to make sr,lrP that we rontmue to dn our pilrt 111 rnakmg sure that there are no unnPct><>Sarv 'itops m the 

progress ot the constructrf1n 

Regards, 

Rohan Reid 

Pt ogrilm Analy~t I Ollie!.' of tht· Zonrng Adrnrnbtrator 

DE'partment of Conwmt>r and Regulatory Affr~rr; 

Government of the Dl>tntt ot Col umbra 

1100 4th ~ttt!et SW SuttE:' E 340 1 Wdshrngton DC 200.24 

(202l442-4~81p) 1 12021442 4863 .'t) 1 rohan retd@dc: gov I www dcra de gov 
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Play DC is an ambitious effort to provide the District's children and adults with exciting, Innovative and 
inclusive play spaces. learn more about this DPR and DGS partnership to Improve playgrounds here. 

From: KC Price [mailto:kcdpnce@gmatl.com] 
Sent: Friday, April26, 2013 2:21PM 
To: Reid, Rohan (DCRA) 
SUbject: 4540 Lowell Street, NW 

Good Afternoon Rohan -

Thank you for taking the time to meet with Andreas and myself to discuss 4540 Lowell Street, NW. I hope that 
we were helpful in explaining the situation and in providing our calculations of the fmished square feet. 

I have spoken with our engineer and I will forward onto you the letter with his recommendation of replacing the 
rotten and water damaged elements. 

Please let me know if you have further questions and hopefully this will be resolved in the coming week. 

Thank you again. 

KCPrice 
911.604 ~N51 

KCPrice 

KCPrice 
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KCPrice 

KC Price 

KCPrice 
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Exhibit4: Letter from Edward L. Donohue to Martin Sullivan dated 1~/13/13 



December13,2013 

Mr. Martin Sullivan 
1990 M Street, NW 
Suite 200 
Washington, DC 20036 

DOJ\:OH U E & STEARXS,I'I.C 

Re: 4540 Lowell Street, NW- Assessment of Existing Walls 

Mr. Sullivan, 

On November 27, 2013, I spoke to Robert Neubauer regarding his letters dated May g, 2013 and 
November 14, 2013 wh1ch your client, Andreas Xenophontos, and the Applicant in Board of Zoning 
Adjustment (the "Board") Case No. 18659 has submitted as proof that the condition of the existing 
walls necess1tated their removal. Mr. Neubauer Informed me that your client had mstructed him not to 
speak with me and to direct any questions to you. This letter addresses the questions I had hoped to 
have Mr. Neubauer answer. Given the January 8, 2013 deadline for the exchange of the parties Findings 
of Fact & Conclusions of Law and supporting documents, I would ask that the information herein 
requested be provided before that time. 

First, the May 9, 20~3 letter fa1ls to mention the dates on which Mr. Neubauer visited the site for the 
express purpose of assessing the structural integrity of the extenor walls. Any on-site physical 
inspection of the exterior walls that were purported to remain and d1scovery of structural problems 
such as rotten conditions would have necessarily had to occur between February 12, 2013 when the 
west exterior wall still remained intact and February 19, 2013 when it had been demolished. At the 
November 19, 2013 hearing before the Board, Mr. Xenophontos testified that a representative from the 
Neubauer firm came to the site "on several occasions." Transcript- Page 121, Lines 2-3, 8-g, 15-18. 
Cha1rman Jordan reiterated the question when he stated, "He didn't just look at the pictures, he 
actually came out." Mr. Xenophontos answered "yes." Transcnpt - Page 124, Lines 19-21. Please 
provide the dates and findings ofthese visits. 

Second, the May g, 2013 letter references the photographs that were provided by Mr. Xenophontos to 
Mr. Neubauer and upon which he made his assessment of the condition of the exiSting walls. Attached 
are the two (2) Power Po1nt slides presented at the November 19th hearing that show (1) "East Wall­
Existing Conctition" and (2) Existing Rafter/ Roof Condition." Applicant's Power Point Presentation, 
Slides 23 & 24· Are these the photographs that were provided to Mr. Neubauer for the preparation of 
the May 9, 2013 letter? Please provide any additional photographs, notes taken during the site visit by 
the Neaubauer representative or any other documentation upon wh1ch the assessment in the May g, 
2013 (and November 14) letter was based. 

Sincerely, 

<Lc~_Q___ 
Edward L. Donohue 

1.17 Oronoc~ ~reet 
Alexandria, Virginia 22314 

703-549.1123 



Exhibit sa: Applicant's slide 23 



East Wall - existing condition 



Exhibitsb: Photograph provided to Matt LeGrant 



EXIST1NG CONDmONS 



Exhibit 6a: Sill plate photograph taken by Inspector Robert Cluff 



jSOURCE: 6/26/13 DCRA- NOTICE OF INFRACTION, PAGE 23 

Photo I 6 6/26/13 NOI: 1704956 
4540 Lowell St NW Photo shows an interior view of the existing 
plate line, and the new wood framing. 'Ibis area ia a JtOdioa of wbcre dae walls & po1t1 
wac JaDCJVed in lieu of what was indicated on the approved drawings. 
Robert Cluff Badge #2009 



Exhibit &b: Sill plate photograph taken by Party in Opposition 





Exhibit7: Inspection Report by Robert Cluff dated 6/26/13 
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DEPARTMENT Of CONSUMER & REGULATORY AFFAIRS 

~Illegal Const. 

Department of Consumer and Regulatory Affairs 
Inspection and Compliance Administration 

1100 41t1 St SW, Washington, DC 20024 
Inspection Report 

4540 Lowell St. NW 

Owner/Contractor- Andreas Xenophontos 

Andreas Xenophontos 

Robert Cluff Badge #2009 

6/26/13 1:10 p.m. 

CIC1301670 

r~- --_--.--:-----~----------~---~--~~----- -- ----~ ---
-- - -- - -- . - -- - - - ~- - . -- -- --- - - -- - - - - -

Aa assigned, 1 proceeded to the above address to post a SWO per Rohan Reid, with DCRA's Zoning 
Department, as requested. The SWO posting was initiated, because~ owner, Mr. Xenophontos had 
EXCEEDED THE SCOPE OF THE BUILDING PERMIT (81 003061) BY RAZING. 

To begin with, Mr. Xenophontos believes that hla current permits allows him to remove whatever 
portions of the former residential structure at his leisure, tf he deems the existing wood framing Is 
either deteriorated; and/or damaged, which Ia not the case. 

Mr. Xenophontos has an approved permit and drawing that ahOINs a renovation of a former 
residential structure, but leaving a small covered porch structure In the front that was the former 
entrance and some additional walls throughout. Mr. Xenophontos decided that leaving this area would 
obviously not fit In to his design, so he decided to completely remove the small covered porch 
structure and completely rebuild It with new wood framing, which he knew wasn't aHowed, because I 
had apoken with him on at least two (2) different occasions addressing this issue. 

I've bean to the above address on at least four (4) different occasions to addreu a multitude of 
complaints that have been generated by the neighbors. Moat have been un-founded, but at my initial 
encounter with Mr. Xenophontos, I did have him revlae his then current approved drawings for 
removing and replacing some floor )olata that were shown as "EXISTING." Mr. Xenophontos did 
comply, and had his then current drawings revised and received a new Building Permit (81304446). 
No permits were obtained for removing the front porch or other walls that were to remain. Also at this 
time, I observed that the front covered porch structure was still In place, and looking at hla cwrent 
approved drawings, this structure was to be Incorporated In with hla new construction, and we 
dlscuaaed this extensively at that time. On my next visit, I believe it was for a height concern, I still 
observed the front covered porch structure waa still In place. But, on my third visit I noticed that he 
had completely removed and reconstructed the former porch structure, which I brought to his 
attention, and also the additional walls that were shown to remain on building plana (81003061). He 
explained, like I've noted In my second paragraph, that the structure was unsound, and it was only a 
couple of posts, so it's no big deal. I told him that DCRA Zoning Ia going to have an Issue with thfa, 
but he just brushed it off. I told him that I would get back with him after I spoke with DCRA Zoning, to 
see tf they were going to have an Issue with what he did. 

At some lnt after I arrived back at the office I. a - ke with Rohan Reid with 



lntonhed film wl1at had occuJTed. Rohan basically told me that what Mr. Xenophontoa had done was 
against the Zoning regulations and we need to address lt. At some point after Rohan and I spoke, 
Rohan set up a meeting with Mr. Xenophontos to address the ntmOVal and reconstruction of the 
covered porch area along with the additional walls that were removed. Also, there were allier Zoning 
concerns that Rohan dlscuaaed that stemmed from the neighbor's complaints about the construction. 
The meeting, whl~h I don't remember at what date this occurred, was to convene at the DCRA Zoning 
conference room. Basically, Rohan Informed Mr. Xenophontoa that he was possibly In violation, and 
he might have to go BZA for revt•, have his drawings revised, and obtain a new permit, H approval 
W88 gnnted. Mr. Xenophontos was a little shocked, but did admit to the removal and reconstruction 

,: ,of the covered porch structure and other walls that were to remain, but still Insisted that he was 
allowed to do this, and It wasn't a big deal. I believe this meeting finished up by Rohan was going to 
speak with Matt LeGrant, DCRA Zoning Admlnlstndor, and get his take on this Issue. I don't recall 
what exactly Rohan had requested Mr. Xenophontos to do from thla point. 

Just to make this clear, although I could have posted a SWO In the past for exceeding the scope of 
his building pennlt, I didn't, because Mr. Xenophontos did comply with my earlier request to revise 
his drawings, as I've stated In paragraph four (4). PuriJier, Mr. Xenophontos new that he deviated from 
his approved drawings, by removing the covered porch atructure and additional waDs that were to 
remain, because we had talked about It on two (2) different occaslorw, and lspecHically told him that 
he needed to get a revision, which he said he would take care ol, but he Insisted 81111 that he didn't 
need to. 

On the date of this Inspection report I was tasked to post a SWO, per Rohan's request. I went to the 
site, and Mr. Xenophontos was there. I informed him why I was there, which he couldn't believe, so he 
wanted to go back through the whole scenario again, about why he removed the covered porch 
structure. Aa we walked through this scenario again, he atllllnslat that his drawings, and permlta 
allowed him to remove the cov__. porch structure, because now he Insist he only removed two (2) 
wood columns. I told him that we have looked at this in the past, and you know that you removed 
more than what was allowed, but he still doesn't -It that way. 

I understand that Mr. Xenophontos has stated that he doesn't think he's In violation since I didn't 
mention to him that- he was, but this Is totally_ (alae. I've noted sevaral11~ about the tlriies we've 
spoken of th8 removal and raconstrucllon of tlie covered porch -8tructurit and addltiQnal walla that 
ware to remain, and Rohan and I spoke of this at the meeting we held,-.0 he can't go there! 

At any rate, I posted the SWOon the front door glass, and told Mr. Xenophontos that everyone wud 
have to leave the site. He asked If I could come the next day and post the SWO, but I told him no, 
that's not appropriate; I was here now as I was tasked to do. Further, I told him that If he wanted to try 
and speak with Rohan Reid, andlor my current supervisor, Ferdinand Gamboa, he could. He told me 
that he waa going down to DCRA aa soon as I was done. I told him good luck, and I would probably 
-him soon. 

NOI to follow. 

Designated this property as Blighted? D YES 181 NO 

This inspection summary report was prepared 1n the regular course of business of DCRA and Is 
maintained In the flies of the Inspections and CompUance Administration. It accurately reflects the 
condition of the property on the date written above. The undersigned declares under penalty of 
perjury that the forgoing Info ' true to the best of my knowledge, information, and belief. 

Inspector slgnatu Badge#: 2009 

PAGE I 2 OF .2_ 



ExhibitS· Inspection Report by Robert Cluff dated 8/8/13 
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'Exhibitg: Letter from Matt LeG rant dated 10/1o/13 



GOVERNMENT OF THE DISTRICI OF COLtlMBIA 
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 

OFnCE OF THE ZONING ~MINISTRATOR 

October 10, 2013 

MartinP. Sullivan 
Sullivan & BarraSs LLP 
1990 M Street, NW 
Suite200 
Washington, DC 20036 

* * * --
Re: 4540 Lowell Street. N. W .• Square 1608, Lot 68 

Dear Mr Sullivan: 

I am writing as a follow-up to the meeting of October 9, 2013, between you arui yom 
client Andreas Xenophontos, the owner of 4540 Lowell Street, Iatinder Khokar, DCRA Deputy 
Chief Building Official, and Melinda Bolling, DCRA General Counsel In that meeting, Mr 
Xenophontos requested that he be permitted to "weatherize" a portion (the "Front Room, oflus 
house at 4540 Lowell (the "House'j. 

The Front Room is currently subJect to a Stop Work Order as a result of certain zoning 
setback violations. You have applied for BZA special exception and variance relieffrom these 
setback requirements, and a hearing for tbat req:ue$1 is scheduled for November 19, 2013. If that 
relief as ~the S_top Work Order would be lifted and all pennitted coDSirUction could 
continue on the Front Room, assuming compliance with all 01ber zonliig and building code 
regulations. 

Mr. Xenophontos noted that the weatherization of the Front Room is critical for 
protecting the House from water and weather damage and mold growth, not only in the area of 
the FtO!U Room, but also in adjacent areas of the House Such requested weatherizatton would 
include the installation of Stdmg, gutters (including soffit and fasela), and downspouts. You have 
provided documen1ation in support of this request, including a letter from Mr. Xenophontos's 
structural engineer recommending such weatherization, photos of existing damage and areas of 
potential further damage, and e-mails and letters representing that certain warranties related to 
exposed building materials on the exterior walls of the Front Rootn may be voided if not covered 
by October 25.2013. 

Based on these factors, I have agreed to b.ft the Front Room Stop Work Order and allow 
further co~on for the very limited~ of mstalling siding, gutters (including soffit and 
fascia). and downspouts m order to protect the Front Room and adJacent areas of the House from 

-- flOO 46 street. SW 3iif Floor Washington, D.C. 20024 
Phone: (202) 442-4!576 Fax: (202) 442-4871 



Martin Sullivan 
October 10, 2013 

water and weather damage and to protect Mr. Xenophontos'sexisting warranties on certain 
building products, including the currently exposed ZipwallC boards 

You have told me that Mr. Xenophontos fully understands that he is proceeding at his 
own risk in taking these weatherization actions., knowing that the Front Room may be subject to 

removal depending on the outcome of the BZA case and any other proceedin~ related to the 
approval of the Front Room 

Please feel free to contact me if you have any questions. 

Sincerely,.,._.;(J:_~~__,..:~~:z_-_,_/;;=~v_j}--__ 

Enclosures 

Matthew Le Grant 
Zoning Admimstrator 

File Letter to Sullivan re 4540 LOWell St NW 10-10-13 



Exhiblt10: Photographs depicting change in sunRght and light and air as a result of Applicant's 
removal of open-air porch and construction of powder room 
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joATE: 04/1112013, 7:08AM I 
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05/24/2006, 8:05AM - Dining Room Window Perspective 4546 Lowell 
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