
BOARD OF ZONING ADJUSTMENT 
AREA VARIANCE APPLICATION 

APPLICANT'S STATEMENT 

Foundation Sweet Success. Inc. (Applicant) 
3206 Grace Street. NW, Square 1188, Lot 121 

I. Introduction '"-"' . il C"'• 
Foundation Sweet Success, Inc. (the "Apphcant") recently acqurred the property a.tial> o 

':PI! "1'\ ,..rll 

improvements located at 3206 Grace Street, NW, Washmgton, DC, Square 1212, Lot 802~e ~~ 
- ;:.,rr; 

"Property''), for the express purpose of allowmg the use of the Property by Dog Tag Bakerf,'blc. '0 :2, 
-1'1 f"tl 

("Dog Tag Bakery''), as a non-profit bakery and restaurant Both the Apphcant and Dog Ta~ \"'"J 0 
C5 0 

Bakery are 501(c)(3) chantable orgamzations Dog Tag Bakery is proposmg to use the extstiQ ~ 
c..:> ~ 

building on the Property (the "Butldmg") as a restaurant and bakery, the pnmary purpose of C'> 

which ts to provtde a vehtcle for the employment and busmess trammg and mentonng of mihtary 

veterans wtth servtce-connected dtsabthttes 

The Property ts located m the W -1 zone dtstrict The Butldmg, whtch was constructed 

prior to 1958, ts a two-story brick structure that occuptes approximately 93% of the lot, with no 

basement or cellar space Smce at least 1958, the frrst floor of the Butldmg has always been used 

for nonresidential purposes, mcludmg manufacturing, retail, grocery, and restaurant use The 

second floor of the Butldmg has, smce 1958, been used for manufactunng, retatl, and restdenttal 

use The maxtmum permttted floor area ratio (FAR) m the W -1 zone distnct ts 2 5 for all uses, 

but only 1.0 for nonrestdenttal use The Apphcant ts requestmg area vanance rehef to use 1 86 

FAR, both the first and second floor of the Butldmg, for the nonresidential use proposed herem. 

II Background on Dog Tag Bakerv. 

The Mtssion Statement of Dog Tag Bakery is "To create a bold, new model for transttion 

asststance and job training for veterans wtth a service-connected dtsabthty who served on active 

duty m the U.S Armed Forces at any ttme" The obJectives of the proposed use here are to 

• Produce quahty Specialty Breads and Dog Btscutts made by veterans that wtll servtce the 

local Georgetown area 
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• Help dtsabled veterans transttlon from the U S Armed Servtces to ctvthan hfe, mcludmg 

assistance wtth secunng adequate access to quahty health care ._.: 
~ C'~ 

• Provtde veterans w1th commumcatlon and vocatlonal sktlls that empower them t~ o 
"-'! ~~ contnbute thetr commumttes through mteractions at Dog Tag Bakery ~ (.::; C'1 

,... r'l"\~ 
• Increase confidence and develop busmess sktlls through work at Dog Tag Bakery Cf' 0 ~ 

;...-."\~ 
§ r-lo 

.""!!!: g. 
Dog Tag Bakery ts headed by Father Rtchard Curry, S.J. Father Curry, res1dent at the Jes% ~ 

res1dence on the Georgetown campus, founded the Natlonal Theatre Workshop of the 
~ e;") 

Handicapped ("NTWH") The NTWH has successfully tramed persons wtth dtsab1ht1es m 

professional theatre and m the busmess ofbakmg Father Curry intends to budd on the model 

created as part ofNTWH m operating the Dog Tag Bakery m Georgetown. 

III Area V anance Request 

The Property ts located m the W -1 zone dtstnct. Pursuant to 11 DCMR § 931 2, the FAR 

hmtt m the W-1 zone ts 2.5, only 1.0 ofwh1ch ts ava1lable for nonresidential use The total FAR 

of the Butldtng IS 1.86. The Apphcant ts requestmg area vanance rehefm order to use the full 

1.86 FAR for the proposed nonres1dent1al use The Applicant IS proposmg no add1t1on and no 

increase m the Butldmg's gross floor area. 1 

This type ofvanance request- the expans1on of a matter-of-right use beyond a butldmg's 

nonresidentlal FAR hm1t - has recently been determmed by the Zonmg CommiSSion to be a 

matter of area vanance relief, rather than use vanance rehef, pursuant to Z C. Order No 12-11, 

m whtch the Commtss1on adopted a text amendment mcludmg § 3103.5(c), wh1ch provtdes that 

"Examples of area vanances are requests to devtate from· (c) Limttatlons on the extent to 

whtch the gross floor area of a butldmg may be occupted by a matter of nght non-res1dent1al 

use;" of the Zonmg Regulatlons This text amendment became effective on June 14,2013 (D.C. 

Register, Vol. 60, No 26, June 14, 2013) 

The Board has m the past few years granted several vanance requests m the C-2-A zone 

for expanded nonrestdentlal uses wtthm extstlng buildings (mcludmg 2805 M Street and 1328-

1 The current plans proVIde for a rooftop deck Wlth a retractable enclosure, whtch may be proVIded tf It ts not 
mcluded m the gross floor area and subject to the concerns of neighbors 
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1330 Wisconsm Avenue- wluch actually mcluded an addition) where tt found that the owner 

could not reasonably provtde restdential use on the second floor of those butldmgs. In this case 

(as a result of the recent text amendment), the burden ofproofts considerably lower than m those 

cases Rather than havmg to prove that stnct compliance wtth the nonresidential FAR hmit of 1 0 

would be an undue hardship on the Apphcant, the Apphcant must merely show that comphan'» 
"""'"' " c;:;::t ("') 

with the 1 0 nonresidential hmit would be unnecessanly burdensome as a result of excepUPna1
0 ,.. ., 

condttlons or situations with this Property. a=; .::!~ 
(."") C") 

0"\ fTl!"i'1 

IV. Descnptton of the Property and Surroundmg Neighborhood !; 
6 The Property is located at 3206 Grace Street, NW, m Georgetown. It IS rectangulm.o m 
c..,) 

shape and approximately 70 75 feet by 31 feet The total land area IS 2,193 square feet 'lire 

o< 
""111""'1 
1-...,gO 
0 
~ 
z (,...., 

Property IS about 70 feet west ofWisconsm Avenue. (A copy of the Zoning Map and 

photographs are attached as Exlnbit A ) As such, the Buildmg is located m an area consistmg 

primanly of retail uses to the north and east, and office and restdenttal condomimum uses to the 

east on Grace Street Adjacent properties mclude an Eagle Bank branch and Its parkmg lot 

unmediately to the east of the Property, the side of a retatl store frontmg on Wtsconsm Street to 

the rear, a mixed-use condommmm butldmg across a 10-foot wtde pubhc alley to the west, and a 

small office bwldmg and retatl store (Patagoma) across Grace Street to the north The 

Georgetown Park condommmms are across Grace Street and further to the west. 

The Butldmg has a history of nonresidential use on both floors Accordmg to the 
\ 

avatlab1e C of 0 lustory (Attached as Exlnbit B), the first floor has always been used for 

nonresidential use, mcludmg retatl, manufacturmg, grocery, and restaurant uses As of 1958 and 

for many years after that, the second floor was also used for nonresidential purposes, mcludmg 

manufactunng and office space 

V Requested Rehef 

The Apphcant does not mtend any changes to the footpnnt of the Bwldmg or any part of 

the extenor of the Buildmg. Use of the first and second floors of the Butldmg, under a stnct 

apphcatton of the zoning regulations related to FAR hmits for nonresidential use, would allow 
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the use of all of the first floor and a small portion of the second floor. The Apphcant IS 

requestmg rehefthat would allow It to use the entire Buildmg (1 86 FAR) for the proposed use 

VI The Apphcation Satisfies the Burden of Proof for V anance Rehef 

To satisfy the burden of proof for a vanance, the Apphcant must demonstrate three 

elements: ( 1) exceptional narrowness, shallowness, or shape of a specific piece of property at the 

ttme of the original adoption of the regulations, or exceptional topographical conditions or other 

extraordinary or exceptional situation or condition; (2) such condition results m pecuhar or 

exceptional practical difficulties or exceptional and undue hardship upon the owner of the 

property; and (3) the relief can be granted without substantial detnment to the pubhc good and 

wtthout substantially impamng the mtent, purpose, and mtegnty of the zone plan. (D C Code § 

6-641 07(g)(3))(11 DCMR3103 2) 

It Is well estabhshed that because of the nature of vanances and their effects on the zone 
Q> 

plan, the stncter "undue hardship" standard apphes to requests for use vanances whtle t18gles~ 
c:; 

"practical difficulty'' standard apphes to requests for area vanances. Palmer v Board o~mJii; 
<:f') ,~ 

Adjustment 287 A 2d 535 (D.C 1972) The requested rehefhere IS an area vanance. - n~ 
0'\ l""'tlr"l'J 

In the past, vanance requests for an mcrease m the permttted nonresidential F.Ai,m as::>< 
:z "11rr, 

mixed use bwldmg have been considered by this Board to be area vanances at times ~us~ o 
variances at times As noted above, the Zonmg CommiSSIOn has adopted a text amen~nt i;fi 

(5 
provtdmg that these types of requests shall be considered as area variances and not use variances 

That actlon by the Zonmg CommissiOn has effectively ended the debate on the question of 

whether this type of request IS subJect to the higher standard under the use variance test, or the 

lower, practical difficulty, standard of the area vanance test To prove practical difficulty, an 

apphcant must demonstrate that comphance with the area restnction would be ''unnecessanly 

burdensome" A L W Inc v D C Bd ofZomng Adjustment, D C App , 338 A.2d 428,431 

(1975) 

A property's uniqueness IS not lunited to physical aspects of the land and may be determtned by 

"some difficulty not shared by the entire neighborhood." ld at 1098 The Court of Appeals held 

in Clerzcs ofSt Vzator v DC Bd ofZomng Adjustment, 320 A.2d 291 (D.C 1974) that the 

exceptional situation or condition standard goes to the property, not just the land, and that 
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".. property generally includes the permanent structures extstmg on the land " Id at 293-94. The 

Court held that the exceptional sttuatton standard of the vanance test may be met where the 

reqmred hardshtp ts Inherent m the Improvements on the land {lg_, the building or structure) and 

not just the land ttself 

Furthermore, the Court of Appeals held m Gllmartzn v D C Board ofZomng Adjustment, 

579 A.2d 1164, 1167 (D,C, 1990), that tt ts not necessary that the exceptional situation or ~ 

condition anse from a single situation or condition of the property. Rather, tt may anse fr- a o 
c:: "Tl :::0 

"confluence of factors " en .:::::! fT1 
C'J(") 

0"\ r 11 ,., 

A. Exceptional Condttions or Sttuat10ns 

0< 
~ "Tlm 

r--10 5 0 .. . ... 
The exceptional conditions and sttuation wtth this Property mclude (.,) :"-

0"\ .,,!!!: 

(I) the Butlding extsted in tts current density and footprmt pnor to May 12, 1958, and wfs" 

a nonconformmg building at that time and/or when the property was designated W-1. If the 

Buildmg had contmued wtth nonrestdenttal uses on the second floor, the proposed use would be 

etther a matter-of-nght use or approvable as a spectal exception for a change m a nonconformmg 

use. 

(it) the Building has a htstory of nonresidential use; always on the first floor, but also on 

the second floor datmg back to at least 1958 

(m) the Property ts relatively small, with only 2,193 square feet ofland, compared to 

4,828 square feet for the Patagoma property across Grace Street, 4,112 square feet for the Eagle 

Bank property to the east, 4,455 square feet for the retail property to the south, and 

approximately 15,000 square feet for the 3210 Grace Condommium building to the west 

(tv) the Butldmg does not have a basement, whtch ehmmates the abthty to have any 

nonresidential space that does not count agamst FAR, which for many other properties ts the 

non-FAR space used for storage and admmtstratlve functions. 

(v) the Buildmg ts located m a transitional area, essentially part of the retatl section near 

the mtersectlon ofWtsconsm and Grace, and Grace then transttlons to restdenttal as 1t goes to the 

west 

(vt) the Buildmg has been vacant for several years, even though tt ts m the center of the 

Georgetown busmess dtstnct 
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).c or~ffftvrv 
?n ... OF ZO,VfAtt:' 

Practical Ddliculty c.u/J AUG 1
6 

A · ·•u 
Because of the condtttons noted above, stnct comphance wtth the FAR r'«/.ffrreljents of§ 

B. 

931 2 would be unnecessanly burdensome to the Apphcant The small relattve siZe of the 

Property, along With the large relative footpnnt of the Butldmg (both conditions extstlng pnor to 

May 12, 1958), bmtt the use of the second floor to only a few feet for nonrestdenttal purposes 

Thls can be compared to the surroundmg retatl uses, which are etther permitted as contlnumg 

nonconforming uses, or, m the case of Eagle Bank and Patagoma, have much less lot occupancy 

than does the subJect Property, allowmg the use of multiple floors 

Also, even though the second floor of the Bulldmg has apparently been used for 

residential use, it was not ongmally built or coiJ.figured for nonresidential use, and 1t was used for 

nonresidential use for many years In addttion, the stze of the second floor, which 1s essentially 

too large for a typtcal apartment stze m thls area, but not configured well to proVIde two umts, 

makes proVIding a mixed use m thts Bulldmg unnecessanly burdensome, as evidenced by the 

fact that the Bulldmg has remamed vacant m recent years. 

These condttmns present an unnecessary burden, or a practical difficulty, to the 

Applicant, as such concept ts understood by the BZA and the D C Court of Appeals· "Increased 

expense and mconvemence to apphcants for a vanance are among the proper factors for BZA's 

constderatlon "Barbour v DC Board of Zoning Adjustment, 358 A.2d 327,327 (D.C 1976) A 

stnct apphcation of the nonresidential FAR requtrements for thts Property will result in mcreased 

expense and mconvemence to the Apphcant In addttlon to thts, whtle the Apphcant understands 

that the vahdtty of any legal nonconformmg use on the second floor has most hkely exptred, thts 

second floor was used for many years as a nonrestdential use, and many other butldmgs in this 

area also have second floor nonresidential use In that sense, the degree of vanance bemg 

requested 1s small. Another factor whtch the BZA can constder m determmmg the extstence of 

an unnecessary burden to the Apphcant ts "the seventy of the vanance(s) requested" Gzlmartzn v 

DC Bd ofZoning Adjustment, 579 A.2d 1164 (D.C. 1990). 

C. No Substannal Detnment to the Pubbc Good or the Zone Plan. 

The Applicant's proposal1s companble With the density and type of uses m the 

surrounding area. The Building has always been used for nonrestdenttal uses on the first floor, 
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and was used so on the second floor for many years The proposed use ts permttted as a matter­

of-nght tn the W-1 zone, and the Applicant ts aslang for rehef only to use the extstmg gross floor 

area, whtch happens to be well below the maxtmum permttted overall FAR of 2.5 

The proposed use 1s not mtens1ve, and w1ll not attract excess1ve traffic. In particular, the 

second floor IS proposed to be used pnmanly for related office and bakery space, and wtll not 

necessanly mcrease the customer occupancy of the Budding. Fmally, the Appbcant and Dog Tag 

Bakery are non-profit chantable organizations, and the proceeds from th1s enterpnse w11l be used 

to further therr chantable misstons. Any vanance rehef granted will benefit those orgamzatlons 

and the veterans they serve For these reasons, granting rehefwtll not be a substanttal detnment 

to the pubhc good or to the mtegnty of the zone plan 

VII Concluston. 

For the reasons stated above, thts application meets the requtrements for area vanance 

relief, and the Apphcant respectfully requests that the Board grant the requested rehef 

Respectfully submttted, 

Marttn Sulhvan 
\ 

Sulhvan & Barros, LLP 

Date ~ I u~ { \ 3 
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