
Development and Construction Management Agreement 
BZA Case 18651 

Application of Peter J. FitzGerald 

This Development and Construction Management Agreement ("Agreement") 1s made and 

entered into as of this_ day of January, 2014 ("Effective Date") by and among Peter J. 

FitzGerald, and his authonzed agent, John H. FitzGerald, (owner of 319 and the rear of 321 A 

Street, N E. , Lots 22 and 827 in Square 786) ("Owner'') and Bnan M Stansberry (owner of 308-

312 Millers Court, N .E.), Phillip Risinger (owner of 311 A Street, N .E.), Elliot Eisenberg (owner 

of321 A Street, N.E ), Sheila Hollis and John Hollis (owners of325 and 327 A Street, N.E ), 

Pam Schmidle and Robert Schmidle (Owners of317 A Street, N.E.), Robert karen Wallace and 

Andrew Wallace (owners of 315 A Street, N E ), Donna McLean and Marcus Peacock (owners 

of308 A Street, N.E.), Chris Nolde (owner of313 A Street, N.E.), Janet L Schmidt (owner of 14 

Fourth Street, N.E.), Susan Clain (owner of310 East Capitol Street, N.E, unit F), and Gerald 

McDonald (owner of 314 A Street, N E ) (''Neighbors") (collectively the "Parties"). 

1. Introduction. In conjunction With the pendmg Board of Zomng AdJustment ("BZA") 

Case No. 18651, the Owner and Neighbors have met on November 24 and December 18,2013, 

and January16, 2014, to review the proposed demolition of the existing garages and construction 

of a two-story "single-family dwelling" (11 DCMR § 199.1) on a lot to be subdlvtded ("Site") on 

Miller's Court ("Project") As a result of these meetings, the Owner and Neighbors desire to 

into this Agreement to set forth the specific terms and conditions for the requested BZA approval 

of the ProJect and for the Owner's demolition and construction of the ProJect The Owner and Its 

employees, contractors and subcontractors shall ensure through this Agreement a safe, well -
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managed workplace that minimizes the impacts of the construction on the Neighbors and their 

properties. 

2. Approved Plans. The development of the Project shall be m accordance With the plans 

approved by the BZA and marked as Exhibit in the record The footpnnt of the Project will 

not encroach on the public alley, except for the gas line hook up/meter on the 4th street facade of 

the structure which be protected by bollards or other enclosure, as shown on the attached 

Conceptual Site Plan and Elevation, attached as Exhibit A. 

3. BZA Conditions. The Owner Will enter into the BZA record this Agreement and request 

the BZA approval be subject to the conditions set forth in Exhibit B herein 

4. Enforcement. In addition to the enforcement nghts of the Parties, the approved BZA 

conditions and terms of this Agreement shall be incorporated mto any permits reqwred and 

issued by the District of Columbia and enforceable by the Office of Zoning, the Zoning 

Administrator and the Department of Consumer and Regulatory Affrurs, the Department of 

Transportation, Department of Public Works, and other Distnct agencies. 

5. Preliminary Schedule of Construction. The schedule of construction is based on the 

date ofBZA approval. The prehmmary constructiOn timetable IS as follows. 

BZA Approval of Case No 18651 February 2014 

- -

Raze Permit April2014 

- -
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-

Butldtng Permit July 2014 

Substantial Completion February 2015 

6. Phased Demolition and Construction. The demolition and construction of the ProJect 

shall proceed in two phases, includmg: 

a. Phase I· Demolition, Site and UtilityWork, Shell and Under Roof(Estimated 

Duration 8- 10 weeks), and 

b. Phase II: Interior Bwld Out and Finish Work (Estimated Duration. 12- 16 

weeks) 

Phase I will not begin until all permits have been obtamed for the project and the Owner 

ts ready to proceed with construction. To the greatest extent possible, demolition and 

construction actiVIties will be continuous and pursued to expeditiously to complete the project as 

soon as feastble. Owner wtll use its best efforts to plan and schedule demolition and 

construction acttvities to avoid unnecessary delays and penods of extended inactivity 

7. Communication. The Owner shall designate a representative to be the key contact 

the construction period who ts authorized to address complaints and respond to inquiries as the 

contact for the Neighbors regarding construction activities ("Representative"). The 

Representative will hold monthly meetmgs to provide constructiOn updates. The Representative 

shall be accesstble during all business hours and for emergencies at any tlme. The Owner wtll 

provtde the Netghbors wtth the Representatlve's name, telephone number, cell phone number 

e-mail address. 
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8. Compliance with D.C. Law. The Owner agrees that all construction contracts Will 

require that all construction personnelmvolved in the Project stnctly follow the applicable D C 

laws for construction noise. In addition, the Owner shall ensure that such construction contracts 

require contractors and subcontractors to use commercially reasonable technology for qutet 

construction, including, but not limited to, prohibiting the tdling of trucks, prohtbtting or hmitmg 

to an absolute minimum the use of air compressors (which, if used, shall be the quietest 

compressors reasonably available commercially) and limiting to the greatest extent practicable 

noise emanating from the "beep beep" of trucks backing up. 

9. Daily Work Hours. Although D C. Law allows construction work in restdentlal 

neighborshoods between the hours of7:00AM and 7:00PM on weekdays and on Saturdays, the 

Owner agrees to hmtt construction work to exclusively weekdays (Monday- Friday) on the 

following schedule 

a. Phase I. 8:00 am to 6 00 pm; and 

' b. Phase II. 7.00 am to 7.00 pm (with any unusually nmsy work startmg at 8.00 
am). 

Work will not be performed on the weekends or legal holidays. Exception to these hours 

and days will be limited to emergencies, but all emergency work will sttll be consistent with 

applicable D.C. laws and regulations. Construction work includes any deltveries or waste 

and any other activities that produce substanttal noise. No later than the end of the authonzed 

Daily Work Hours, all work will have ceased, all workers will have left the Stte and the Stte will 

secured The Owner agrees to make this restriction a condition of the BZA Order 
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10. Demolition. All demohtion work shall occur within the Project site or the rear of 319 A 

Street, N E., including any dumpster used Demolition matenals or any other debns will not be 

permitted in the public alley or any other pubhc space 

11. Dumpster. No dumpster will be located in the public alley or any other pubhc space. 

The Owner may locate a dumpster within the footprint of the ProJect site or between 319 A 

Street, N E and the ProJect Site. 

12. ConstructioiJ. Equipment and Materials. All construction equipment and matenals will 

be stored and/or maintained on the Project Site or between 319 A Street, N.E and the Project 

Site. Owner Will take all required precautions for the removal of lead paint and any other 

hazardous matenals, mcluding but not hmited to plastic enclosure and dust suppression 

Demolition and excavation for footmgs will require temporary use of the alley for a dump truck 

and/or backhoe, but this Will be limited to only the time required to actually complete the 

immediate work. 

13. Temporary Scaffolding. Temporary Scaffolding With a width of approXImately three 

(3) feet will be allowed in the public alley under the following restrictions· 

485209vl 

a. Used for the erection of the extenor walls above the first floor and roof, 

b. Shall only be used on one public alley side of the ProJect at a time Scaffoldmg on 

the Fourth Street side of the Site will not be in place pnor to 9·00 am to allow 

residents to leave for work before any obstruction of the alley occurs; and 

Page 5 oflO 

Board of Zoning Adjustment
District of Columbia

Case No. 18651
52



c Shall be removed when not in use, including overnight, weekends and legal 

holidays. 

14. Utility Work. The ProJect will include the following utility work at Owner's expense 

a. Replacement of the existing telephone/utility pole to mamtam the existing service, 

and 

b Construction of a new water hne from A Street down the alley to the Site 

15. No Construction Parking. The Owner shall prohibit constrUction workers, supphers, or 

other construction-related personnel and vehicles from parking, standmg, waiting or Idling m the 

pubhc alley or in or blocking private parking spaces The Owner will take all commercially 

reasonable efforts to enforce such prohibition, mcluding placing such prohibition m the contract 

for each contractor and subcontractor. Additionally, the Owner and Its contractor wtll 

mvestigate the avatlability of off-site, private parking for construction-related vehicles, as 

required. 

16. Alley Access and Traffic. The construction wtll be conducted m order to mmimize 

disruption to pubhc alley access for Neighbors' vehicles and dehvenes, emergency vehicles and 

trash collection. The Owner, except in an emergency, will provide at least 72-hours notice to the 

Neighbors of any activity that will require any part of the public alley's temporary (longer than 2 

hours) closing in order to minimize disruption and allow alternative planning. Owner will use tts 

best efforts to ensure that dunng any temporary blockmg of one part of the alley, alternative 

will be matntained through other parts of the alley system to and from the adjoinmg public 
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Owner will be especially careful to ensure that any temporary blockmg of the alley will not 

unreasonably restnct access to the rear and/or parking for the houses on A Street and Fourth 

If requested and feasible, Owner will promptly move and/or relocate any temporary obstruction 

the alley to allow access for A Street and Fourth Street restdents 

17. Repair of Damage to Adjacent Alley. The Owner (through its General Contractor, 

requtred utility deposits and/or D.C Water) shall be responsible for the prompt repatr of any 

"cuts" it makes or whtch are made for tts benefit into the surface of the public alley for utility or 

other work and for any damage to such road surfaces caused by Its constructiOn activities 

(exclusive of normal wear and tear and general pubhc use of such alley) 

18. Disruption of Services to Neighbors. The Owner (or his Representative) wtll 

communicate with all relevant utilities (e.g. PEPCO, Washington Gas, DC Water and Sewer 

Authority, Venzon, Comcast, etc) to assure that the Neighbors will be notified at least 72 hours 

in advance of any potential ma.Jor disruption of pubhc or pnvate utihty, cable, mtemet or phone 

servtces, depressurization of water, or disruption of sewer lines resultmg from activities on the 

Site should Neighbor's properties be wtthout satd services for longer than four (4) hours and/or 

overnight 

19. Cleanliness. The Owner shall be required to maintain a clean work-site and surroundmg 

public alley, includmg removal of trash, dirt and mud, and other debris from construction 

acttvities at the end of each work day No construction related trash or materials wtll be 

deposited in the pnvate trash cans belongmg to the Neighbors. 
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20. Support of the BZA Application and Agreement to Support BZA Applications of 

Neighbors. The Owner agrees to the BZA imposing conditions to approval of the BZA Order as 

are reasonable and necessary to effectuate the terms set forth in thts Agreement. 

21. Dispute Resolution and Enforcement. Thts Agreement 1s being adopted by the Owner 

for the benefit of the community and is an agreement between the Owner and Neighbors. The 

Parties intend that if concerns or disputes anse, these concerns and disputes should be addressed 

collegially to the maximum extent possible, and the parties anticipate that such collegial efforts 

will be successful. A signatory may, however, 1f1t deems the matter particularly senous and tf 

collegtal efforts have not resulted in appropriate relief, pursue the legal and equitable remedtes 

normally available to a party to an agreement, includmg any remedtes m a court of law The 

agreement of the Owner to the foregomg is subject to and condttloned on the Netghbors 

supportmg the Project before the BZA as evidenced by the Neighbors submitting a letter of 

support to the BZA prior to January 29,2014 (the Netghbors are not required to attend the pubhc 

heanng of the BZA pertaining to the ProJect currently scheduled for January 29, 2014) 
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22. Counterparts. This Agreement may be executed m counterparts but each such fully 

executed counterpart shall constitute one and the same Agreement. 

(Signatures appear on the foUowing page) 
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The Parties have signed this Agreement effective as of January ~1ot4. 
1 

Peter J. FitzG~~er 

/!-

Date: 

J 

Phillip Risinger, Neighbor 

Date: 

Pam Schrnidle and Robert Schrnidle, 
Neighbors 

Date: 

Donna McLean and Marcus Peacock, 
Neighbors · 

Date: 

Janet L. Schmidt, Neighbor 

Date: 

Gerald McDonald, Neighbor 

Date: 

485209vl 
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Brian M. Stansberry, Neighbor 

Date: 

Sheila Hollis and John Hollis, Neighbors 

Date: 

Karen Wallace and Andrew Wallace, 
Neighbors 

Date: 

Chris Nolde, Neighbor 

Date: 

Susan Clain, Neighbor 

Date: 

Date: 
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EXHIBITB 
PROPOSED CONDITIONS FOR BZA 18651 

1. The development ofthe Project shall be m accordance with the plans approved by 
the BZA and marked as, Exhibit_ in the record. The footprint of the Project wtll not encroach 
on the public alley, except for the gas line hook up/meter on the 4th street facade of the structure 
which wtll be protected by bollards or other enclosure, as shown on the Elevation, attached as 
Exhibit -

2. The approved BZA conditions and terms of this Agreement shall be Incorporated 
into any permits reqwred and issued by the District of Columbia and enforceable by the Office of 
Zoning, the Zomng Administrator and the Department of Consumer and Regulatory Affatrs, the 
Department of Transportation, Department of Public Works, and other District agencies. 

3. The demolition and construction of the ProJect shall proceed m two phases, 
including: 

a. Phase I. Demolition, Site and Utility Work, Shell and Under Roof 
(Estimated Duration. 8 - 1 0 weeks), and 

b. Phase II Intenor Build Out and Fimsh Work (Estimated DuratiOn 12 - 16 
weeks). 

Phase I will not begin until all permits have been obtained for the project and the Owner 
1s ready to proceed with construction. To the greatest extent possible, demolition and 
construction activities will be continuous and pursued expeditiously to complete the proJect as 
soon as feasible. Owner will use its best efforts to plan and schedule demolition and 
construction activities to avoid unnecessary delays and periods of extended inactivity 

4 The Owner shall designate a representative to be the key contact dunng the 
construction period who is authonzed to address complamts and respond to mqumes as the key 
contact for the Neighbors regardmg construction actiVIties ("Representative") The 
Representative will hold monthly meetings to provide construction updates The Representative 
shall be accessible during all business hours and for emergencies at any time The Owner wtll 
provide the Neighbors wtth the Representative's name, telephone number, cell phone number 
and e-mail address 

5. The Owner agrees that all construction contracts will require that all construction 
personnel mvolved in the Project strictly follow the applicable D C. laws for construction nmse 
In addition, the Owner shall ensure that such construction contracts require contractors and 
subcontractors to use commercially reasonable technology for quiet construction, mcludmg, but 
not limited to, prohibiting the Idling of trucks, prohibiting or limitmg to an absolute mmimum 
the use of air compressors (which, if used, shall be the quietest compressors reasonably avrulable 
commercially) and limiting to the greatest extent practicable noise emanating from the "beep 
beep" of trucks backing up 
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6. The Owner agrees to hmit construction work to exclusively weekdays (Monday -
Fnday) on the following schedule· 

a Phase 1: 8:00am to 6 00 pin; and 

b. Phase II: 7:00am to 7.00 pm (wtth any unusually noisy work starting at 
8·00 am). 

Work Will not be performed on the weekends or legal holidays. Exception to these hours 
and days will be limited to emergencies, but all emergency work Will still be consistent wtth 
applicable D.C. laws and regulations. Construction work mcludes any dehvenes or waste 
disposal and any other activities that produce substantial noise No later than the end of the 
authonzed Daily Work Hours, all work will have ceased, all workers will have left the Site and 
the Site will be secured. 

7 All demolition work shall occur withm the Project Site or the rear of 319 A Street, 
N.E., including any dumpster used. Demolition materials or any other debns Will not be 
permitted in the public alley or any other public space 

8. No dumpster will be located in the public alley or any other pubhc space The 
Owner may locate a dumpster withm the footprint of the ProJect site or between 319 A Street, 
N.E. and the Project Site 

9. All construction equipment and materials will be stored and/or mai.ntamed on the 
Project Site or between 319 A Street, N.E. and the Project Site. Owner Will take all requtred 
precautions for the removal of lead paint and any other hazardous matenals, mcludmg but not 
limtted to plastic enclosure and dust suppression. Demolition and excavation for footmgs Will 
require temporary use of the alley for a dump truck and/or backhoe, but thts Will be hmited to 
only the time required to actually complete the immediate work 

10 Temporary Scaffolding with a width of approximately three (3) feet Will be 
allowed in the pubbc alley under the folloWing restrictions: 

(a) Used for the erection of the exterior walls above the first floor and roof, 

(b) Shall only be used on one pubhc alley side of the Project at a time. 
Scaffolding on the Fourth Street side of the Site will not be in place prior 
to 9.00 am to allow residents to leave for work before any obstruction of 
the alley occurs, and 

(c) Shall be removed when not m use, including overrught, weekends and 
legal holidays 

11. The Owner shall prohibit construction workers, suppliers, or other construction-
related personnel and vehicles from parking, standing, waiting or idling m the pubbc alley or m 

2 
486073v2 

Board of Zoning Adjustment
District of Columbia

Case No. 18651
52



or blocking private parkmg spaces. The Owner will take all commercially reasonable efforts to 
enforce such prohibition, including placing such prohibition in the contract for each contractor 
and subcontractor. Additionally, the Owner and its contractor will mvestigate the availability of 
off-site, private parking for construction-related vehicles, as required. 

12. The construction will be conducted in order to mimmize disruption to pubhc alley 
access for Neighbors' vehicles and deliveries, emergency vehicles and trash collection The 
Owner, except in an emergency, will provide at least 72-hours notice to the Neighbors of any 
activity that will require any part of the public alley's temporary (longer than 2 hours) closmg m 
order to minimize disruption and allow alternative planning. Owner will use Its best efforts to 
ensure that during any temporary blocking of one part of the alley, alternative access will be 
mamtained through other parts of the alley system to and from the adjoimng pubhc streets. 
Owner Will be especially careful to ensure that any temporary blockmg of the alley will not 
unreasonably restnct access to the rear and/or parkmg for the houses on A Street and Fourth 
Street. If requested and feasible, Owner Will promptly move and/or relocate any temporary 
obstruction to the alley to allow access for A Street and Fourth Street residents. 

13. The Owner (through its General Contractor, required utility deposits and/or DC 
Water) shall be responsible for the prompt reprur of any "cuts" It makes or which are made for Its 
benefit into the surface of the public alley for utihty or other work and for any damage to such 
road surfaces caused by Its construction activities (exclusive of normal wear and tear and general 
public use of such alley). 

14. The Owner (or his Representative) Will commumcate with all relevant utilities 
(e g PEPCO, Washington Gas, DC Water and Sewer Authority, Verizon, Comcast, etc) to 
assure that the Neighbors will be notified at least 72 hours in advance of any potential maJor 
disruption ofpubhc or private utility, cable, internet or phone services, depressunzation of water, 
or disruption of sewer hnes resultmg from actiVIties on the Site should Neighbor's properties be 
without srud services for more than four (4) hours or overnight 

15 The Owner shall be required to maintain a clean work-site and surrounding pubhc 
alley, includmg removal of trash, d1rt and mud, and other debns from construction activities No 
construction related trash or materials will be deposited in the private trash cans belonging to the 
Netghbors. 
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