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LAST WILL AND TBS'rAMENT OP 

JOSEPH PITZGERAI:.D, JR. 

I, JOSEPH FITZGERALD, JR., of Great Palls, V1rg1nia, do 

hereby make, publ1sh and declare th1s to be my Last Will and 

Testament, hereby revok1ng any and all W1lls and Codlc11s thereto 

at any t1me heretofore made by me. 

FIRST. I d1rect my executors, here1nafter named, to pay 

out of my estate all of my JUSt debts and the expenses of my 

last 1llness, funeral and burial, includ1ng the expenses of 

the acqu1s1t1on of a bur1al lot and an appropr1ate marker for 

my grave if not already prov1ded ~ me, in such amounts as my 

executors may deem proper, and w1thout regard to any l1m1tatlon 

1mposed by law or rule of Court, as soon after my death as may 

be pract1cable. Prov1ded that tb1s d1rection shall not be 

construed to requ1re the payment of any cla1m or obl1gat1on 

wh1ch 1s not otberw1se legally enforceable aga1nst me or my 

estate, nor to requ1re the payment of any obl1gation prior to 

its matur1ty 1n accordance with its terms. 

SECONDa In the event my w1fe, LoU1se s. F1tzgerald, and 

I shall die under such c1rcumstances as to render it diff1cult 

to determ1ne whether she surv1ved me, she shall be conclusively 

presumed to have predeceased me, and all prov1s1ons of th1s 

my Last W1ll and Testament shall be construed upon that presumption. 

TBIRDa If at the t1me of my death 1 am the owner of any 

real or personal property (~nclud1ng without l1mitatlon bank 
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and saving and loan association accounts), registered or recorded 

Jointly in the names of myself and other person(s), and such 

Joint owner(s) shall survive me, then I d1rect that any interest 

that my estate could have in such Joint property shall pass 

to the surviving JOint owner, and my executors shall make no 

claim on behalf of my estate for any interest that my estate 

could have in the same. 

POURTH• I direct that all state and local 1nheritance 

taxes and federal estate taxes, success1on dut1es and transfer 

taxes and all charges in the nature thereof payable by reason 

of my death or by reason of any bequest or dev1se conta1ned 

1n this my Last Wtll and Testament, or aga1nst or by reason 

of any trusts created by me 1n the nature of a testamentary 

dispositlon, including any such tax payable by reason of the 

proceeds of life in~urance or property passtng by rtght of 

surv1vorship, shall be paid and d1scharged in full out of the 

principal of my residuary estate and be and constitute a charge 

thereagalnst rather than aga1nst the recip1ent thereof who sbal1 

rece1ve the full amount of property wtthout impairment or reduc­

tton because of any such taxes. 

FIFTH All of my tang1ble non-income producing personal 

property (exclud1ng cash) of whatsoever nature and wheresoever 

situate, 1nclud1ng but not ltmited to my ]ewelry. personal 

effects, articles of personal use and adornment, books, house­

hold furniture and furnishings, automobiles and l1ke personalty, 

I give and bequeath unto my wife, Loutse s. F1tzgerald, prov1ded 

she shall have surv1ved me. In the event that my said wife 

shall have predeceased me, then in such event unto my son, Peter 

Jerry F1tzgerald. 

SIXTH: I g1ve and devise all of my r1ght, title and 1nterest 

1n and to the real estate descr1bed as 1648 Irving Street, N.w., 

-2- Board of Zoning Adjustment
District of Columbia

Case No. 18651
50



DUU' U..lu li\CE '0 .1 

Wasb1ngton, D.C., together wtth the 1mprovements thereon, 1f 

owned by me, 1n whole or 1n part, at the time of my death, 

absolutely and 1n fee s1mple unto my brother, Louts J. F1tzgerald, 

1f l1v1ng at the t1me of my death but not otherwise. 

SEVENTH: If at the t1me of my death, my brother, Lou1s 

J. P1tzqera~d, shall be 1n any way 1ndebted to me, I do hereby 

forg1ve such' debt and do d1scharge the same in full and d1rect 

my executors to prov1de my said brother Wlth appropr1ate ev1dence 

of the d1scharge of such 1ndebtedness and the release of any 

l1ens secur1ng any such 1ndebtedness as there may be. 

EIGHTH: I g1ve and bequeath the sum of Two hundred thousand 

dollars ($200,000.00) 1n cash and/or notes rece1vable secured 

by f1rst deed of trust, unto LOuis J. Fitzgerald, as Trustee, 

IN TRUST NEVERTHELESS for the benefit of the children of said 

Lou1s J. F1tzgerald and Trustee shall serve w1thout bond and 

w1th all of the powers here1nelsewbere granted my Trustees. 

The Trustee shall hold and adm1n1ster the assets as one trust 

unt1l the t1me for term1nat1on of the trust as here1nafter 

prov1ded. In the event that sa~d Lou1s J. F1tzgerald shall 

have predeceased me or bav1ng surv1ved me shall d1e or for any 

reason shall res1gn or otherw1se fa1l to act as Trustee, I do 

d1rect that Raymond L. Poston shall be the alternate or successor 

Trustee to l1kew1se serve Wlthout bond and w1th all of the 

powers and dut1es here1nafter granted my Trustees and be shall 

be respons1ble solely for assets of the trust receipted for 

by him. I further grant unto the survivor of the said Trustees 

the power to nom1nate and appo1nt in writing a successor Trustee. 

Such successor Trustee shall only be chargeable for such assets 

rece1pted for and no bond shall be required unless the instru­

ment of appo1ntment requ1res a bond. The trust herein estab­

llshed shall terminate at such time as the youngest liv1ng ch1ld 

of my brother, Lou1s J. Fitzgerald, shall b~ve attained the 
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age of Thirty-five (35) years with outright distribution of 

the principal and any undistributed net income, in equal shares 

unto the children of my said brother or all to the survivors 

or survivor of them, provided, however, that the descendants 

of any then deceased ch1ld of my said brother shall take the 

share which such deceased child would have taken if liv1ng at 

the t1me of terminat1on and by the princ1ple of per st1rpes. 

Dur1ng the cont1nuat1on of the trust here1n established, Trustee 

1n h1s sole and absolute dlscretion shall pay or apply the net 

1ncome (or accumulate the same), together w1th so much of the 

pr1neipal thereof, to or for the beneflt of the benef1ciaries 

and particularly for their education and necessary maintenance 

and without regard to the preference of one beneficiary over 

the other. The decision of the Trustee shall be bind1ng on 

all part1es and not subJect to challenge by anyone. 

NINTH: All of the rest residue and remainder of my estate, 

real and personal, of whatsoever nature and wheresoever situate 

of which I shall be seized or possessed, exclustve of that over 

wh1ch I may 1n any manner have power of appo1ntment or testamentary 

power of d1spos1t1on, I g1ve, dev1se and bequeath unto my son, 

Peter Jerry Fitzgerald, as Trustee, he to serve w1thout bond, 

IN TRUST NEVERTHELESS for and upon the follow1n9 uses and purposes, 

with the powers and duties and subJect to the terms and conditions 

all as hereinafter set forth in this my Last W1ll and Testament. 

During the lifetime of my sa1d son, Peter Jerry F1tzqerald, 

Trustee, shall invest and reinvest the principal of said trust 

and shallpay the net income thereof only, unto h1mself 1n install­

ments no less than annually. 

In the event that my son, Peter Jerry Fitzgerald, shall 

have predeceased me or shall for any reason whatsoever fail 

or refuse to act or qualify or hav1nq qualified shall die or 

for any reason whatsoever shall resign then and 1n such event 

t do nominate, const1tute and appoint as successor Trustee such 
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person or persons or corporate f1duc1ary as my son, Peter Jerry 

Fitzgerald, shall namtnate and appo1nt 1n wetting and falling 

any such nom1nat1on of a successor Trustee by my satd son, then 

I do nominate and appoint my wtfe, Lou1se s. P1tzgerald, and 

F. Elwood Dav1s, oc the surv1vor of them or such person or 

persons or corporate flductary as my w1fe, Lou1se s. Pttzgerald• 

and the sa1d P. Elwood Dav1s, or the survivor of them shall 

nom1nate and appo~nt 1n wr1t1ng. Such successor Trustee shall 

qualtfy as such successor Trustee upon receipt of the assets 
' tben constttut1ng the trust and without the 1ntervent1on or 

order of any court and shall be respons1ble solely for the 

assets of the trust as rece1ved and recetpted for by such suc­

cessor Trustee. Any successor Trustee shall likewtse serve 

wtthout bond unless otherwtse spec1f1ed by the tnstrument in 

wr1t1ng by wh1ch they are so nomtnated and appo1nted. 

Upon the death of my son, Peter Jerry Fitzgerald, the then 

Trustee shall d1v1de tbe trust estate into as many shares of 

equal value as there are qrandch1ldren of m1ne 11v1ng at the 

t~e of my death and one share of equal value for each grand­

cblld of m1ne who shall have predeceased me leav1n9 descendants 

be or she surv1v1ng. 

A. Wtth respect to a share so set apart for a grandch1ld 
of m~ne l~v1ng at the t1me of my death, who has atta1ned 
the age of Th1rty-f1ve (35) years, my Trustee shall 
d1str1bute outr1ght to him or her h1s or her share 
hereunder. As to any grandchlldren under Th1rty-f1ve 
(35) years the Trustee shall hold 1n trust such share, 
as a separate trust, for the benef1t of such grandch1ld 
of m1ne and dur1ng the cont1nuat1on of the trust, 
Trustee shall pay the net 1ncome thereof (or accumulate 
the same) unto, or shall apply the same for the benef1t 
of, such grandch1ld all 1n the sole d1scret1on of 
Trustee. Further, Trustee shall pay to such grandch11d 1 
or apply for b1s or her benefit, so much of the trust 
pr~nctpal as Trustee 1n b1s sole discret1on shall 
deem necessary for the support, maintenance, health 
and educat1on of sue~ grandcbtld. At such t1me as 
such grandch1ld shall atta1n the age of Tb1rty-f1ve 
{35) years, Trustee ,hall transfer, convey, set-over 
and deliver the remainder thereof unto such g~andchild 
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free and clear of any further trust. In the event 
that such grandchild shall die before the termination 
of his or her trust leaving descendants him or her 
surviving, Trustee shall terminate such grandchild's 
trust and shall transfer, convey, set-over and deliver 
the principal and any accumulated net 1ncame thereof 
unto the descendants of such deceased grandchtld by 
the princ1ple of per st~rpes and falling any descendants 
of such deceased grandch1ld, then 1n equal shares 
unto my then surv1v1ng grandchlldren who were 11ving 
at the time of my death or the descendants of any 
such grandch1ld who shall be then deceased, by the 
princ1ple of per stirpes, prov1ded however, that at 
$UCh t1me there shall be subs1st1ng a trust establ1sbed 
hereunder tn th1s my Last Wtll and testament for any 
benef1c1ary so entttled to take, such benef1c1ary's 
share shall be transferred, conveyed, set-over and 
del1vered unto such beneflciary•s trust and adm1n1stered 
and distributed all as herein otherwise provided therefor 

B. With respect to a shafe set apart for the descendants 
of a deceased grandchild of m1ne, trustee shall transfer 
convey, set-over and del1ver sa1d share unto such 
descendants all by the principle of per stirpes, except 
as prov1ded 1n subparagraph c hereafter. 

c. Any share wh1ch shall be set apart for any descendants 
of a then deceased grandchtld of m1ne (per st1rpes) 
who shall not, at the ttme entttled thereto, have 
atta1ned the age of twenty-one (21) years, shall vest~ 
but nevertheless be held 1n further separate trust, 
w1th all of the powers, dut1es and cond1t1ons hereln­
elsewhere conferred upon ~rustee, unttl such descendant 
of the deceased grandch1ld of m1ne shall have atta1ned 
the age of twenty-one (21) years whereupon Trustee 
shall term1nate the trust and d1str1bute the assets 
thereof as then constttuted unto such descendant, 
outr1ght and free of any further trust and 1n the 
event that such descendant shall have d1ed pr1or to 
atta1n1ng age twenty-one (21) years, unto hts or her 
estate. Dur1ng the cont1nuat1on of a trust here1n 
created, Trustee shall pay the net 1ncome (or accumulate 
the same) together w1th the pr1nc1pal thereof, all 
1n the Trustee's sole d1scret1on, or app~y the same 
for the beneftt of such descendants unttl he or she 
attatns the specif1ed age or earlter dtes. 

D. If any trust created hereunder shall violate any appli­
cable rule aga1nst perpetu1t1es, accumulattons or 
any s1m1lar rule or law, my Trustee is hereby dtrected 
to term1nate such trust on the date l1m1ted by such 
rule or law and thereupon the property held 1n such 
trust shall be dtstrlbuted to the persons then ent1tled 
to share the tncome therefrom 1n the proport1ons 1n 
which they are then entitled to $hare such income, 
notw1thstand1ng any provtslon of th1s wtll to the 
contrary. 

B. Until paid by Trustee under a trust heretn created, 
neither the principal nor 1ncome of a trust shall 
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be l~able for the debts of any benef~~1ary thereof, 
nor shall the same be subJect to se1zure by any credttor 
of any benef1c1ary, under wrtt or process at law or 
1n equ1ty and no benef1c1ary shall have any power 
to sell, assiqn, transfer, encumber or in any other 
manner ant1c1pate or dtspose of b1s or her tnterest 
in satd trust or the ~ncome therefrom. 

TENTH• In relat1on to the trusts herein created, I hereby 

g1ve and confer upon my Trustees, all however subJect to any 

11m1tat1ons elsewhere set forth in this my Last Wtll and Testament, 

full dtscrettonary powers of management and control, of sale 

and resale 1n fee simple or otherw1se, at publ1c or private 

sale and upon such terms and conditions as Trustees shall deter­

mlne, of mortgage, lease and pledge, of investment, retnvestment 

and exchange, and they shall keep the trust estate, 1n such 

securtt~es and other forms of property, tnclud~ng real estate, 

corporate stocks, common and preferred, debenture bonds and 

other obl1gat1ons whether or not secured, (including any Common 

Trust fund operated or matntained by a Trustee hereunder), as 

they may deem suttable for the trust, and shall not be restr1cted 

to aecur1ties or property of the character now or hereafter 

author1zed by law or rules of Court. Trustees are further 

author~zed to take any act1on wh1ch, 1n their JUdgment, ts 

necessary or des1rable for the proper and advantageous management, 

1nvestment and d1str1but1on of the trust estate, includ1ng 

leas1ng real estate for such terms as they may deem des1rable 

even though such terms may extend beyond the per1od of the 

trust. In connection w1th any real property, the ~rustees shall 

have full autbor1ty to repa1r, construct, add to, demolish, 

and matntain such property as 1s deemed advantageous for the 

trust. 

Trustees are further empowered to borrow money for trust 

purposes pledging the assets of the Trust as security therefor 

{1nclud1ng the borrow1ng from the bank1ng department of the 

Corporate trustee, if one there be) all in the exercise of 

Trustees• sole and uncontrolled discretion. 
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Further, I ~ Jby give and grant the Truste hereunder 

the power and authority to be exercised by said Trustees at 

any time and from time to time as said Trustees may deem advis­

able and without regard to any law, rule of Court or any regula­

tion of bank supervisory agencies, to hold and retain all or 

any part of the trust property coming into the hands of the 

Trustees and belonging to the trust so long as the Trustees 

may deem advisable even though such property (by reason of its 

character, amount, proportion to total trust assets, or otherwise) 

would not be considered appropr1ate for the fiduciary apart 

from this provision and w1thout liability for loss or depreciation 

which may be occasioned thereby. 

Trustees are author1zed to vote, 1n person or by proxy, 

upon any secur1t1es held 1n sa1d Trustr to consent to and partici­

pate in the reorganization, consolidation or merger of any corpor~ 

tion the securities of wh1ch are held 1n the Trust. Trustees 

in their d1scretion ~hall determine whether and to what extent 

stock dividends, extraordinary cash div1dends and the proceeds 

of the sale of r1ghts shall be treated as principal or income 

and to settle or compromise any claims for or against the trust 

estate and generally to exercise, in respect of assets held 

1n Trust, all r1ghts, powers and pr1v1leges as m1ght lawfully 

be exerc1sed by any person own1ng s1m1lar secur1t1es 1n his 

own r1ght. 

No purchaser of assets from the Trustees shall be under 

any obligation to see to the propriety of the sale nor the 

application of the purchase pr1ce. 

The Trustees may keep the assets of the trust in registered 

form, or 1f des1red, in unregistered form and payable to bearer, 

and if in registered form, may keep the same registered in their 

name as Trustees, or in the1r name without the des1gnat1on of 

the trusteeship, or in the name of any nominee or nominees. 
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The Trustees are hereby author1zed to make all tax returns 

wh1ch may be required of the trust from time to time under the 

laws of the Un~ted States, and the local laws in force w1th 

respect thereto, to contest or comprom1se any tax liabil1ty 

and to pay out of the funds held 1n trust any taxes wh1ch Trustees 

deem properly or necessar1ly payable therefrom. The Trustees 

are further author1zed 1 1n the d1scharge of the1r dut1es, to 

pay from the funds held hereunder such other charges and expenses 

as are necessary and proper in the management of the Trust and 

the Trust assets, 1nclud1ng reasonable compensat1on to counsel 

and agents employed by them. 

In case the Trus~ees are requ1red to d1v1de the trust fund 

1nto parts or shares 1n order to d1stribute the same, they are 

author1zed and empowered ~n the1r sole discret1on to make d1v1sion 

and d1str1but1on 1n k1nd or 1n money, or partly 1n k1nd and 

partly 1n money, and to sell any or all secur1t1es and property 

of the trust for the purpose of d1str1but1ng the proceeds. 

The Trustees shall render usual and proper statements and 

the books of the Trustees shall be open at any reasonable t1me, 

or t1mes, to the 1nspect1on of the 1nterested part1es ent1tled 

thereto. The Trustees shall be entitled to receive reasonable 

compensat1on for services rendered. 

All powers bere1n given to the Trustees are in add1tion 

to and not in lim1tation of, the general powers given Trustees 

by law 1nclud1ng all powers granted a Trustee under 564.1-57 

of the Code of V1rg1n1a. 

ELEVENTH. I hereby nom1nate, const1tute and appo1nt my 

w1fe, Lou1se s. Fltzgerald, and my son, Peter Jerry P1tzgerald, 

or the surv1vor of them to be the executors of my estate and 

I wa1ve bond w1tb respect to my executors in any jurisdict1on 

where1n they may be r~1red to post bond. 
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I hereby give to my executors full power and discretion 

in the management and control of my estate, with full right 

and power to sell all or any portion thereof which th~y may 

deem necessary or advisable for the payment of my just debts 

or the advantageous settlement or protection of my estate and 

no purchaser from my executors shall be under any obl1gation 

to see to the propr1ety of the sale or to the appl1cat1on of 

the purchase money. I further d1rect that in the sale of any 

real or personal property that my sa1d executors shall not be 

required to petition any court whatsoever for authority to make 

any sale or ratification after sale. Any d1str1bution may be 

in cash, in kind, or partly 1n cash and partly in k1nd. My 

executors may keep the assets of my estate 1n reg1stered ~, 

or 1f des1red, 1n unreg1stered for.m and payable to bearer, .rd 

if in registered form, may keep the same registered as at tne 

time of my death or registered 1n the1r name as executors, or 

in the name of any nom1nee or nominees. 

TWELFTH• All 1ncome accumulated and rece1ved on property 

in my estate after my death, and dur1ng the period of adminis­

tration, shall be cons1dered as 1ncome for distribution and 

no part thereof shall be transferred to the pr1ncipal of my 

estate, notwithstanding any rule of law or court decisions to 

the contrary. 

THIRTEENTH• Such powers as I haYe hereunto granted my 

executors I do also grant my ~rustees of any trusts created 

hereunder and such powers as t haye hereunto granted such Trustees 

I do grant my executors. 

FOURTEENTH: The necessary grammatical changes required 

to make the provisions hereof apply to the male, female or 

neuter gender, and those changes required with respect to singula~ 
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and plural usage shall 1n all cases be assumed as though fully 

expressed. 

IN WXTNESS WHBREOF, I have hereunto set my band and aff1xed 

my seat ch1s l!!b day of ____ _.A~p~r-1_1 _________ , 1979. 

S1gned, sealed. publlshed and declared by Josepb Fltzgeraldr 

Jr., the day and year last here1nabove wr1tten, as and for h1s 

Last W1ll and Testament, 1n our presence, and we, at h1s request, 

1n b1s presence and 10 the presence of one another, have hereunto 

subscr1bed our names as attest1ng w1tnesses. 

~ &\;-:""\.~f) 800 17th Street, N. W 
~""\.~'N ~ \_X~~ Address Wash1ngton, D c 20006 

f\.'S' \.,.d.&. &~'2 Address _________ s~a=m;e~---------------

A 

_<J...-...7-~oJ_a...,u~f~~-... Q.-....:;~=~--&7/.......,..J_..Addresa. ____ s::.::a=me=-------
r /7 f'-

/ 
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City of Washin~ 4 ) 
--~~--------~---------:) as: 

D1str1ct of Columb1a ) 
------------------------

Before me, the undersigned authority, on this day personally 
appeared Joseph Fitzgerald, Jr., South'l'rlDbl.e, In , 

El nabeth D :t.'Vans , and f¥!n' E Bal.l.ey , known to 
me to be the testator and w1tnesses respectively, whose names 
are stgned to the attached forego1nq 1nstrument and, all of 
these persons being by me first duly sworn, Joseph Fitzgerald, 
Jr., the testator, declared to me and to the w1tnesses 10 my 
presence that said instrument is h1s Last Will and Testament 
and that he had w1ll1ngly s1gned and executed 1t 1n the presence 
of said witnesses as his free and voluntary act for the purposes 
there1n expressed; that sa1d w1tnesses stated before me that 
the forego1ng Last Wlll and Testament was executed and acknowl­
edged by the testator as h1s Last W1ll and Testament 1n the 
presence Of Bald Wltnesses, WhO, ln hlS presen~~ ang ~t h~~ 
request, and 1n the presence of each other, d1d subscr1be their 
names thereto as attest1ng w1tnesses on the day of the date 
of said Last Wlll and Testament, and that the testator, at the 
t1me of execut1on of sa1d Last W1ll and Testament, was over 
the age of 18 years and of sound and d1spos1ng m1nd and memory. 

,7 

... k..t.= k ~:zfj u·!cl l ~ 1- • 
I JO BPH p ZGERAL ' JR 

t ..... \~A~~u...,.......,_,r\.o...-..p.,..;'--...XS~cb~s.:~'-'-;;a,\.:>------Address ___ s_am...-e.__ ____ _ 

-~-~~~--~~~~~~~t~,-~~~~~--~~--~~~i~~~,t~'--~Address _________ s_an~e ________________ _ 
// 7 

Subscribed, sworn to and acknowledged before me a Notary 
Public, by Joseph Fitzgerald, Jr., the testator, subscr1bed 
and sworn to before me by South Trlllble, III , 

J:.luaOOtlJ D. Evans, and r.tMy E. Ba1ley , w1tnesses, th1s 
~ day of C~' .,6 A.D-;., 1979. 

Mr 0 t 'n lla*tl 1M. M. • 

By. • ----
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