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Ehe: question has' arisen as to the point from which the height

allowed by Section 5 should be measured. * The owmers of the bwilding

contend it should be measured from H Street which has the greatest elera~
tion, while the: Building Department insists the measurement mmst be rade
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TOs THE' COMMISSIONERS.  © .
IN:REz~J -- Request. of Lte.Cole. T.. J.. Hayes, Assistant Engineer:
-« ,  Commissioner,.for an opinion as to the place from which : . .
i1 Tlthe-height: of a budlding to be erected in the triangle -
©. . bounded: by H Street, 1llth Street, and New York Avenue, . S
) . " Ne- Wey shall be-measured under the provisions of the -
3 - . /- . Actof 1910 regulating the height of buildings in’the 7
< w5 o - . District of Coluwmbia- . - B e T
BEPGRTS &y . "eelie, o d L S T TS AR i
: The: Virginia Hotel Company is the owner of the above-nentioned
property and propeses: to erect thereon an office building to  the full T
- hedght permitted by the laws: and Zoning Regulations of the District. The i
plaos’ as. submitted call for- a.building approximately 130 ‘feet in height
" with setbacla above: the.110 foot level as required by Paragraph 11 of Po-
Section XIIT of the Zoming Regulations.. 1lith Street and New York Avenge .
.+ . are of sufficient width to permit,. wnder Section S of the sct of 1910 £
(Section 5-405,. D.. C.. Code 1940. edition), the erection of this building b
: Yo - height of 130" feete. H Street is not wide enough to permit a hed.ght T
oL 130 feet,, but. it has an elevation greater than New York Avenuee- :
: Section 5 of the Act of 1910 reads in paxt as followss. -
s .+ 7.1 95eCe e That no building shall be erected.
: . o o o o 30. 25 t0 exceed in: height. above the sidewalk )
- the: width. of the street;, avenue, or highway in its .
j | front, increased by 20.feet;n,. .. , -
_;:: oL "R’oblm.ng‘shall be-erected o s o o as. to - r
1- 7. exceed:the heightr of 130 feet on a business strest X ‘
.. . e o & o except ox the North side of Pennsylvania 5 P
| twi ... Avenue between First and Fifteenth Sts., N.W., where :
. an extreme height of 160 feet. will be permitted,n :”
E nThe height. of 2 building on a corner lot
= " ) will be determined by the width of the widsr street.n
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¢ frem the front facing- 1hth Street, the street from which the height
. of the-building is. taken. .Sectionm 7 of. the Act of 1910 (sect:.on 5-407, .
D, C.. Gode, 19)40 edition) provides as follows:. o

© T NSeCe: 7, 'mat for: the- pu:r.'poses of this Act
the height- of buildings shall be measured. from the- .
level. of. the-sidewalk ooposite the -middle- of the.

. fronot. of’ the- building: to ther highest point of the :
* . roofe. If the bullding haz: mare: than one front,.

-+ - :-Ghe-beight: shall. be measured from the élevation of
- 7 ‘the-sidewslk opposite- the middle-.of ‘the- front. that:
g e w:L'L'L pam:r.t o:C the: greatw height..ﬂ‘ T

- et

--._.h_:.,_"_--ﬂ_.. =2 2

N L
S0 . 'rhawBuiId:Lng" Denaz:ﬁnent cnnst:r:ues' this Section as if it read
that ths. height. shall be-measured. from the elevatiom of the sidewalk
. opposite. the middle of the front. facing the: street the width of which
permitted. the- greater height. Dv.my opinion there is no-basis: for- this -

construction,. Sectiom 5 establishes maxdimmx height classifications for- -

‘all buildings, based. omr width of streets, business or residential use
of the: streets, and occupation of’ adjacent. blocks' for parks, reservam
“tions: orpublic bxﬁ.ldings The maximmm: height: classiﬁcaﬁon having -

. ‘been determined: under Section. Sy Section: 7 then furnishes the rule for-
determining the permissible: height. of -a: particular building within: that
class. Sectlon T states: that: "the: -height shall he-measured. from the- '

* dlevation:of the- sidewalk oppositer the middle of the. front that will
permit. of the-greater heightn,. ‘Neither the elevation of the sidewallc

" norr the: front of the building determines the maxizmm height clasufica--. 7

" tien.. The words- mthat will permit of the greater height" refer to the
Beight. to-be determined by the- actual. measurement, rather: than to the
maxcimum: height: clagsification which has already-been .determined by the -
width of one. or more- of the sitreets.. Séctions: 5*ands7 are separate and
distincti As before- stated: the: maximum heizght. classificationsis deter=
mined. by the widest street, When that has been ascertained the actual

‘height. of the building is measured from the middle of the fromk of the ~ . ' -

bu:l.ldlng: oppos:r.te- the: sidewallc having: the: gzw.’r.est eleva.tion.,

B e . There is nothing in the COnmrit(:ee Reperta on the-Act of 1910
'which thrcws any light wpon- this probleém. However,. scme help is obe
tained from a consideration of the: Act which. the: ‘Act of 1910 super-—-
sedsde -Gu. Harch 1, 1055 Congress passed.an ict. to regulate the height
of hmld:.ngs in the District of Columbiz (30 Stat. 922).. '.Ihis Act.
prov’ided. in part' imSecta.on Ly as: followssy:

e

altered on any: strest in the District of Columbia
to: exceed.in height above the, sidewalk the width of.
the:- street in its: front, #* # e The height of"

i

nSec.. Le- - That no. bu:l.lding shall be erected or- L

—
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buildings on corner lots shall in all cases: be
regulated by the Iimitations. gove:ming o the
broadex sf:reet- T3 W N

Sectiorr 6 of the Act‘pranded- = e s

RS ‘nSecs. 6.. That the he:.ght of all build:mgsr

; shall be measured. from the lével of the sidewall . - _° e .

.. opposite the middle of” the front of the building . -, © = - .-

.« . to: the highest point of’ the roofs if the:building . . . "« - -
- ¥ hasvmore; than one-~front the:measurement shall be - - - - - ¢

iy g ma.d.e:upcn the f.mn'b‘ fa.cin,, the: stx:eet‘ of—ateepest \ SR

'}T ) .. m‘*,(* *.;t s ek -‘... :- o "' L - ..‘__: -_"‘T':..'. w, s ot

-~ T It mll be notad '{'.hat th& mc'l: of‘1899 provided that the heigh‘l:
of buildings onm comer lots would be- regulated by the limitations govern~- -
ing on the-broader street, and that if the. buiIuinghad more . than one - D =
front the measurement was to.be made: from. the front:facing the street of . 97 |
steepest. grade..” The method prescribed for measuring tkhe height had .~ .
nothing to do with the width of the street from-wihich the theoretical
height was. ascertained since that street was: not necessarily the one
having the steepest grads. In fact,. if the: narrower sireet had the - : cELC
. steepest grade and thal grede: ascended. the actual height of the building - . .. -
- would be increased: because of the condition on the:narrower streete. On = -- . [.. -
- March 3, 1503 the provisions of Sectiom 6 of the Act of 1899 preseribing - . - f.-: -
- the-method of measuring the height. of a building having more. thau one 5 TR
ﬁcontwasamendedtoreadasfouows- (32315&1;.. 1022).. - = B EES

R .. WSecCe. 6.. 'matthe hea.ghi’.‘ of allbuildings . oo e T T
s+, : shall bermeasured from the Ievel of' the sidewalk O S
B * .opposite: the: middle of the front of tHe*building- SRR -

. 7 ‘to. the: highest point of the roof.. If the building= - IR Y
" has: more- thamn one- front,. the: height should be - WEOR g e RS
. . -% ... meastred. -fromw the mean elevation: o£ the sidewalle . RS P
e at. the: street cornersk,, ) - P N o
na.-e, aga:.n, the messurenent. of the height was determined without refer— - ¥
ence. to the width of the street from which: the theoretical height was
talens: The . act of 1899;. both: as: originally enacted and.as: amended,. : §
_.cleariy shows: the intent of Congress. that the measurement of the actwa: = & . I:
height of the building wes to. be made without regard. to the street the ;
width of which pernﬁ.tted. the greater theoretical height, and there is
._nothing in the 1910 Act uuich indicates that: congress intended to.change-
“this. princ:mle.n _ . .
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. T am there;ore of the ouim.on that the he:.ght of the building
here involved should be measured from the middle of the .front of the
building.on. H Street, the elevation of the sidewalk on that strzet per—
n:.tting' the. greater he:l.ghtu
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as one of the comprehensive elements and planning goals which bear on such classifications,
but ownership, as opposed to use, may not be controlled, per se.

2. In connection with the second question I have reviewed Sections 5 and 7 of the 1910 Height
Act (D.C. Code Sections 5-405 and 5-407, 1973 edition) together with the definition of "height
of building” in Section 1202 of the Zoning Regulations and Sections 5-424, D.C. Code, 1973
edition. Section 5-424 provides, In pertinent part:

Whenever the regulations made under the authority of sections 5-413 to 5-428
require*** a lower height of buildings*** or impose other higher standards than
are required in or under any other statute or municipal regulations, the regulations
made under authority of said sections shall govern***,

"Higher" standards in this context means more restrictive standards. The remainder of Section
5-424 provides the converse, that is, when a statute or regulation other than the Zoning
Regulations imposes higher standards, the other statute or regulation governs. Section 5-424 is
in substance [*8] the same as Section 9 of the Standard State Zoning Enabling Act, which is
intended to resolve apparent conflicts between zoning reguiations and other regulations or
statutes, by making the more stringent requirement applicable. See 1 Anderson, American Law
of Zoning Sec. 5.20.

The question therefore becomes whether the definition of buiiding height in Section 1202 of the
Zoning Regulations provides a more stringent standard than sections 5 and 7 of the 1910
Height Act.

The last sentence in that paragraph of Section 1202 which defines "height of building" reads:

If a building fronts on more than one street any such front may be used to
determine the maximum height of buiiding, but the basis for the height of buliding
shall be determined by the width of the street selected as the front of the building.
[Italics in original.]

This provision does not purport to require that the permissibie height must be measured from
the same street whose width is used to determine the permissible height. Aithough the Zoning
Commission has the authority to enact height limits which are more restrictive than those of the
1910 Act, it would require a strained reading of [*¥9] the quoted portion of the definition to
find such a purpose. Such a course should be avoided, particularly in light of the plain language
of the 1910 Act.

Accordingly, the height need not be measured from the eievation of the wider street, This
conclusion, of course, should not be understood to limit the Zoning Commission's authority

under Articie 75.
-

3. Finaily, I conciude that the Commission, notwithstanding its broad authority under Article 75,
may not order that historic buildings or an interior arcade shali be excluded from the calculation
of gross fioor area, The exclusions which are suggested as precedents effected reasonable
interpretations of the floor area ratio regulations. The exclusions which are presentiy sought
would effect an improper amendment of those reguiations. The exclusion in Order No. 101,
moreover, was applicable to an area which the Commilssion required to be used as a pedestrian

https://www.lexis.com/research/retrieve?_m=539ce536bfac79b6590336d1cd8a667d&cesve... 1/23/2013
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MEMORANDUM
TO: Zoning Commission
e

FROM: Jennifer Steingasser, Deputy Director <~
Travis Parker, Zoning Review Manager
Stephen Cochran, Zoning and Special Projects Planner

DATE: September 15, 2008

SUBJECT: Recommendations Regarding Measurement and Regulation of Height
ZC #8-06-01

I.  Overview of Zoning Review Process

This report considers general rules and recommendations applicable to the measurement of height in
the Zoning Regulations. It is the third of approximately twenty subject area reports to come before the
Zoning Commission (the Commission) as part of the zoning review process mandated by the 2006
Comprehensive Plan.

Regulations are currently being reviewed by policy subject areas. Public working groups discussions
are centered on issues identified in the Comprehensive Plan and on potential conflicts within the
Zoning Regulations. Recommend changes are then forwarded to the twenty-four member Taskforce
for additional review and input. Finally, recommendations for each subject area will be available for
public review including a hearing before the Zoning Commission. After the conclusion of public
review for all subject areas, OP will work with the Office of the Attorney General to draft zoning
language to reflect the proposed policy changes.

1. Context of the District’s Regulation of Height

The height of buildings is of concern to cities throughout the world. Historically, height limits are
based on the analysis of direct physical factors such as light, air, shadows, important views, or fire
protections, and factors such as a city’s goals, urban form, technology, traffic, infrastructure capacity,
historic preservation, air quality, and sustainability. These factors are weighed and balanced against
the returns that may come from permitting taller development on sites.

In the District of Columbia, this weighing and balancing of height concerns has not been done on a
comprehensive basis since 1910. At that time, the 1910 Congressional Act to Regulate the Height of
Buildings in the District of Columbia (Height Act or 1910 Height Act) was introduced to the Congress

801 North Capitol Street, N.E., Suite 4000, Washington, D.C. 20002 202-442-7600, fax 202-442-7637 or 7638
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OP Preliminary Report on Height Recommendations
September 15, 2008

There are several concepts that need to be clarified or simplified. There are four recommendations in

this section. The first two deal with determining the bottom measuring point. The third defines natural
grade. The final recommendation clarifies the top measuring point.

IV.B 1. Location of Bottom Measuring Point

Existing Practice

For buildings that have frontage on more than one street, a building’s height may be drawn from “the street that
permits of the greater height.” The District has traditionally permitted a building to determine its allowed height
based on one of those streets and the point from which that height is measured to be on another of those streets.
Court and Office of the Attorney General opinions have reinforced this tradition. This practice has permitted
larger buildings with multiple frontages to rise higher than would otherwise be permitted on some streets.

Issues

The Working Group has asked for greater clarity and predictability determining a building’s maximum allowed
height.

Recommendation B.1 (Recommendation 5)

Clarify the determination of the measuring point for building height when a building faces more
than one street. Option 1: The street chosen to determine the maximum allowable height must
also be used to determine the point from which building height is measured. Option 2: Any
abutting street which a building faces may be used to determine the measuring point regardless
of which abutting street is used to determine maximum allowable height.

Analysis

Since the Height Act separates the sections for determining allowed height and determining the
measuring point, it can easily be read that these have no relation and can be considered in isolation.
However, this existing system is counterintuitive and often difficult ferJtaypeeple—to understand.
Whether the existing interpretation is kept or modified, it is important that the method for determining
the measuring point is clearly delineated in the regulations.

Clearly, the Act anticipates that a building on a corner or through lot with two frontages could result in
a building that is higher on one of those frontages that would otherwise be allowed. However,
separating height determination and measuring point allows, in some cases, a building to be higher on
both frontages than would otherwise be allowed on either one (See Figure 5).

Option 1 would require both the maximum permitted height and the measuring point to be taken from
the same street ensuring that at height on at least one frontage is based on the street width. Option 2
would maintain the long-time existing practice of permitting precedent of over 50 years that would allow
measuring point and permitted height to be determined by different streets. It reflects official 50 years of
precedent and opinions of the District’s Corporation Counsel/Attorney General Either policy would need to
be written clearly and consistently in the regulations.
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Potential for taller building
on Narmrower Street

Allowable Height if
based uponstreet chosento
determine heigt

Height as permited
relative to Wider Street “A”

Height as permited
relative to Wider Street “A”

| 2 2 |

Sloped grade to site :

|

! |

1 !

i 1

7 7 7 7

Narrower and higher Development Site Abutting Multiple Steets Wider and bwer Street “A”
Street “B” seleced selected to determine

to measure allowable height

applicable height

Figure 5

Comments and OP Response

e The existing measuring method has been favorably viewed by the development community and,
until recently by federal review agencies,

e It has been of concern to some citizens when the situation occurred next to residential areas.

e Option 1 is not controversial with the latter groups, but is of considerable concern to the
development community.

e They development community has stated that:

e Several court decisions and Corporation Counsel / OAG opinions have endorsed the
traditional practice (Option 2);

e Land values and purchase prices have been based on the square footage that is possible
with the existing practice, rather than on the reduced square footage that would result from
the proposed concept. This may diminish property values.

e There is no justification for making an implicit distinction between through block buildings
with different elevations on each block-front, and buildings that run between a street front
and an alley with different elevations.

Option 1 represents the simplest way to regulate measuring point and addresses the concerns of the
Working Group. For some properties Option 1 could result in lower total heights and decreased
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Mechanical equipment

™ inside of tower. Not

| permitted. If

considered part of roof
structure, it should be
set back from street.
No change
recommended if part
of a horizontal
penthouse;
recommended as
special exception if
eauinment is in tower.

“Architectural
embellishment” above roof is
not tower, pinnacle or other
primarily vertical feature. Is
not now permitted. No
change recommended.

Railing may not be set back
at 1:1 ratio. 1:1 is, and
would continue to be
required.

Figure 9



	Exhibit_Height_CorporationCounsel1950
	Exhibit_Height_AG_Opinion_1976
	Exhibit_Height_Zoning Commission Height Report - Final for 09-25-08
	MEMORANDUM
	I. Overview of Zoning Review Process
	III. Height Subject Area Process





