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Before the 
 

DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

 
 

APPEAL OF:         ) 

Shaw Dupont Citizens Alliance for the     )  
Administrative Decision of DCRA in its    ) 

Interpretation of 11 DCMR Sections 1901.6 and 1900.1  ) 
for 1346 T Street, NW, Washington DC 20009   ) 
Lot 0088, Square 238       ) 

Appeal No. 18568       ) 
 

 
MOTION TO DENY MOTION TO DISMISS 

 

Shaw-Dupont Citizens Alliance, Inc. (hereinafter the "Appellant" or "SDCA") requests that the 
Board of Zoning Adjustment (hereinafter "BZA") deny the Department of Consumer and 

Regulatory Affairs' (hereinafter "DCRA's" or "Appellee's") motion to dismiss dated June 11, 
2013.   

 

BACKGOUND 
 

Without addressing the substantive issues associated with the SDCA appeal, DCRA seeks a 
dismissal of the appeal on procedural issues as set forth below: 
 

(1) lack of timeliness because of (a) the Source Theater Company ("Source Theater") 
obtained its Certificate of Occupancy ("C of O") on January 29, 2009 and (b) A1's 

Market, LLC (hereinafter "Intervenor") obtained its C of O on January 7, 2004, 
(2) standing. 

 

The arguments outlined by DCRA in its motion to dismiss are both without merit as discussed 
further herein. 

 
TIMELINESS 

 

As stated in its appeal, SDCA is appealing two interpretive decisions of DCRA related to 
Sections 1901.6 and 1900.1 of Title 11 of the District of Columbia Municipal Regulations 

("Zoning Regulations") (with Sections 1900 thru 1999 of the Zoning Regulations hereinafter 
referred to as the "ARTS Overlay District").     
 

The two decisions related to interpretations of the ARTS Overlay District, which are subject of 
the appeal, were made on February 6, 2012 and March 8, 2013.  Specifically, following a request 
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by SDCA to the Zoning Administrator for a determination letter for the issues subject of this 
appeal, the zoning administrator1 responded as follows: 

 
It is not necessary for my office to issue a formal letter as my email of Feb 11, 2013 

[below] constitutes my determination on this matter. If you wish to file an appeal to the 
BZA, you may do so on the basis of that email by filing an appeal with the DC Office of 
Zoning. 

 
I am cc’ing Richard Nero, Deputy Director of Operations with the DC Office of Zoning, 

for his information. Please let me know if you have any further questions. 
 
 In the instant case, SDCA's appeal was filed on March 28, 2013, which is well within the sixty 

(60) day period requirement of Section 3112.2(a) of the Zoning Regulations.  Accordingly, 
DCRA's request for dismissal for lack of timeliness must be denied since the time period 

requirement of Section 3112.2(a) of the Zoning Regulations has been satisfied. 
 

DCRA's Argument I 

 
DCRA's claim that Source Theater Company obtained its C of O on January 29, 2009 is simply 

not relevant to this appeal.  Appellant is not challenging Source Theater's C of O.   Appellant is 
challenging DCRA's conclusion that the characterization of Source Theater as a Legitimate 
Theater prevents the characterization of Source Theater as also being a "drinking establishment" 

within the meaning of Section 1901.6 of the Zoning Regulations.  In other words, Source Theater 
may be both (1) a Legitimate Theater and (2) a "drinking establishment" within the meaning of 

Section 1901.6 of Zoning Regulations.      
 
The most obvious of many examples is that of a restaurant (e.g., Masa 14 and Standard)2, which 

can be characterized as a (1) restaurant and (2) as a "drinking establishment" within the meaning 
of Section 1901.6 of Zoning Regulations, assuming it has a duly issued ABC license and 

alcoholic beverages are sold and consumed at the establishment.  Similarly, Blackcat, a music 
venue3 located on Square 238 at 1811 14th Street, NW,  is drinking establishment" within the 
meaning of Section 1901.6 of Zoning Regulations, since it has a duly issued ABC license and 

alcoholic beverages are sold and consumed at the establishment.  In fact, Blackcat, which has the 
same multipurpose ABC license4 as that of Source Theater, is included in the measurement 

calculation while Source Theater is erroneously excluded. 
 
Therefore, Source Theater is a Legitimate Theatre as provided in the Zoning Regulations and 

evidenced by its C of O.  And, more importantly, for the purposes of the interpretation which is 
the subject of this appeal, Source Theatre that is also a "drinking establishment" within the 

meaning of Section 1901.6 of the Zoning Regulations as evidenced by its ABC License No. 
79281, Class DX and by the fact that alcoholic beverages are sold and consumed at the 

                                                 
1
 See Exhib it 1.1 - Letter of Determination from Matthew LeGrant 

2
 See Exhib it 2 - ABRA Report, page 5. 

3
 See Exhib it 2 - Chart provided by DCRA and ABRA Report, page 5.  

4
 Id. 
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establishment5.  Accordingly, DCRA must include the linear foot frontage of Source Theater 
when determining the linear foot frontage measurement limitation calculation for Square 238.  

 
 

DCRA's Argument II 
 
DCRA erroneously alleges in its motion to dismiss that the administrative decision that 

Appellant "complains of …was made over nine years ago" to the property owner of 1346 T 
Street, NW (the "Subject Property") for purposes of operating an establishment know as Café 

Collage, a coffee shop with a Class DT License6, which was cancelled on the December 5, 
2012.7  Also, it is important to note that Café Collage operated without a kitchen as Subject 
Property does not currently have a kitchen8.   Furthermore, as stated in Intervenor's Request to 

Intervene, it is Intervenor's intention is build out the premises to open a restaurant and bar at 
Subject Property9. 

 
Again, Appellant is appealing DCRA's interpretations of the ARTS Overlay District, which came 
into force on August 20, 2010 when the ARTS District Overlay was amended by the Zoning 

Commission in its Notice of Final Rule making and Z.C. Order No. 10-17.10   In relevant part for 
this appeal, DCRA's erroneous interpretations of Sections 1901.6 and 1900.1 of the ARTS 

Overly District for the Subject Property arose in connection with Intervenor's application ABRA-
91140 with the District of Columbia Alcoholic Beverage Control Board ("ABC Board") for a 
new class CT license11 for premises located at the Subject Property.   See Diagram 1 below that 

depicts the interpretation issue. 

                                                 
5
 See Exhib it - 1.2  

6 License “Class” generally refers to the type of alcoholic beverage that may be sold/served at a particular 

establishment.  Licensees are assigned to classes ranging from A to G.  License Classes C and D apply to on -

premises retailers such as restaurants, taverns, and hotels   Class C may sell/serve beer, wine, and spirits while  

Class D may sell/serve beer and wine only. 

7
 See Exhib it 1. 

8
 See Exhib it 2 - ABRA Investigator Report, Page 3, where the Intervenor's member/owner states there is no kitchen 

at Subject Property.  A lso see Page 10 where Intervenor's member/owner states that she and her husband live at 

Subject Property.  
9
 See Exhib it 2A.  

10
 See Exhib it 3.  

11
 See Exhib it 3A. 
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Because the ARTS Overlay District use limitation or cap had been satisfied for Square 238, 

SDCA requested that DCRA enforce the ARTS District Overlay in anticipation of a new 
certificate of occupancy to be issued to Intervenor.   However, DCRA erroneously concluded in 

its decisions, subject of this appeal, that the ARTS Overly District was not applicable for Subject 
Property, and on February 20, 2013, DCRA issued to the Intervenor a new certificate of 
occupancy, Permit Number C01301182, as an ownership change.   

 
Section 3203.8 of the Zoning Regulations provides as follows: 

 
Any use that is authorized by a certificate of occupancy may be established and continued 
pursuant to the terms of the certificate and the provisions of this title in effect on the date 

that the certificate is issued, subject to the following conditions: 
 

(a) The use shall be designated on the certificate of occupancy in terms of a use 
classification that is established by this title; 

 

(b) The use shall be established within six (6) months of the date on which the 
certificate is issued; and 

 
(c) Any amendment of the use authorized by the certificate shall comply with 

the provisions of this title in effect on the date that the certificate is amended.  

 
In the instant case, the use authorized by a certificate of occupancy (i.e., CO0901011 dated 

January 1, 26, 2009 and formerly CO 68314 dated January 7, 2004) may be established and 
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continued pursuant to the terms of the certificate (i.e., CO01301182 dated February 20, 2013) 
and the provisions of this title (i.e., Title 11) in effect on the date the certifica te is issued (i.e., 

February 20, 2013 for CO01301182).   Since Sections 1901.6 and 1900.1 of the ARTS Overly 
District (i.e., provisions of Title 11 in force as of August 20, 2010) were in effect on February 

20, 2013, Intervenor's certificate of occupancy could only be issued pursuant to the provisions of 
the ARTS Overlay District.   
 

If DCRA had properly interpreted the provisions of the ARTS Overlay District in question, then 
Intervenor's proposed tavern use as set forth in CO01301182 pursuant to an "ownership change" 

could not be established and continued since the cap for drinking establishments for Square 238 
had been meet.   Specifically, this is because Section 1900.3 of the ARTS Overlay District 
provides that "the ARTS Overlay District and the underlying zoning shall constitute the Zoning 

Regulations for the geographic area identified in § 1900.1" and that "where there are conflicts 
between this chapter and the underlying zoning, the more restrictive regulations shall govern."    

 
Furthermore, Section 1906.1 of the ARTS Overlay District provides, in relevant part, that the 
BZA "may grant exceptions under Section 3104 from any of the requirements or limits of the 

ARTS Overlay District other than § 1901.6."   Thus, in the case at hand, the more restrictive 
regulation for Square 238 and portions thereof and properties in that Square (including, but not 

limited to, Subject Property) is that of Section 1901.6 of the ARTS Overlay District.  Therefore, 
no tavern use may be established and continued pursuant to an "ownership change" for Subject 
Property because of application of the drinking establishment use limitation of the ARTS 

Overlay District.   
  

 
STANDING 

 

In its motion to dismiss, DCRA erroneously alleges that SDCA has not properly alleged that it 
has standing to bring the appeal.  It is important to stress the fact that it is the interpretation issue 

that is the subject of this appeal, which has implications to properties on Square 238 and parts 
thereof in the Arts District Overlay including but not limited to Subject Property.  It is the 
interpretation decision with respect to Subject Property that gives the standing for the 

interpretation appeal.  In other words, this is not a "backdoor" attempt to challenge Intervenor's C 
of O.  The purpose of the appeal is to have the Arts District Overlay properly interpreted and 

enforced for Square 238 and parts thereof in the Arts District Overlay.  
  
Section 3112.2 of the Zoning Regulations provides, in relevant part, that "any person aggrieved 

by any order, requirement, decision, determination, or refusal made by an administrative officer 
or body, including the Mayor of the District of Columbia, in the administration or enforcement 

of the Zoning Regulations may file a timely appeal with the Board."   
 
In its appeal, SDCA specifically outlines its grievance as follows:  

 
By not applying the use limitation as interpreted herein, there is effectively no 

eating/drinking use limitation for portions of squares (i.e., streets other than 14th Street, 
NW and U Street, NW) within the Arts District area in contradiction of the purpose and 
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policy of the Arts District, which is intended, inter alia, to encourage a mix of uses (e.g., 
100 percent of T Street, NW frontage within the Arts District area may be drinking 

establishments despite over concentration of drinking establishments for Square 238 and 
portions thereof within the Arts District area).  

 
To add more clarity, Section 101.1 of the Zoning Regulations states the following: 
 

  In their interpretation and application, the provisions of this title shall be held to be the 
minimum requirements adopted for the promotion of the public health, safety, morals, 

convenience, order, prosperity, and general welfare to: 
 

(a) Provide adequate light and air; 

 
(b) Prevent undue concentration of population and the overcrowding of land; 

and 
 
(c) Provide distribution of population, business and industry, and use of land 

that will tend to create conditions favorable to transportation, protection of 
property, civic activity, and recreational, educational, and cultural 

opportunities; and that will tend to further economy and efficiency in the 
supply of public services. 

 

As set forth in Article III of the SDCA bylaws12, the boundaries of SDCA is defined as the area 
bounded to the: East to 12th Street, NW; South to S Street, NW; West to 15th Street, NW; and 

North to U Street, NW.   SDCA has many members that reside or own property within the ARTS 
Overlay District and Square 238.  In fact, SDCA has a member that owns property abutting 
Subject Property.13  Since Square 238 and portions thereof (including the Subject Property) are 

within the boundaries of SDCA, SDCA14 and its membership should enjoy the benefits of the 
Zoning Regulations outlined in Section101.1 and, more specifically, the benefits of the ARTS 

Overlay District.  
 
Specifically, Section 1900.2 of the ARTS Overlay District states its purpose is to:  

 
(a) Encourage a scale of development, a mixture of building uses, and other attributes 

such as safe and efficient conditions for pedestrian and vehicular movement, all of 
which will be as generally required by the Comprehensive Plan;  

                                                 
12

 See Exhib it 4. 
13

 Ron Renchard , a SDCA member, is an abutting a property owner at 1348 T Street, NW. See Exhib it  5. 
14

 See Goto v. District of Columbia Bd. of Zoning Adjustment, 423 A.2d 917 (D.C.1980).  There the court ruled that 

the owner of property adjacent to the rear yard of the subject property, on which the owner of that property had built 

a kiln, was an aggrieved person within the meaning of the zoning regulation because the neighbor resided 

“immediately behind the subject site.”  Also, see Citizens Ass'n of Georgetown v. Simonson, 131 U.S.App.D.C. 

152, 153, 403 F.2d 175, 176 (1968) (per curiam), cert. denied, 394 U.S. 975, 89 S.Ct. 1454, 22 L.Ed.2d 755 (1969) 

(Congressional direction to Alcoholic Beverage Control Board to consider “the wishes of the persons residing or 

owning property in the neighborhood” in is suing licenses and CAG's allegation that many members reside or own 

property within neighborhood establishes nexus between plaintiff's interests and adverse action of d efendants 

required to support judicial review of relicensing of saloon).   
Board of Zoning Adjustment
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(b) Require uses that encourage pedestrian activity, especially retail, entertainment, and 

residential uses;  
 

(c) Provide for an increased presence and integration of the arts and related cultural and 
arts-related support uses;  

 

(d) Expand the area's housing supply in a variety of rent and price ranges;  
 

(e) Expand business and job opportunities, and encourage development of residential and 
commercial buildings;  
 

(f) Strengthen the design character and identity of the area by means of physical design 
standards;  

 
(g) Encourage adaptive reuse of older buildings in the area and an attractive combination 
of new and old buildings; and 

 
 (h) Foster eighteen (18) hour activity and increased public safety. 

 
Without proper enforcement of Section 1901.6 of the ARTS Overlay District with respect to 
drinking establishments, SDCA and its membership are denied the benefits granted by the ARTS 

Overlay District.   
 

Furthermore, because DCRA failed to properly interpret and enforce the ARTS Overlay District, 
SDCA and its membership were required to spend scare time, resources, and cost to protest 
Intervenor's application ABRA-91140 with the District of Columbia Alcoholic Beverage Control 

Board ("ABC Board") for a new class CT.15   According, SDCA, an aggrieved person, has 
satisfied its requirements under Section 3112.2 of the Zoning Regulations. 

 
 

CONCLUSION 

 
For the reasons stated in this motion, the Appellant requests that the BZA deny DCRA's motion 

to dismiss dated June 11, 2013 because the Appellant filed its appeal within the time period 
requirement of Section 3112.2(a) of the Zoning Regulations and because Appellant has standing 
in the appeal.   

                                                 
15

 See Exhib its 5.1 and 5.2 
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German Xavier Jimenez <german.xavier.jimenez@gmail.com>

Letter of Determination for 1346 T St, NW

LeGrant, Matt (DCRA) <matthew.legrant@dc.gov> Tue, Feb 26, 2013 at 1:54 PM
To: German Xavier Jimenez <german.xavier.jimenez@gmail.com>
Cc: "Fletcher, LaVerne (ABRA)" <laverne.fletcher@dc.gov>, Erling Bailey <ebjdc@aol.com>, Ronald Renchard
<rrenchard@best-ortho.com>, elwyn ferris <elwynferris@hotmail.com>, "Nero, Richard (DCOZ)"
<richard.nero@dc.gov>

German Jimenez-

 

It is not necessary for my office to issue a formal letter as my email of Feb
11, 2013 [below] constitutes my determination on this matter. If you wish to
file an appeal to the BZA, you may do so on the basis of that email by filing
an appeal with the DC Office of Zoning.

 

I am cc’ing Richard Nero, Deputy Director of Operations with the DC Office
of Zoning, for his information. Please let me know if you have any further
questions.

 

Best Regards,

 

Matthew Le Grant

Zoning Administrator

Dept of Consumer and Regulatory Affairs

Government of the District of Columbia

1100 4th St SW - Room 3100

Washington, DC 20024

Phone: 202 442-4652

FAX:    202 442-4871

Email: matt.legrant@dc.gov

Web: http://dcra.dc.gov/DC/DCRA/Permits/Certificates+of+Occupancy+and+Zoning

Page 1 of 2Gmail - Letter of Determination for 1346 T St, NW
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From: German Xavier Jimenez [mailto:german.xavier.jimenez@gmail.com]
Sent: Sunday, February 24, 2013 5:05 PM
To: LeGrant, Matt (DCRA)
Cc: Fletcher, LaVerne (ABRA); German.xavier.jimenez@gmail.com; Erling Bailey; Ronald Renchard; elwyn
ferris
Subject: Letter of Determination for 1346 T St, NW

 

Mr Legrant,

[Quoted text hidden]

Page 2 of 2Gmail - Letter of Determination for 1346 T St, NW
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To:

Cc:

Bcc:

Subject: Fw: Eating/Drinking Establishment Frontage: 1300 block of U Street NW

From: "Reid, Rohan (DCRA)" <rohan.reid@dc.gov>
Date: March 11, 2013, 11:16:18 AM EDT
To: German Xavier Jimenez <german.xavier.jimenez@gmail.com>
Subject: RE: Eating/Drinking Establishment Frontage: 1300 block of U Street NW

Good morning Mr. Jimenez,
 

I received your voicemail and both emails regarding the updated frontage and the Source Theater for square 0234 on 14
th

St,
NW.  I apologize for not explaining the discrepancy between the frontage Mr. Le Grant and I shared with you previously and
that listed in my email to you on Friday.  In my review of the available frontage, I realized that the data for one of the
eating/drinking establishments was previously entered incorrectly.  It was corrected and you now have the updated frontage for
that square.
 
According to the Zoning Regulations the Source Theater is classified as a Legitimate Theater (see definition below) with
accessory sale of pre-packaged foods, beer and wine.  It is also described as such on the certificate of occupancy.  Its primary
use is not an eating/drinking establishment and therefore the street frontage it occupies is not included in the inventory for

eating/drinking establishments on 14
th

St, NW.  Please note that ABRA’s use categories may differ from the zoning regulations’
use categories for the purposes of the licenses that they issue.

 
Legitimate Theater - a building, or a part of a building, that is designed and used for the presentation of live plays and other
forms of dramatic performance. The facility typically has a stage or other performing area plus tiers of seats for the audience,
or other arrangements for the audience to sit or stand to view the performance.
 
Regards,
 

Rohan Reid
Program Analyst ǀ Office of the Zoning Administrator 
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Department of Consumer and Regulatory Affairs
Government  of the District of Columbia
1100 4th Street, SW, Suite E340 ǀ Washington, DC 20024
(202) 442-4648 (p) ǀ (202) 442-4863 (f) ǀ rohan.reid@dc.gov ǀ www.dcra.dc.gov

 
From: German Xavier Jimenez [mailto:german.xavier.jimenez@gmail.com]
Sent: Saturday, March 09, 2013 1:00 PM
To: Reid, Rohan (DCRA)
Subject: Re: Eating/Drinking Establishment Frontage: 1300 block of U Street NW

 
Rohan
 
After reviewing the list, I did not see Source Theater.  Please note has an ABC license #79281, Class DM and viewed as a drinking
establishment.

Let me know.

Best,

German
 
 

Sent from my iPhone

On Mar 8, 2013, at 5:16 PM, "Reid, Rohan (DCRA)" <rohan.reid@dc.gov> wrote:
Good afternoon Mr. Jimenez,
 

I am following up to provide you with the requested information for square 0238 on 14
th

St, NW. 

Attachment 2 
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Square Total Street Frontage
 

Maximum amount
devoted to

eating/drinking
establishments

Current amount devoted
to eating/drinking

establishments

Available amount for
eating/drinking
establishments

0238 450.0 225.0 220.6 4.4

Measured in linear feet
 
The list of current eating and/or drinking establishments for square 0238 on U Street, NW is as follows:
 

Section Square Lot Address Name Linear Frontage

1800 Block of 14th St NW 0238 0818 1801 14th St NW Standard 20.00

1800 Block of 14th St NW 0238 0854 1805 14th St NW Cork Market and Tasting Room 23.18

1800 Block of 14th St NW 0238 0821 1811 14th St NW Black Cat 62.50

1800 Block of 14th St NW 0238 0860 1819 14th St NW El Centro D.F. 20.08

1800 Block of 14th St NW 0238 0874 1825 14th St NW Masa 14 37.80

1800 Block of 14th St NW 0238 0032 1833 14th St NW Bar Pilar 18.00

1800 Block of 14th St NW 0238 0084 1841 14th St NW Manny & Olgas 17.50

1800 Block of 14th St NW 0238 0856 1847 14th St NW Café Saint-Ex 21.00

Regards,
 

Rohan Reid
Program Analyst ǀ 
Office of the Zoning
Administrator
Department of
Consumer and
Regulatory Affairs
Government  of the
District of Columbia

1100 4th Street, SW, Suite E340 ǀ Washington, DC 20024
(202) 442-4648 (p) ǀ (202) 442-4863 (f) ǀ rohan.reid@dc.gov ǀ www.dcra.dc.gov

<image002.jpg>
 
From: German Xavier Jimenez [mailto:german.xavier.jimenez@gmail.com]
Sent: Tuesday, March 05, 2013 10:27 AM
To: Reid, Rohan (DCRA)
Subject: Re: Eating/Drinking Establishment Frontage: 1300 block of U Street NW

 
Rohan.  
 
Thank you.  This is my understanding also.  However, it would be good to have this information for purposes of of an
interpretation case with BZA regarding square 238.
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Best,  
 
German

Sent from my iPad

On Mar 5, 2013, at 10:24 AM, "Reid, Rohan (DCRA)" <rohan.reid@dc.gov> wrote:
Mr. Jimenez,
 
I am not able to get that information to you at this moment; however, I can compile and get it to you in a day or
two.  I can also tell you that there is zero linear frontage remaining for eating and/or drinking establishments for
square 0238. 
 
Regards,
 

Rohan Reid
Program Analyst ǀ Office of the Zoning Administrator 
Department of Consumer and Regulatory Affairs
Government  of the District of Columbia
1100 4th Street, SW, Suite E340 ǀ Washington, DC 20024
(202) 442-4648 (p) ǀ (202) 442-4863 (f) ǀ rohan.reid@dc.gov ǀ www.dcra.dc.gov

<image001.jpg>
 
From: German Xavier Jimenez [mailto:german.xavier.jimenez@gmail.com]
Sent: Tuesday, March 05, 2013 10:13 AM
To: Reid, Rohan (DCRA)
Subject: Re: Eating/Drinking Establishment Frontage: 1300 block of U Street NW

 
Hi Rohan:
 
Could you provide the same type of analysis for square 238?
 
Thank you.
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German

Sent from my iPad

On Mar 5, 2013, at 9:51 AM, "Reid, Rohan (DCRA)" <rohan.reid@dc.gov> wrote:
Good morning Elwyn Ferris, et al:
 
My name is Rohan Reid and I am the Zoning Enforcement Officer for the Office of the Zoning
Administrator.  Matt Le Grant has asked me to follow up with you regarding the current and available
street frontage dedicated to eating and/or drinking establishments for square 0237 on U Street, NW. 
 We have concluded our analysis of square 0237 and the result is as follows:
 

Square Total Street Frontage
 

Maximum amount
devoted to

eating/drinking
establishments

Current amount devoted
to eating/drinking

establishments

Available amount for
eating/drinking
establishments

0237 538.4 269.2 256 13.2

Measured in linear feet
 
The list of current eating and/or drinking establishments for square 0237 on U Street, NW is as follows:
 

Section Square Lot Address Name Linear Frontage

1300 Block of U St NW 0237 0201 1310 U St NW Pizza Hut 36.00

1300 Block of U St NW 0237 0199 1320 U St NW Aroma Café 36.00

1300 Block of U St NW 0237 0198 1322 U St NW Crème Café 20.00

1300 Block of U St NW 0237 0198 1324 U St NW Al Crostino 20.00

1300 Block of U St NW 0237 0182 1326 U St NW Pure 36.00

1300 Block of U St NW 0237 0048 1334 U St NW Touchdown 0

1300 Block of U St NW 0237 0048 1334 U St NW The Codmother 18.00

1300 Block of U St NW 0237 0047 1336 U St NW Tabaq Bistro 18.00

1300 Block of U St NW 0237 0046 1338 U St NW Peking Express 18.00

Please note that the
zoning regulations
require us to track
the linear frontage of
the ground level
eating and/or
drinking
establishments only.
 
Thank you for also
providing information
regarding the
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1300 Block of U St NW 0237 0045 1340 U St NW Bistro La Bonne 18.00

1300 Block of U St NW 0237 0044 1342 U St NW Desperados 18.00

1300 Block of U St NW 0237 0043 1344 U St NW Jumbo Slice Pizza 18.00

1300 Block of U St NW 0237 0043 1344 U St NW Twins Lounge 0

proposed restaurant
‘Floating Goat’ at
1330 U Street NW. 
Currently there are
no issued or pending

building permit applications or certificates of occupancy on file for an eating and/or drinking
establishment for that address.  If a building permit or certificate of occupancy application is submitted
to our office for this use, it will be subjected to a complete zoning review to ensure that it complies with
the zoning regulations and to determine if the available frontage is sufficient for approval.  If not, the
applicant will be referred to the Board of Zoning Adjustment in order to seek relief.  I hope that this
information has been helpful.
 
Regards,
 

Rohan Reid
Program Analyst ǀ Office of the Zoning Administrator 
Department of Consumer and Regulatory Affairs
Government  of the District of Columbia
1100 4th Street, SW, Suite E340 ǀ Washington, DC 20024
(202) 442-4648 (p) ǀ (202) 442-4863 (f) ǀ rohan.reid@dc.gov ǀ www.dcra.dc.gov

<image001.jpg>
 

 

Grade.DC.gov has expanded again!  Check out which five additional agencies can now be
rated.
Visit www.Grade.DC.gov today to log your feedback on any of 15 D.C. Government agencies.
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Washington Improv Theater

Receipt for Order PR56642405

Jimenez, Xavier

Order Date: June 11, 2013 09:50PM

Your Visa (ending in 5243) will be charged the order total of $5.00 from TMANIA TICKETS.

There is no need to print a ticket--your name will be on the list at the door.

Concessions Select 1 from drop-down menu. Enter total $ amount charging of concessions sales.  $5.00

Delivery Method E-Ticket $0.00

Total $5.00

Terms & Conditions:
Ticket reservations are non refundable and non-exchangeable.

Page 1 of 1Ticket Sales

6/12/2013https://web.ovationtix.com/trs/print/19860393590693261730
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441 4th Street, N.W., Suite 200-S, Washington, D.C.  20001 
Telephone:  (202) 727-6311 Facsimile: (202) 727-6072 E-Mail:  dcoz@dc.gov  Web Site:  www.dcoz.dc.gov   
 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Zoning Commission 

 
 
 
 

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA  
NOTICE OF FINAL RULEMAKING 

AND 
Z.C. ORDER NO. 10-07 

Z.C. Case No. 10-07 
Text Amendment - Additional Flexibility for Eating and Drinking Establishments  

within the ARTS Overlay District 
July 29, 2010 

 
The Zoning Commission for the District of Columbia (the “Commission”) pursuant to the 
authority set forth in section 1 of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797; 
D.C. Official Code § 6-641.01) hereby gives notice that it took final rulemaking action to adopt 
amendments to sections 1901, 1906, and 2522 of the Zoning Regulations (Title 11 DCMR).  A 
Notice of Proposed Rulemaking was published in the D.C. Register on May 7, 2010, at 57 DCR 
4005.  Minor revisions were made to the proposed text in response to comments received, as will 
be explained below. The amendments will become effective upon the publication of this notice 
in the D.C. Register. 
 
Description of Amendments 
 
The rules amend §1901.6, which had prohibited eating and drinking establishments from 
occupying more than 25% of the linear foot frontage within the ARTS Overlay District.  Special 
exception relief could be sought to permit the establishment or expansion of a use that would 
exceed the cap. 
 
The amendment changes the 25% overlay-wide cap to a 50% cap that is applied to each 
individual Overlay square fronting 14th or U Street, N.W. and clarifies that this limit applies 
only to ground floor frontage.  The street frontages to be used in this calculation are listed in a 
chart.  The area of any public right-of-way within a square was excluded.   
 
Because the term “eating and drinking establishments” could be interpreted as only 
encompassing establishments that sell both food and alcoholic beverages, the introductory text of 
§ 1901.6 was amended to separately refer to eating establishments, drinking establishments, and 
eating and drinking establishments, which thereafter are referred to collectively as 
“eating/drinking establishments.”   
 
In response to a comment received, the Commission added a new § 1906.7 to specify that 
occupancy rights vest at the time that a building permit is issued.  This is similar to the 
occupancy vesting provided for in § 3203.11, but whereas that provision protects against post-
building permit revisions to Title 11, new § 1906.7 protects against post-building permit 
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increases in street frontage occupied by eating and drinking establishments authorized by 
subsequently issued building permits or certificates of occupancy.  The Commission also agreed 
with the suggestion to amend § 2522.1 to allow the Zoning Administrator (“ZA”) to permit up to 
a two percent deviation from the linear frontage limitation. 
 
The Commission also amended § 1906.1.  That provision authorizes the Board of Zoning 
Adjustment (“BZA”) to grant relief from any Overlay provision. The amendment expressly 
disallows relief from the 50% cap, leaving only the grant of a variance available.  The subsection 
was also amended to specify that the BZA, when considering whether to grant a special 
exception from the remaining Overlay provisions, should apply the criteria stated in paragraphs 
(c) or (d) -- concerning architectural concept and vehicular access -- only if the criteria are 
relevant to the relief sought. 
 
Background 

In 2009, Advisory Neighborhood Commission (“ANC”) 2F formed an Uptown ARTS Overlay 
Review Committee, which included representatives from ANCs 1B and 2B, each of which 
encompass a portion of the ARTS Overlay, and various local citizen and business groups and 
organizations.  In September of 2009, the Committee released its Uptown ARTS Overlay Report 
and Recommendations (the “ANC Report”).   
 
Among the recommendations of the report is “a text amendment to enable enforcement of the 
new limit (40-50%) on the frontage (per square) of eating and drinking uses to begin in early 
2010 in the Uptown Arts District.” (p. 2.)  This recommendation results from the Committee’s 
finding that “it is now overkill to reserve 75% of the frontage on 14th and U streets for non-
restaurant and bar uses.” (p. 15.)  The report goes on to indicate that if the cap were increased to 
the extent recommended “it would be inappropriate for a special exception procedure to be able 
to take this level above 50%.”  The Committee therefore expressed its “strong view that the level 
of 50% should be viewed as an absolute maximum, above which increases in restaurant/bar 
frontage should not be permitted.” (p. 15.) 
 
In response to this recommendation, the ZA undertook his own detailed measurements and study 
of 14th and U Streets, and the amount of frontage devoted to eating and drinking establishments.  
The ZA released general findings on April 5, 2010, noting that the Overlay was at or very near 
the 25% limit.  Like the ANC Report, it noted that some individual blocks were well in excess of 
the limit (permitted, since the limit is not measured on a block-by-block basis), while others had 
no eating or drinking establishments at all.   
 
During this same period of time, there were a number of existing restaurant proposals in the 
building permit review process that had entered into binding lease commitments and invested in 
the preparatory work to open a restaurant in anticipation of being within the 25% limit and 
therefore able to open without any zoning relief.  The Office of Planning (“OP”) became 
concerned that enforcement of the existing and unduly restrictive cap could jeopardize economic 
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development both within and outside the Overlay and decided to petition the  Commission for a 
short-term and a long-term solution.   
 
Procedures Leading to Adoption of Amendments 
 
In a report dated April 15, 2010, OP petitioned the Commission to take emergency action to raise 
the existing cap to 30% and also to set down the text that became the subject of this proceeding.  
At its regular public meeting held April 26, 2010, the Commission set down this case for a public 
hearing and adopted the five percent increase to the cap on an emergency basis. The emergency 
amendment expires upon the publication of this notice. 
 
By report dated May 28, 2010, OP provided a revision to the advertised text that clarified its 
intent without changing its substance. 
 
Pursuant to § 13 of the Advisory Neighborhood Commissions Act of 1975, effective March 26, 
1976 (D.C. Law 1-21; D.C. Official Code § 1-309.10) (“ANC Act”), notice of the petition was 
given to ANCs 1B, 2B, and 2F.  No report was submitted by ANC 1B.  In a letter dated June 9, 
2010, ANC 2B’s Chairman Will Stevens advised the Commission that at a properly noticed 
meeting with a quorum present, the ANC voted 8-0 to request that the Commission modify the 
proposed text to remove “drinking places” and “restaurants” from the list of preferred arts uses 
and arts-related uses set forth at 11 DCMR § 1908.1.   
 
The Overlay’s provisions include bonus density incentives and ground floor occupancy 
requirements for preferred uses.  ANC 2B was concerned that increasing the cap for eating and 
drinking establishments without also eliminating their preferred status would squeeze out other 
art and art-related uses.  The ANC further recommended that if this new proposal could not be 
heard until after it was advertised, the Commission should delay this proceeding for 120 days to 
allow OP to submit a proposal. 
 
As to ANC 2F, its letter of June 8, 2010 indicated that at a properly noticed meeting with a 
quorum present, it voted unanimously to advise the Commission to adopt OP’s May 28th report.  
The ANC also noted that its ARTS Overlay Review Committee Report, discussed earlier, had 
indicated that the increase in the potential number of eating and drinking establishments was 
only acceptable to the community if the uses were eliminated as preferred uses.  The ANC 
however noted that this issue was not within the scope of the hearing and that OP had 
represented that the preferred use issue would be reviewed as part of the ongoing Zoning 
Regulation Review (“ZRR”) process.   
 
A public hearing was scheduled for and held on June 10, 2010.  After OP’s formal presentation 
had ended, the Chair asked the OP representative, Joel Lawson, to respond to the ANC’s 
concerns.  Mr. Lawson indicated that the preferred use issue was a complex one that could affect 
other sections of the Overlay.  He also noted that the issue would be reviewed as part of ZRR and 
therefore recommended that this case not be delayed in order to consider the same question. 
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At its regularly scheduled meeting held June 28, 2010, the Commission voted to refer the 
petition, as revised in OP’s May 28th report, to the National Capital Planning Commission 
(“NCPC”) for the 30-day period of review mandated by § 492 of the District’s Charter. 
 
NCPC, through a delegated action dated June 29, 2010, found that the proposed text amendments 
would not adversely affect the identified federal interests, nor be inconsistent with the 
Comprehensive Plan for the National Capital.  (Exhibit No. 18.) 
 
In response to the Notice of Proposed Rulemaking, Allison C. Prince, Esquire, submitted a 
written comment1 requesting that the Commission add provisions that would protect occupancy 
rights against increases in the linear street frontage of eating/drinking establishments that occur 
after a building permit is issued and to allow the ZA to permit a deviation of up to two percent 
from the cap. As noted in the earlier description of the rule, the Commission accepted these 
additions, which due to their minor nature did not require the publication of a second notice of 
proposed rulemaking. 
 
At its properly noticed public meeting held July 26, 2010, the Commission took final action to 
adopt the text amendments.   
 
Great Weight 
 
The Commission is required under § 13(d) of the ANC Act, D.C. Official Code § 1-309.10(d), to 
give great weight to the issues and concerns raised in the written report of affected ANCs.  The 
Commission is also required under § 5 of the Office of Zoning Independence Act of 1990, 
effective September 20, 1990 (D.C. Law 8-163; D.C. Official Code § 6-623.04), to give great 
weight to OP’s recommendations. 
 
In both instances, great weight means identifying the affected ANCs and OP as the sources of the 
recommendations and stating why the Commission does or does not find their respective advice 
to be persuasive.  In this docket, there is a disagreement between OP and ANC 2B as to whether 
these proceedings should have gone forward without also addressing the status of drinking places 
and restaurants as preferred uses.  The Commission also notes that ANC 2F shares ANC 2B’s 
concern, but accepted OP’s assurance that the issue will be addressed as part of the ZRR.  
 
The Commission agrees with OP that understanding the potential impact of eliminating 
eating/drinking establishments as preferred uses will require careful analysis. However, 
undertaking this analysis would have resulted in the expiration of the emergency amendment on 
August 24th and reinstatement of the 25% cap.  The Commission took emergency action to raise 
the cap because its enforcement was inconsistent with the public interest.  Allowing a reversion 
back to this control is similarly undesirable and unnecessary given the fact that the preferred use 

                                                 
1 Although the comment was received after the end of the public comment period, the Commission exercised its 
discretion and allowed the comment into the record.  (See 11 DCMR § 3024.5.) 
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issue will be reviewed under the ZRR.  For these reasons, the Commission found OP’s advice to 
proceed with a decision on the advertised text to be persuasive and adopted the following 
amendments to the Zoning Regulations, Title 11 DCMR: 
 
Chapter 19, UPTOWN ARTS-MIXED USE (ARTS) OVERLAY DISTRICT, is amended as 
follows:  Subsection 1901.6 is amended to change the overlay-wide method of measurement to a 
square-by-square method (excluding any area of right-of-way), establish at 50% the maximum 
amount of linear foot frontage within each square fronting on 14th Street or U Street, N.W. that 
can be occupied by eating and drinking establishments, and clarify that this limit applies only to 
ground floor frontage; and add a new §1901.7, so that the provision will read as follows: 
 
1901.6  Eating establishments, drinking establishments, or eating and drinking 

establishments (“eating/drinking establishments”) shall be subject to the following 
limitations: 

 (a) No portion of an eating/drinking establishment located on the ground floor 
is permitted to occupy more than fifty percent (50%) of the linear frontage 
of each individual square, as set forth below:  

 
14th Street, N.W. U Street, N.W. 

Square Frontage (feet)  Square Frontage (feet)

202 222.5 204 305.3 

203 310.0 205 618.0 

204 320.0 236 523.4 

205 430.6 237 538.5 

206 399.8 273 225.3 

207 450.1 274 340.9 

208 400.0 304 192.2 

209 380.0 305 186.0 

210 203.5 332 189.7 

211 304.2 333 187.7 

234 253.1 359 96.8 

235 310.0 360 230.4 

236 320.0 361 251.7 

237 380.0   

238 450.0   
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14th Street, N.W. U Street, N.W. 

Square Frontage (feet)  Square Frontage (feet)

239 200.0   

240 391.0   

241 450.0   

242 363.1   

242N 154.5   

 
(b) An eating/drinking establishment not located on the ground (street) level 

of a building shall not count towards the fifty percent (50%) limit; and  

(c) An entrance to an eating/drinking establishment that is not located on the 
ground (street) level shall not count towards the fifty percent (50%) limit. 

 
1901.7 A building permit granted for a use as an eating/drinking establishment issued in 

accordance with § 3202 authorizes the subsequent issuance of a certificate of 
occupancy for the specified eating/drinking establishment; provided that the 
Zoning Administrator has determined that the use complies with § 1901.6 at the 
time the building permit is issued and that construction has been completed in 
accordance with the subject building permit. 

 
Section 1906, SPECIAL EXCEPTIONS, § 1906.1, is amended by striking the phrase “based 
upon the following criteria” and inserting in its place the phrase “based upon the following 
criteria; except that the Board shall apply criteria (c) and (d) only if relevant to the relief sought”, 
so that the provision will read as follows: 
 
1906.1 The Board of Zoning Adjustment may grant exceptions under § 3104 from any of 

the requirements or limits of the ARTS District other than § 1901.6 based upon 
the following criteria; except that the Board shall apply criteria (c) and (d) only if 
relevant to the relief sought:  

 
Chapter 25, MISCELLANEOUS ZONING REQUIREMENTS, § 2522, MINOR FLEXIBILITY 
BY ZONING ADMINISTRATOR'S RULING, § 2522.1 is amended by adding a new paragraph 
(d), so that the entire provision will read as follows: 
  
2522.1 The Zoning Administrator is authorized to permit the following deviations, if the 

Zoning Administrator determines that the deviation or deviations will not impair 
the purpose of the otherwise applicable regulations: 
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(a) Deviations not to exceed two percent (2%) of the area requirements
governing minimum lot area, percentage of lot occupancy, and areas of
courts and roof structures;

(b) Deviations not to exceed the greater of two percent (2%) or twelve (12)
inches of the linear requirements governing minimum lot width;

(c) Deviations not to exceed the greater of ten percent (10%) or twelve (12)
inches of the linear requirements governing rear yard, side yard, and
minimum dimensions of the court and court niche and roof structure
setback requirements, provided that all deviations of roof structure setback
requirements comply with the Act to Regulate the Height of Buildings in
the District of Columbia, approved June 1, 1910 (36 Stat. 452, as
amended; D.C. Official Code §§ 6-601.01 to 6-601.09 (2001) (formerly
codified at D.C. Code §§ 5-401 to 5-409 (1994 Repl. & Supp. 1999»); and

(d) Deviations not to exceed two percent (2%) of the linear frontage limitation
for eating/drinking establishments in § 1901.6.

On June 28, 2010, upon motion of Chairman Hood, as seconded by Commissioner May, the
Zoning Commission APPROVED the petition at its public meeting by a vote of4-0-1 (Anthony
J. Hood, Konrad W. Schlater, Peter G. May, and Michael G. Turnbull to approve; third Mayoral
appointee position vacant).

On July 26, 2010, upon motion of Chairman Hood, as seconded by Commissioner May, the
Zoning CommissionADOPTED the Order at its public meeting by a vote of 4-0-1 (Anthony 1.
Hood, Peter G. May, and Michael G. Turnbull to approve; Konrad W. Schlater to approve by
absentee ballot; Greg M. Selfridge not having participated, not voting).

In accordance with the provisions of 11 DCMR § 3028.9, this Order shall become effective upon
publication in the D.C. Register; that is on August 20,2010.

()~_~II. kJr.L
AN~:"'.H-:O~O"'D;:""'------

CHAIRMAN
ZONING COMMISSION

~~t-~__
MISON L. WEINBAUM

DIRECTOR
OFFICE OF ZONING
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NOTICE OF FINAL RULEMAKING 

AND 
Z.C. ORDER NO. 10-07 

Z.C. Case No. 10-07 
Text Amendment - Additional Flexibility for Eating and Drinking Establishments  

within the ARTS Overlay District.) 
July 29, 2010 

 
The full text of this Zoning Commission Order is published in the “Final Rulemaking” section of 
this edition of the D.C. Register. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Zoning Commission

* * *
Z.C. CASE NO.: 10-07

AUG 20 2010
As Secretary to the Commission, I hereby certify that on copies of this Z.C. Notice of
Final Rulemaking and Z.C. Order No. 10-07 were mailed first class, postage prepaid or sent by inter­
office government mail to the following:

1. D.C. Register 12. Councilmember Jack Evans
7. Gottlieb Simon

2. ANCIB ANC 13. Councilmember Vincent Gray
2000 14th Street, NW #100B 1350 Pennsylvania Avenue, N.W.
Washington, DC 20009 Washington, DC 20004 14. Councilmember David Catania

3. ANC2B 8. Commissioner Bhavna Patel 15. Councilmember Michael Brown
9 Dupont Circle, NW ANC/SMD 2B02
Washington, DC 20036 2141 P Street NW #203 16. Councilmember Phil Mendelson

Washington, DC 20037
4. ANC2F 17. Councilmember Kwame Brown

5 Thomas Circle, NW 9. Commissioner Ramon Estrada
Washington, DC 20005 ANC/SMD 2B09 18. Councilmember Jim Graham

1417 T Street NW
5. Commissioner Peter John Raia Sr. Washington, DC 20009 19. DDOT (Karina Ricks)

ANC/SMD IB02
1348 Wallach Place NW 10. Commissioner Charles Reed 20. Melinda Bolling, Acting General
Washington, DC 20009 ANC/SMD 2FO1 Counsel

1310 Q Street NW DCRA
6. Commissioner Deborah R. Thomas Washington, DC 20036 1100 4th Street, S.W.

ANC/SMD 1B04 Washington, DC 20024
1440 W Street NW, #B 1 II. Commissioner Andy Warth
Washington, DC 20009 ANC/SMD 2F02 21. Office of the Attorney General (Alan

1435 N Street NW #308 Bergstein)
Washington, DC 20005

ATIESTEDBY:~~~
Sharon S. Schellin
Secretary to the Zoning Commission
Office of Zoning

Telephone: (202) 727-6311

441 4th Street, N.W.,'Suite 200121O-S, Washington, D.C. 20001
Facsimile: (202) 727-6072 E-Mail: dcoz@dc.gov Web Site: www.dcoz.dc.gov
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 SDCA  
THE SHAW-DUPONT CITIZENS ALLIANCE, INC. 





June 9, 2013 





Mr. Clifford Moy 

Secretary of the Board of Zoning Adjustments 

Office of Zoning 

441 4th Street, N.W., Suite 210s 

Washington, DC 20001 



RE: Appeal No 18568  





Dear Mr. Moy: 



The purpose of this letter is to inform Board of Zoning Adjustment (hereinafter "BZA") that 

because the Department of Consumer and Regulatory Affairs failed to properly interpret Section 

1901.6 of Title 11 of the District of Columbia Municipal Regulations, i.e., the "Arts Overlay 

District," with respect to A1's Market, LLC, Shaw Dupont Citizens Alliance and its membership 

were required to spend scarce time, resources, and cost to protest and negotiation a voluntary 

agreement with A1's Market, LLC for its alcohol beverage license application ABRA-91140 

before the District of Columbia Alcoholic Beverage Control Board.  



Sincerely, 









Elwyn Ferris,  

SDCA, Secretary 

SDCA, ABC Committee, Chair 





cc: SDCA Board of Directors 

cc: SDCA Zoning Committee Chair, German Jimenez 
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