DC Office of Zoning

c/0 Chair Lloyd Jordan, Board of Zoning Adjustment
441 4th Street, NW, Suite 200S, WDC 20001

Re: BZA Case No. 18506; Correction to AMFRD's Reply to Applicant dated
November 14, 2014

'

November 17, 2014

Dear Mr. Jordan,
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On Friday, November 14, 2014, I filed a document on behalf of Adams

Morgan for Reasonable Development (“AMFRD”) with DC Office of Zoning
staff.
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This filing was served to all parties to BZA Case No. 18506, and it can be
found for download at the following URL:

http://www.districtdynamos.org/ontariol700/bza nov_14
2014 11 14 ontario_bza_reply_to_applicants_response.pdf

I understand that Mr. Varga has today docketed on the BZA record for this
case, AMFRD's November 14, 2014, filing.

The filing is currently titled, "REPLY TO APPLICANT'S NOVEMBER 10, 2014

RESPONSE TO AMFRD'S SEPTEMBER 24, 2014 REQUEST FOR IMMEDIATE
HEARING” as labeled just under the caption.

Upon re-review, AMFRD would like to note for BZA Commissioners that all

references to a September 24, 2014 submission of AMFRD's Request for an
Immediate Hearing is wrong.

AMFRD's Request for Immediate hearing was submitted to OZ, and all
parties to BZA Case No. 18506, actually on September 29, 2014.

Therefore, the title of the November 14, 2014 AMFRD filing should be,
“REPLY TO APPLICANT'S NOVEMBER 10, 2014 RESPONSE TO AMFRD'S
SEPTEMBER 29, 2014 REQUEST FOR IMMEDIATE HEARING” as labeled

Board of Zoning Adjustment
District of Columbia
CASE NO.18506
EXHIBIT NO.46



just under the caption.

The 2nd paragraph on the first page should read as, “AMFRD filed a Request
for Immediate Hearing in this matter on September 29, 2014. This filing
was docketed on October 1, 2014 by the Secretary of the BZA. (See
Attachment #1).”

And, the 3rd paragraph on the second page should be read as, “On
September 29, 2014, Adams Morgan for Reasonable Development
("AMFRD") filed and served a Request for an Immediate Hearing to all
parties associated with BZA Case No. 18506, so that the BZA could contend
directly with the Court-ordered remand and reversal of the zoning relief
granted (See Attachment #1).”

And finally, on page 5 paragraph 8, this should read, “Further, it would now
also appear that the enclosed spaces on the roof, including the enclosed
multiple private rooftop patios, far exceed the rooftop area requirements
found in the DC Zoning Regulations. See 11-DCMR-411.8 & 11-DCMR-
411.14. This new information was not available to the BZA under initial
review back in February 2013.”

We hope these corrections can be accounted for during the Court-ordered
re-review of this important zoning issue.

Respectfully,

/s/n/ Chris Otten

Chris Otten Co-convener
Adams Morgan for Reasonable Development (AMFRD)
202-670-2366, admo4rd@gmail.com

Cc: Mr. Paul Tummonds, Counsel for Applicant

ptummonds@ghoulstonstorrs.com

Mr. Billy Simpson, ANC Commissioner and Chair of 1C
1cO6@anc.dc.gov



Before the Board of Zoning Adjustment

of the District of Columbia %
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REPLY TO APPLICANT'S NOVEMBER 10, 2014 RESPONSE
TO AMFRD'S SEPTEMBER 24, 2014 REQUEST FOR IMMEDIATE HEARING

Adams Morgan for Reasonable Development (“AMFRD”) 1s a party to Board of Zoming
Adjustment (“BZA”) Case No. 18506.

AMFRD filed a Request for Immediate Hearing in this matter on September 24, 2014. This
filing was docketed on October 1, 2014 by the Secretary of the BZA (See Attachment #1).

Nearly forty days later, on November 10, 2014, the Applicant in BZA Case No 18506 filed a
Response to AMFRD's Request for an Immediate Hearing This filing has yet to be docketed and
assigned an Exhibit number.

AMFRD understands that a public meeting has been scheduled by the Secretary of the BZA for
November 18, 2014, so that BZA Commussioners may dehiberate and decide on AMFRD's
Request for an Immediate Hearing.

This submission, along with it's incorporated attachments, 1s AMFRD's Reply to Applicant's
November 10, 2014 Response to AMFRD's Request for an Immediate Hearing

L. Background Facts

On September 27, 2013, the Board of Zoning Adjustment ("BZA") 1ssued a written order
granting zoning relief from DC Zoning Regulations 11-DCMR-411 3 and 411 5, so that the
Applicant, Ontario Residential LLC, could build multiple rooftop structures at non-uniform
rooftop heights on top of a new 70 foot hugh mixed-use building at 1700 Columbia Road, NW
(See Attachment #2). !

On June 5, 2014, the DC Court of Appeals remanded the decision to grant the rooftop zoning
relief for this project back to the Board of Zomng Adjustment ("BZA") for "further proceedings"

1 11-DCMR-411 3 All penthouses and mechantcal equipment shall be placed m one (1) enclosure , 11-DCMR-
411 5 Enclosing walls from roof level shall be of equal height, and shall rise vertically to a roof
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to determune if constructing a single rooftop enclosure standing at a height with uniform vertical
walls 1s otherwise "1mpracticable” for this site (See Attachment #3).

On July 24, 2014, DCRA 1ssued a building permut approving construction of 1700 Columbia
Road, NW. (See Attachment #4). 23

AMFRD attempted to seek clarification from City agencies associated with this project to inform
the public as to how a building permut could be 1ssued despite the Court of Appeals vacating the
BZA decision on June 5, 2014 (See Attachment # 6)

On September 24, 2014, Adams Morgan for Reasonable Development ("AMFRD") filed and
served a Request for an Immediate Hearing to all parties associated with BZA Case No. 18506,
so that the BZA could contend directly with the Court-ordered remand and reversal of the zoning
relief granted (See Attachment #1)

Also on September 24, 2014, AMFRD filed BZA Appeal #18888, solely contending with the rear
yard relief for this project (See Attachment #7).

A heaning regarding BZA Appeal #18888 has been scheduled to be heard by the BZA on January
13, 2015. (See Attachment #8).

On QOctober 1, 2014, Secretary of the BZA, Mr. Clifford Moy, docketed AMFRD's Request for
Immediate Hearing, and he notified all parties of a BZA meeting on November 18, 2014, when
the BZA will deliberate on AMFRD's Request for Immediate Hearing (See Attachment #9).

On November 10, 2014, the Applicant filed with the BZA a Response to AMFRD's Request for
Immediate Hearing arguing that DCRA's Zoning Administrator approved the Applicant's rooftop
design revisions. This filing has not yet been docketed by the BZA Secretary (See Attachment
#10).

The Applicant has provided the BZA a printout from the DCRA “PIVS” website showing a
discrete list of approvals for the building permut to construct this project. (See Attachment #11) *

2 See Attachment #5 mcorporated herern which 1s a true and correct photograph of the construction site at 1700
Ontano Road taken by Chris Otten on July 23, 2014. The photo demonstrates that vertical construction of the
project was underway long before the building pernut was 1ssued by DCRA on July 24, 2014

3 Referencing Attachment #10 mncorporated herein, and looking at page 2, first paragraph, first sentence of this
document, the November 10, 2014 Applicant's Response to AMFRD's Request for Immediate Hearing states, “At
the same tume that the Court proceedings were underway, Ontario had started construction on 1ts project in
accordance with the plans approved by the Board.”

4 In their November 10, 2014 Response filed with the BZA, the Applicant provided a screenshot of the DCRA
website (PIVS.DCRA DC GOV) showing data under the address of the project, 1700 Columbia Road, NW The
DCRA PIVS website lists comments from various DCRA disciplines as they processed the building permut,
mcluding rows of data labeled "Zoning Review " The Apphcant points the BZA to a "Zoning Review"” entry
dated 7/14/2014 which says "Zomng Review Approved " This data entry references the Revised Roof Plan as
"the modified plans to address court of appeals remand of rooftop structure 1ssue "



The aforementioned DCRA website printout briefly references a "Zoning Review” approval
dated July 14, 2014, stating that the "modified plans" address the "court of appeals remand of the
rooftop structure 1ssue " (See Attachment #11).

There are no submussions on the BZA record by either the Applicant or DCRA's Zoning
Administrator demonstrating a formal written comphance letter about the zoning approval and
rooftop relief 1n question.

Further, there 1s no archived document about this project found on the DCRA website
specifically showing ZA compliance letters. *

On October 28, 2014, there was a hearing at the Office of Administrative Hearings ("OAH")
discussing the rooftop revisions to this project mn the context of the DC Construction Codes. (See
Attachment #12).

At the October 28,2014 OAH hearing, the Applicant's archutect presented two renderings of the
proposed building's rooftop. The first rooftop design rendering 1s labeled, "Imtial Roof Plan"
and the second rendering is labeled "Revised Roof Plan." (See Attachment #13)

The rooftop structures of the “Initial Roof Plan” are described by the BZA Order dated
September 27, 2013, which granted rooftop zoning relief for a proposed building consisting of 10
rooftop structures standing at two different heights. (See Attachment #2).

In comparison, the Applicant's architect presented that the “Revised Roof Plan” plans consist of 9
enclosed rooftop structures — eight (8) stairwell structures, and one (1) elevator override
structure. (See Attachments #13 & #14). 7

Both the “Tmitial Roof Plan” rendering and “Revised Roof Plan” rendering show a curtain wall
with partitions that connect each stairwell penthouse, and from which extend privacy walls
standing six-feet (6") high and perpendicular to the curtain wall partitions. (See Attachment #13
& #14)

The privacy walls extending from the curtain wall partitions act to screen in the private rooftop
patio areas which are accessed by the rooftop stairwells ascending from the penthouse dwelling

5 Onhne webpage showing DCRA's Zoning Admimstrator comipliance letters; http /fanyurl com/dcra-za-letters

6 From Page 7 of the BZA Order dated September 27, 2013- "21 The Project requures roof structure relief for
multiple roof structures of varymng heights, one of which 1s not set back from the exterior wall the requisite
distance (§§ 411 2, 411.3, and 411.5) 22. The Project provides 11 stair structures that provide direct access to the
roof from private units and one elevator override and mechanical penthouse The configuration of these roof
structures results 1n a total of 10 roof structures 23. The stair structures are approximately 10 feet i height while
the elevator override 18 approxmmately 18 feet tall Each of the stair structures is set back from the exterior walls
at least one foot for every foot of height "

7 Attachment #14, incorporated with ths filing, shows a sertes of design sheets from “The Permut Set.” The
Permit Sett consists all of the design plan sheets for this project as found on file at DCRA. The cover page of
the The Permut Set 1s imestamped several tmes mcluding one dated July 14, 2014 by DCRA's Zoning
Administrator, and another by DCRA''s Structural Engmeer as stamped on July 24, 2014



units located on the top floor of the building just below the rooftop. (See Attachment #13 &
Attachment #14).

The Applicant's architect testified that the eight (8) stairwell penthouses 1n the Revised Roof Plan
are all twelve (12') feet tall and the elevator override penthouse 1s fourteeen feet, six inches (14'
6”) tall (See Attachment #13 & Attachment #14).

The Applicant's architect also presented a revision to the height of the curtain wall partitions,
which are now shghtly taller n the Revised Roof Plan and set at the same height as the stairwell
penthouses. (See Attachment #13)

The Applicant's architect testified that both the “Imitial Roof Plan” and the “Revised Roof Plan”
have a “decorative trellis” that sits atop all of the curtain wall partitions, as well as on stairwell
penthouses. (See Attachment #13) ®

In both the Imtial Roof Plan and Revised Roof Plan renderings, the curtamn wall partitions are not
as tall as the elevator overnide enclosure. (See Attachment #13).

The Applicant submutted a letter to DCRA on June 25, 2014, referencing all of the revised design
plan sheets ® This June 25, 2014 letter from the Applicant to DCRA includes a section on the
second page entitled “Structural” which outlines a hst of revised design sheets including, the
“Level 06 Framing Plan, “Rooftop Framing Plan” and a “Penthouse Framing Plan,” with the
letter further noting that the aforementioned design sheets show changes to the “rooftop
structures.” (See Attachment #15).

II. Conclusion

In the November 10, 2014 Applicant's Response to AMFRD's Request or Immediate Hearing, the
Applicant states they amended their design, "to include a roof plan with a single structure of a
uniform height " (See Attachment #10, page 2, line 12)

It is clear by the evidence mcorporated with this filing, as well as found on the OAH record, the
Applicant's "Revised Rooftop Plan" still consists of multiple enclosed rooftop structures -- 8
starrwells and 1 elevator override. Further, the elevator override 1s still taller than the stairwell
structures. (See Attachments #13 & #14).

The rooftop zoming relief granted by the BZA back m September 2013 for multiple rooftop
structures set at varying heights has been vacated by the DC Court of Appeals, and this

8 On page 2 of the DC Office of Planming report dated February 19, 2013, seen as Exhibat #26 on the record 1n
BZA Case No 18506, under the section entitled “TIl Application 1n Brief”, OP officials describe a “decorative
trellis” connecting all of the starrwell structures

9 Attachment #15 incorporated heremn consists of a sample of the documents on file with DCRA regarding the
construction project in this case These documents are part of a letter dated June 25, 2014 from the Applicant to
DCRA showing revisions to the design plan sheets, “in response to the reversal by the District of Columbia
Court of Appeals Case 13-AA-1356”



Order still holds

Further, the June 5, 2014, Court of Appeals Order does not remand this zoning case back to
DCRA's Zoning Administrator (“ZA”), it remands 1t directly to the BZA. (See Attachmerit #3)

There 1s no expressed authority for the ZA to be able to contend directly with a remand from
DC's highest Court.*

For argument sake, even if the ZA had the authority to contend with the DCCA remand, or even
if the DCCA Order remanded this case directly to the ZA, that would propel a formal showing of
the ZA's determinations in writing so that the public could see formal judicial closure of this case
on the record.

However, there 1s no formal letter penned by the ZA found on the record presenting findings and
conclusions in writing regarding the rooftop revisions and any compliance with DC's Zoning
Regulations.

The Applicant provided the only document alleging the ZA's review of the revised plan — a
printout from DCRA's PIVS website which gives little information with regard to the rooftop
revisions and alléged zomng compliance of the revised rooftop design (See Attachment #11).

As the Applicant states mn their November 10, 2014 Response, "Section 3129.6 [of the Zoning
Regulations] would apply if Ontario modified its roof plan but still needed roof structure relief."
(See Attachment #10)

In spite of the Applicant’s rooftop plan revisions, the Apphicant's "Revised Rooftop Plan" clearly
depicts multiple rooftop structures at varying heights and therefore rooftop zoning relief is
indeed still needed for this project. (See Attachments #13 & #14).

Further, 1t would now also appear that the enclosed spaces on the roof, including the enclosed
multiple private rooftop patios, far exceed the rooftop area requirements found in the DC Zoning
Regulations. See 11-DCMR-411.8 & 11-DCMR-411.14. This new information was not available
to the BZA under imtial review back in February 2013.

Consequently, there is overwhelmingly prima facie evidence indicating that at least one more
public hearing be held in front of the BZA so that all parties can contest and conclude on these
outstanding zoning issues, as well as to fulfill the Order of the highest Court 1n the District of

Columbita.

Based on the above facts and new evidence, AMFRD continues to emphatically request that BZA
Commissioners schedule an immediate hearing regarding BZA Case No. 18506 per DC Zoning

10 DCRA's Zomng Adminstrator 18 authorized to grant “Minor Flexibility” pursuant to 11-DCMR-2522, and 1s
authorized to charge fees for writing “compliance letters” pursuant to DC Code § 6-1406 02 There 1s no statute
giving the ZA authority to respond directly to an Order of remand from the DC Court of Appeals



Regulations, 11-DCMR-3129, as well as to perform the legal due diligence required in
conjunction with the DC Court of Appeals remand back to the BZA.

AMFRD smmply seeks that this project comply with DC Law, as enacted through DC's Zoning
Regulations.

AMFRD has availability 1n early December, and then again in January, to attend a public hearing
on this matter.

Respectfully submitted,
/s/n/ Chris Otten

Chris Otten, Co-Convenor

Adams Morgan for Reasonable Development
202-670-2366

admno4rd @ gmail.com

ATTESTATION OF SERVICE

I, Chris Otten, attest that I served the incorporated Reply to Applicant's Response to AMFRD's
Request for Immediate Hearing to parties to BZA Case No 18506 by electronic mail on this the
14th day of November, 2014, as follows

Paul Tummonds, Esquire
Goulston & Storrs .

1999 K Street, NW Suite 500
Washington, DC 20006
PTummonds@goulstonstorrs.com

Billy Simpson, Chair

Adwvisory, Neighborhood Commussion ANC-1C
1C06@anc.dc.gov

As signed,

/s/n/ Chris Otten

Chris Otten,

Adams Morgan for Reasonable Development
202-670-2366



Adams Morgan For Reasonable Development
BZA Case No. 18506

ATTACHMENT 1
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BEFORE THE BOARD OF ZONING ADJUSTMENTjy ooy -
OF THE DISTRICT OF COLUMBIA -1 PHI2: 24

APPLICATION OF ONTARIO
RESIDENTIAL L1C.

ANC 1C06 BZA Application Number: 18506

4

REQUEST FOR AN IMMEDIATE HEARING

Adams Morgan for Reasonable Development, a party to Board of Zoning
Adjustment (“BZA”) Application Number 18506, hereby requests that the BZA
schedule a hearing on BZA Application Number 18506 as required by the D.C.
Court of Appeals’ order of June 5, 2014 and the Board’s own rules of practice

and procedure. Court Order Attached as Exhibit A.

STATEMENT OF FACTS

1. On November 26, 2012, 1700 Columbia Road, LLC filed Board of Zoning
Adjustment Application No. 18506 seeking special exceptions and variances
in order to facilitate the construction of a proposed mixed-use residential
building.

2. Subsequent to the application, Ontario Residential LLC took over the project
from Columbia Road, LLC and continued to pursue the requests for special
exceptions and variances.

3. Omn February 26, 2013, the BZA held a hearing and voted to grant all of

Ontario’s requested variances and special exceptions. D.C. Board of Zoning

BOARD OF 20NING ADJUSTMENT
or 1 Board of Z .1 pg Adpustnes
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Adjustment, Decision and Ordet on Applicatibn No. 18506, 1 (February 26,
2013) (“Order.”)

. At the hearing, Adams Morgan for Reasonable Development (“AMRD") was
granted party status. Order at 2. The Board issued the Order on
September 27, 2013.

. On October 9, 2013, Appellant filed a Motion for Reconsideration, which
was denied by the Board via oral order on October 29, 2013.

. On November 29, 2013, AMRD filed a timely petition for review in the D.C.
Court of Appeals seeking review of the Order. Exhibit B.

. AMRD filed a Motion for Summary Disposition with regards to the special
exceptions for roof structures. Exhibit C.

. AMRD in no way gave up its challenges to the other special exceptions and
variances.

. On June 5, 2014, the D.C. Court of Appeals granted AMRD's motion,
vacated part of the Order and remanded the case to the BZA for “further
proceedings consistent with this judgment.”

No further proceedings have been held.
On July 25, 2014, Ontario filed a letter with the Board “retracting its

request for special exception relief for the number of rooftop structures and
the uniform height of the structures.” Exhibit D.
12. That letter was not served on AMRD and AMRD has neither seen the

letter or the modified-plans that went with it.

ARGUMENT
2



The Board previously approved Ontario’s plans. Ontario’s letter was a
request to modify the plans the BZA had approved. Exhibit D (“The Applicant
has since revised its roof plan.”) DCMR 11-3129, governs an Applicant’s
requests to modify an approved plan. Under DCMR 11-3129, there are two
different types of modifications, minor and non-minor. Under either provision,
Ontario and the Board have not followed the required procedure to approve a

modification.

I ONTARIO'S LETTER WAS A REQUEST TO MODIFY AN ORDER OF
THE BOARD AND REQUIRES A HEARING

DCMR 3129.6 defined what modifications are minor. It states that
“[alpproval of requests for modification of approved plans shall be limited to
minor modifications that do not change the material facts upon which the
Board based its original approval of the application.” Ontario’s letter changes
the material facts because it claims that its rooftop structures are now
“compliant with the Zoning Regulations.” Under DCMR 3129.7, “[a] request to
modify other aspects of a Board order may be made at anytime, but shall
require a hearing.” Ontario is requesting that the Board sumply eliminate a

large part of its Order, while leaving other portions intact. The BZA’s own rules

of procedure clearly requure a hearing.

II. IF THE MODIFICATIONS ARE MINOR, ONTARIO HAS STILL FAILED

TO FOLLOW THE BZA RULES OF PROCEDURE AND PRACTICE FOR
MODIFYING AN APPROVED PLAN '

DCMR 11-3129.4 requires that “[a]ll requests for minor modifications of

plans shall be served on all other parties to the original application at the same



time as the request is filed with the Board. A party shall have ten (10) days
within which to submit written comments that such party may have

concerning the requested modification.”

a. Ontario failed to serve AMRD

AMRD was a party to the original application and was not served with, or
aware of, this letter. AMRD has suffered extreme prejudice in that Ontario’s ex
parte communication has deprived AMRD of its statutory right to appeal the
BZA’s decision, not only on this modification, but with regards to the other
variances and special exceptions previously granted. Ontario’s letter states

that 1t served AMRD representative Chris Otten, but Mr. Otten did not receive

the letter. See Attached Affidavit.

b. Ontario failed to include modified plans with its letter.

DCMR 31292 requires that requests for minor modifications include “the

plans for which approval is now requested.” The letter from Ontario does not

include the modified plans it references.

. THE BZA WAS REQUIRED TO HOLD “PROCEEDINGS” PRIOR TO
ALLOWING ONTARIO TO MOVE FORWARD UNDER THE ORDER

The plain language of the Court of Appeals ruling is completely clear. The
case “remanded for further proceedings consistent with this judgment.” If the
BZA wished to accept Ontario’s modified application, it was required to hold a
proceeding to do so and none has been held. A proceeding in this case is
equally important because a proceeding, even one that simply withdrew the

4



special exceptions invalidated by the Court of Appeals and left the rest of the
Order intact, would allow AMRD to continue pursuing its appellate rights,

which the current ex parte action has taken away.

WHEREFORE, Adams Morgan for Reasonable Development hereby requests
that the Board schedule a hearing on Application 18506 to determine which

portions of the Order are still valid.

Respectfully submitted,

Chris Otten

Representative

Adams Morgan for Reasonable Development
1830 Belmont Rd. NW,

Washington, D.C. 20009



BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

APPLICATION OF ONTARIO
RESIDENTIAL LLC.

ANC 1C06 BZA Application Number: 18506

AFFIDAVIT

My name is Chns Otten and I am the President of Adams Morgan for

Reasonable Development (“AMFRD"). In that capacity I have appeared before

the Board of Zoning Adjustments in the above-captioned application case.

I never received a copy of Ontario Residential LLC.’s July 25, 2014 letter to

the Board. I saw that letter for the first time in September of 2014.

I solemnly declare and affirm under the penalties of perjury that the
contentsof the preceding affidavit are true and based on my personal

knowledge.

’7//4 /5/
Chris Otten Date 7
Representative/Coordinator

Adams Morgan for Reasonable Development



BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

)
APPLICATION OF ONTARIO ;
ANCnl)goe LLC. ) BZA Application Number: 18506
)
)
)
CERTIFICATE OF SERVICE

I hereby certify that on September 29, 2014, I mailed a copy of the foregoing
request to:

Christine A. Roddy

Paul A. Tummonds Jr.
Goulston & Storrs

1999 K St., NW, Suite 500
Washington D.C. 20006

=

Sean Canavan




Adams Morgan For Reasonable Development ‘
BZA Case No 18506

ATTACHMENT 2



GOVERNMENT OF THE DISTRICT OF COLUMBIA
Board of Zoning Adjustment

x X

Application No. 18506 of Ontario Residential LL.C, as amended,* pursuant to 11 DCMR
§§ 3104.1 and 3103 2, for a special exception from the roof structure provisions under subsection
777.1 (subsections 411.2, 411 3 and 411.5), for the number, location, and varying height of the
roof structures on the proposed building, a special exception from the requirement that all
compact spaces be placed in groups of at least five contiguous spaces with access from the same
aisle under § 2115.4,* a variance from the off-street parking requirements under subsection
2101 1, and a variance from the loading berth and dehvery space provisions under subsection
2201.1, to allow a mixed-use residential building with ground floor retail in the C-2-B District at
premuses 1700 Columbia Road, N.W. (Square 2565, Lot 52).

HEARING DATE. February 26, 2013
DECISION DATE February 26, 2013
DECISION AND ORDER

The applicant in this case 1s Ontario Residential LLC (“Applicant”) The apphcation was filed
by 1700 Columbia Road, LL.C on November 26, 2012. The Property was subsequently sold to
Ontario Residential LL.C, which filed a pre-hearing application, complete with an updated agent
authorization letter, on February 12, 2013 (Exhibits 1-9.) The caption has been revised to
reflect the change in the Applicant’s 1dentity.

The application sought a variance under 11 DCMR § 3103.1 from the parking requirements for
retail uses and the loading requirements for the residential and retail uses 1 the C-2-B Zone
District At the hearing, the Applicant amended* its request to add vanance relief from the
requirement that all compact spaces be placed in groups of at least five contiguous spaces with
access from the same aisle.

The Apphcant also requested special exception relief for the proposed roof structures, which
exceed the permitted number, are of varying heights, and do not meet the setback requirement at
one point.

The Board of Zoning Adjustment (“Board”) held a public hearing on February 26, 2013.
Following the hearing, the Board closed the record and deliberated on the apphcation. The
Board voted 5-0 to grant the apphication for the vanance and special exception relief, subject to
conditions.

441 4™ Street, N W , Suite 200/210-S, Washington, D C 20001

Telephone (202) 727-6311 Pacsimle (202) 727-6072 B-Mail dcoz@dc gov Web Site www deoz.de gov
ZONING COAIMISSION
St of Colurnbig
CASE N e B ¢
*XHHR T N



BZA APPLICATION NO. 18506
PAGE NO. 2

PRELIMINARY MATTERS

Application. The application requested special exception relief pursuant to § 3104 1 of the
Zoning Regulations (Title 11 DCMR) from the roof structure requirements of §§ 777, 411.2,
411.3, and 411 5; vanance relief pursuant to § 3103.2 from the number and amount of required
loading facilities (§ 2201.1); vanance relief from the number of required parking spaces (§
2101.1), and the requurement that all compact spaces be placed m groups of at least five
contiguous spaces with access from the same aisle (§ 2115.4). (Exhibuts 1, 3.)

Notice of Application and Notice of Public Hearing. By memoranda dated November 27, 2012,
the Office of Zoning ("OZ") advised the D.C. Office of Planning ("OP"), the Zoning
Adminsstrator, the District of Columbia Department of Transportation ("DDOT"), the
Councilmember for Ward 1, Advisory Neighborhood Commussion ("ANC") 1C, the ANC within
whuch the Property 1s situated, and the Single Member District Commussioner, ANC 1C06, of the
application. (Exhibits 12-16 )

Pursuant to 11 DCMR § 3113.13, OZ mailed the Applicant, the owners of all property within
200 feet of the Property, and ANC 4A, notice of the February 26, 2013, hearing. Notice was also
published in the D.C. Register. The Applicant's affidavits of posting and maintenance mdicate
that three zoning posters were posted beginning on February 7, 2013, 1n plain view of the pubhc.
(Exhibits 17-20)

Requests for Party Status. ANC 1C was automatically a party m this proceeding. The Board
granted party status to Adams Morgan for Reasonable Development (“AMFRD”), an
umncorporated nonprofit association. (Exhibat 22.) .

Motion for Postponement. On February 25, 2013, AMFRD filed a motion for postponement of
the February 26, 2013 public hearing. (Exhibit 27.) AMFRD cited two reasons for the
postponement: (1) the lack of a report from the Department of Housing and Community
Development (“DHCD”) in the record; and (i1) the need for additional time to review the
proposed rear yard, including time for OP to coordinate and confer with the DC Department of
Fire and Emergency Services (“FEMS”) regarding the proposed driveway in the rear yard. At
the public hearing on February 26, 2013, the Board demied the Motion for Postponement. In
regard to the first issue, the need for a DHCD report, the Board notes that AMFRD cited § 725 as
the basis for the requirement that 1t was necessary for OP to seek DHCD’s input in this case
However, § 725 1s only applicable when an application is made for certain special exception uses
in the C-2 Zone District. The Applicant is not seeking such special exception use. Therefore,
§ 725 1s not applicable in this case. In regard to the second 1ssue, regarding the proposed rear
yard, the Board determined that 1t was entirely appropniate to move forward with the case at the
public hearing, it was not necessary to seek FEMS review of a standard zomng 1ssue such as a
required rear yard, and that AMFRD could present relevant information on this 1ssue during the
public hearing process (Exhibit 27 )
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FINDINGS OF FACT

1.

Applicant's Case The Applicant presented testmony and evidence from Jeffrey Parana,
representative of the Applicant; Steven Fotiu, an expert in architecture, and Michael
Workosky, an expert in traffic engineering. Their relevant testtmony 1s reflected 1n the
Findings of Fact that follow )

2 ANC 1C In aletter dated February 7, 2013, the Chair of ANC 1C informed the Board that at

a properly noticed public meeting held on February 6, 2013, and with a quorum present, the
ANC passed a resolution supporting the granting of the special exception and vanance relief
requested. (Exhibit 23, Tab E.) The resolution concluded that the requested relief would be
mn harmony with the Zoning Regulations and would not adversely affect neighboring
properties. It further found that the unique features of the property, including its shape and
context, created practical difficulties in providing parking and loading. Finally, the
resolution stated that the Apphcant had agreed to propose a traffic demand management
plan, a loading management plan, and additional conditions of approval to the Board. The
Applicant 1n fact offered these conditions in Tab F of Exhibit 23 and confirmed at the
hearing its agreement with those requirements (Hearing Transcript of February 26, 2013
(“Transcript”) at p. 222.)

3. Parties and Persons in Support of Apphcation. Jessica Racine-White submutted a request for

party status 1n support of the application on January 31, 2013. Ms. White owns several
properties 1n the vicimty of the Property and supports the effect the Project will have on
property values. Ms. White did not attend the public hearing, accordingly, the Board did not
grant her party status but accepted her filing as a submission 1n support of the application.
(Exhibat 21.)

4. Parties and Persons 1n Opposition to the Apphication. AMFRD filed a request for party status

in opposition to the apphcation on February 11, 2013. In wnitten matenals and i testimony
at the public hearing, AMFRD representatives stated that the proposed project will
adversely affect the hight, air, land values, noise, and traffic of neighboring properties
(Exhibits 22, 27, 30; Transcnpt, pp 223-23.)

The Subject Property and the Surrounding Area

5. The Property 1s located n the C-2-B Zone District 1n the Adams Morgan neighborhood of

Ward 1 1n Northwest D.C. The Property is irregularly shaped and has frontage along
Columbia Road, NW and 17® Street, NW The Property does not have any alley access.

6 The Property 1s located among a number of retail uses that line Columbia Road and across the

street from residential buildings that vary from three to seven stories in height. The
properties located to the south of the Property in Square 2565 are comprised primarily of
medium density apartment houses and row dwellings. H.D. Cooke Elementary School 1s
also located to the south of the Property, at 2525 17™ Street, N.W. (Exhbat 3 )
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The Applicant's Proposed Project

7. The Applicant is proposing to redevelop the site with a six story mixed-use building. The
building will include up to 9,500 square feet of retail space and approximately 65-85
residential umts (“Project”) (Exhubats 3, 23, 31.)

8. The Project will provide 29 parking spaces. All of the parking spaces will be dedicated
to residential use; accordingly, the Applicant only sought vanance relief from the retail
parking requirements. The Applicant proposed a Transportation Demand Management plan
(“TDM”) that included the following elements:

The Applicant will provide to each initial residential lessee or purchaser, either.
(1) a SmarTrip card with a value of $75; or (i1) a first year membership to Capital
Bikeshare or a car sharing service (valued at $75).!

The Applicant will coordinate with a car sharing service to determune the
feasibility of locating car sharing vehicles in the adjacent public space. The final
determination on whether and how many car sharing vehicles will be located in
the adjacent public space will be made by the car sharing service and DDOT.

Significant bicycle parking will be provided on-site for both retail employees and
residents. Bicycle parking for the retail employees will be provided on the ground
floor. Bicycle parking for the residents will be provided on the ground floor or
the garage. New bike racks are also proposed along Columbia Road.

The Applicant will unbundle all costs related to the parking spaces from the sales
price or lease amount of each residential umt.

(Exhibats 23, 31.)

The Applicant also proposed a loading management plan that included the following elements:

All loading associated with the building will be from Columbia Road 1 public
space. The Applicant and DDOT will establish a 55-foot ‘loading zone on
Columbia Road. The Applicant will agree to a limitation on deliveries in the
public space along Columbia Road between the hours of 7:00 a.m to 4:00 p.m.,
Monday-Saturday.

The Apphicant shall designate a Loading Coordinator for the site to coordinate
residential move-in/move-out.  All residents shall be requred to notfy the
Loading Coordinator of move-in/move-out dates

: At the public hearing, the Applicant agreed to modify this element of the TDM to requure that each new residential
lessee or purchaser will be provided a SmarTrip card or a one year membership to Capital Bikeshare or a car sharing

service
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e No truck 1dling shall be permutted.
(Exhibit 23, Tab C)

9. The proposed building will be 70 feet tall with a floor area ratio (“FAR”) of 4.2, a lot
occupancy of 74%, and a 15 foot rear yard. (Exhibits 23, 31.)

10. The Project does not include any loading facihities on-site, but intends to use a 55-foot
loading space in pubhic space on Columbia Road, NW, adjacent to the site, to meet the
expected loading demand for the project. (Exhibits 23, 31 ) The Applicant therefore needs
a vanance from the applicable loading requirements set forth in § 2201.1.

11. The Project includes 10 roof structures with heights between 10 feet and 18 feet, si1x inches.
There 1s a mummum set back of 14 feet, eight inches for the 18 foot penthouse The

remaining penthouses are set back the requisite distance from the exterior walls of the
building (Exhibits 23, 31)

Office of Planning Report

12. By a report dated February 19, 2013, supplemented by testimony at the public hearing, OP
recommended approval of the special exception and vanance relief requested in the
application, subject to four conditions:

e No retail parking spaces shall be provided.

e All loading associated with the building shall be in Columbia Road public
space, with delivery between the hours of 7:00 am. and 4:00 p.m.,
Monday through Saturday only

e The Applicant shall designate a Loading Coordinator to coordinate
residential move-in/move-out, and residents shall be required to notify the
Loading Coordinator of residential moves

e No truck 1dling shall be permitted. (Exhubit 26.)

13. The Applicant has agreed to OP’s proposed conditions of approval.

14. OP noted that the tnangular shape of the property and its lack of alley access was an
exceptional condition that created a practical difficulty in complying with the parking
requirements of the Zoning Regulations as the ramp would occupy almost the entire length
of the property along the south side of the lot, reducing the size of the triangularly shaped
garage. The OP report noted that the shape of the garage does not lend 1tself to an efficient
utilization of space and results in an inefficient parking layout, areas that cannot be devoted
to parking, and compact parking 1n groups of less than five contiguous spaces. The OP
report noted that'
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The required number of parking spaces for the residential portion of the
bwlding would be provided Provision of bicycle parking within the
building and wathin the public space of Columbia Road for the retail users
of the building, 1n combination with the other transportation options
available within the neighborhood, including Metrobus, Metrorail and car
sharing, make the building easily accessible by means other than private
automobile. (Exhibat 26, p. 4.)

15. Thus, the OP report concluded that relief from the parking requirements would not result in
a detriment to the public good and that no substantial harm to the Zoning Regulations
would result from the reduction in parking. (7d.)

16. In regard to the request for loading relief, OP noted the narrow roadway width of 17 Street
(30 feet), the desire of DDOT to not have vehicular access to the building from Columbia
Road (a busy commercial corridor), and the existence of on-street parking on both sides of
17 Street as umgque attributes that created a practical difficulty in complying with the
loading requirements of the Zoning Regulations. OP concluded that there would be no
substantial detriment to the public good in granting the loading relief with the adoption of
the proposed conditions regarding the loading space on Columbia Road, the hours the
loading space could be used, the establishment of the Loading Coordinator, and the
prohibition on truck iding (/d.)

17. OP also concluded that granting the roof structure special exception relief would be
consistent with the Zoming Regulations and Zoning Maps and that the proposal would not
tend to adversely affect the use of neighboring properties. Specifically, it found that a
matter-of-right roof structure could exceed the proposed structures in both height and
density; accordingly, the proposed roof structures minimized the impact on neighboring
property owners since their size was minimized (/d.)

Department of Transportation Report

18. DDOT, by its report dated February 19, 2013, supported the application subject to three
conditions:
e Provide one bicycle parking space for every two units;

o Reduce the width of the curb cut along 17® Street from 24 feet to 20 feet; and

o Install 16 bike spaces (eight inverted U-racks) on the street for public use.
(Exhubit 25.)

19. The Apphcant has agreed to DDOT’s proposed conditions of approval.
Special Exception Relief — Roof Structures

20 In this case, the Applicant seeks relief pursuant to § 411.11, from § 777.1, which applies the
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21.

22.

roof structure requirements of § 411 to Commercial Zones. The Applicant seeks specific
relief from §§ 4112, 411.3, and 4115 Subsection 411.2 requures that all penthouses are
subject to the provisions of § 770 6 (which requires a 1:1 setback from all exterior walls)
Subsection 411.3 requires that all penthouses and mechamcal equpment be placed n a
single enclosure. Subsection 411 5 requires penthouses to consist of a uniform height
(Exhubits 3, 23.)

The Project requires roof structure relief for multiple roof structures of varymng heights, one
of which 1s not set back from the exterior wall the requusite dustance (§§ 411.2, 411.3, and
4115).

The Project provides 11 stair structures that provide durect access to the roof from private
units and one elevator override and mechanical penthouse. The configuration of these roof
structures results 1n a total of 10 roof structures (Exhibit 23.)

The stair structures are approximately 10 feet i height while the elevator overnide 1s
approximately 18 feet tall. Each of the stair structures is set back from the exterior walls at
least one foot for every foot of height The elevator override, however, 1s set back
approximately 14 feet, eight inches, which does not satisfy the roof structure set back
requirement. (Exhibats 23, 31.)

24. The reduced setback is at the rear of the building, which 1s set back an additional depth of 15

feet from the rear lot line. The combined effect of the set back of the building at grade and
the set back of the roof structure on the roof, reduces the visual impact of the proposed
elevator overrun from neighboring properties. (Id.)

25. The Project also provides the stair structures at a lower height than the elevator overrun i an

26.

27.

effort to mimimize any impact the stairs may have on neighboring properties. Though the
Zoning Regulations require a penthouse to be of uniform height, the intent of the Zoning
Regulations is to reduce impacts of development on neighboring property. In this instance,
the desired result is better achieved by providing varying heights for the rooftop structures.
Reducing the height of the stairs ensures that they will have less of an impact on
neighboring property owners than if they were the same height as the elevator overrun, as
otherwise required by the Zoning Regulations (Exhibits 3, 23, 31 )

Finally, providing multiple roof structures enables private access to the roof, creating’a
distinct space that will contribute to the vibrancy of the building and create a new plane of
passive activity along Columbia Road. (1d.)

Due to the siting of the building on the Property and the location and treatment of the
proposed penthouse structures, these structures will have a minimal effect, if any, on the
hght and air of neighboring properties. (Id)



BZA APPLICATION NO. 18506
PAGE NO. 8

Variance — Parking and Loading

28. The property 1s a landlocked parcel that does not have alley access, requunng all loading and

29.

30.

31

32.

33.

parking to be accessed from one of the Property’s two street frontages. (Exhibuts 3, 26.)

The Property 1is a tnangular lot, which limits the location of the required loading and the
efficiency of the below-grade parking level. (Id.)

Due to pedestrian traffic, DDOT did not support a curb cut along Columbia Road to access
loading. A curb cut along Columbia Road would break up the flow of pedestrian traffic,
disrupt the flow of the retail, and it would create potential vehicular and pedestrian conflicts.
Seventeenth Street, however, is only 50 feet wide, has two-way traffic, and has parallel
parking on both sides of the roadway. The street has a functional width of 30 feet, making
the roadway too narrow for trucks to access the loading dock. There is an existing loading
space along Columbia Road that DDOT agreed to lengthen to 55 feet to accommodate the
loading needs of the Project. (Exhibits 23, 25.)

The Applicant agreed to work with DDOT to provide, all loading from the loading zone on
Columbia Road. Although the required loading will not be provided on-site, 1t will be
provided adjacent to the Project, minimizing any impacts resulting from the request for
relief. (Id.)

The Applicant 1s providing 29 parking spaces 1n the project, fulfilling the residential parking
requirement and 1s requesting relief from the required parking spaces for the retail uses, as
well as relief from providing contiguous compact spaces. Due to the wrregularly shaped lot
and the space that 1s lost for ramps and aisle widths, the one below-grade parking level 1s
very inefficient. In order to satisfy the Zoning Regulations’ requirement to provide 37
parking spaces for this project, 1t would necessary to add a second level of below-grade
parking. Providing this second level of parking would be inefficient, extremely expensive
(putting the financial viability of the Project in question), and would also result 1n “over-
parking” the Project, which is not supported by DDOT. (Id.)

The wurregular shape of the lot and the resulting shape of the garage also make 1t challenging
to provide the compact spaces m contiguous groups of five. In an effort to maximize the
amount of parking provided in the garage, the Applicant 1s providing as many compact
spaces as possible despite the fact they do not satisfy Section 21154 Granting a waiver
from this requirement will not have an adverse impact on the community; on the contrary, it
allows the Applicant to provide more on-site parking than it could otherwise accommodate
m the garage. (Id.)

34. The request for parking relief will not have an adverse effect on neighboring properties. The

Project 1s providing all of the required residential parking and seeks relief only for the retail
parking requirement. The Property is ideally served by public transportation with
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significant Metrobus service along Columbia Road and nearby 16™ Street. The proximity to
two Metro Stations (the red line station of Woodley Park-Zoo/Adams Morgan, and the
green/yellow line station of Columbia Heights) 1s also likely to discourage vehicular traffic
to the site. The Apphcant 1s providing bicycle racks 1n public space for use by the public
Fmally, the retail is located along a popular pedestnian strip. Each of these factors increases
the hikelthood that the patrons of the stores will either walk to the Property, take public
transportation, or bike, rather than arniving by motor vehicle (Id.)

CONCLUSIONS OF LAW AND OPINION

Special Exception Relief

The Applicant has requested special exception relief for the proposed roof structures, which
exceed the permitted number, are of varying heights, and do not meet the setback requirement at
one pomt. The Board is authorized under § 8 of the Zoning Act, D C. Official Code § 6-
641.07(g)(2) (2008) to grant special exceptions, as provided in the Zoning Regulations, where, in
the judgment of the Board, the special exception will be in harmony with the general purpose
and intent of the Zoning Regulations and Zoning Maps and will not tend to affect adversely the
use of neighboring property in accordance with the Zoning Regulations and Zoning Map, subject
to specific conditions. (See 11 DCMR § 3104 1.)

As noted, § 777.1 apphes the roof structure requirement of § 411 to Commercial Zones The
Applicant secks specific rehief from § 411.2 which requures that all penthouses are subject to the
provisions of § 770.6 (which requires a 1:1 setback from all exterior walls). The Applicant also
secks rehief from § 411.3, which requires that all penthouses and mechanical equpment be
placed in a smgle enclosure and § 4115, which requires penthouses to consist of a uniform
height.

Subsection 411.11 of the Zoning Regulations provides in part that

Where impracticable because of operating difficulties, size of building lot, or
other conditions relating to the building or surrounding area that would tend to
make full comphance unduly restrictive, prohibitively costly, or unreasonable, the
Board of Zoning Adjustnent shall be empowered to approve, as a special
exception under Section 3104, the location, design, number, and all other aspects
of such structure, even if such structures do not meet the normal setback
requirements ; provided, that the intent and purpose of this chapter and this title
shall not be materially impaired by the structure, and the light and air of adjacent
buildings shall not be affected adversely. 11 DCMR § 411 11.

The Board finds that the requested roof structure rehief will not adversely affect, or be
objectionable to, the surrounding properties. The elevator penthouse 1s located such that there is
a sufficient setback between the roof structure and the adjacent property line even if the structure
1s not set back the requisite distance from the exterior wall on the southern edge of the building.
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As noted 1n the OP report, “Although set back a distance less than 1ts height from the edge of the
south side of the bulding, its visibility would be mimmzed by the bwilding’s set back of
approximately fifty feet from the property in the vicimty of the elevator overnde ”  To further
mutigate the effects of the roof structures, the Applicant 1s reducing the height of the stairways in
order to mimmuze therr effect. Fmally, the Applicant is providing multiple enclosures rather than
a smgle enclosure 1n order to mininuze the overall bulk of the roof structure, which, in turns
minimizes their effect on neighboring properties. The roof plan mimmizes both the height and
bulk of the roof structures which serves as a positive feature for neighboring properties

Variance Relief

The Applicant also seeks variance under 11 DCMR § 3103 1 from the parking requirement for
retail uses and the loading requirements for residential and retail uses 1n the C-2-B Zone Dastrict
as well as rehief from the requirement that all compact spaces be placed m groups of at least five
contiguous spaces with access from the same aisle. The Board is authorized to grant vanances
from the strict apphcatton of the Zonming Regulations where “by reason of exceptional
narrowness, shallowness, or shape of a specific piece of property ... or by reason of exceptional
topographical conditions or other extraordinary or exceptional situation or condition” of the
property, the strict application of the Zoning Regulations would “result in particular and
exceptional practical difficulties to or exceptional or undue hardship upon the owner of the
property....” D.C. Official Code § 6-641.07(g) (3) (2001, 11 DCMR § 3103.2. The “exceptional
situation or condition” of a property need not arise from the land and/or structures thereon, but
can also arise from “subsequent events extraneous to the land.” De Azcarate v Bd. of Zoning
Adjustment, 388 A.2d 1233, 1237 (D C 1978). Relief can be granted only “without substantial
detriment to the public good and without substantially impairing the intent, purpose, and
integrity of the zone plan as embodied 1n the Zoning Regulations and Map.” D C. Official Code
§ 6-641.07(g)(3) (2001), 11 DCMR § 3103.2.

A showing of “practical difficulties” must be made for an area vartance, while the more difficult
showing of “undue hardship,” must be made for a use variance Palmer v. D.C. Board of Zoning
Adjustment, 287 A.2d 535, 541 (D.C. 1972). Since area vanances are sought by the Apphcant,
the Applicant must comply with the three prong test: (1) that an exceptional situation results in a
“practical difficulty” in complying with the Zoning Regulations; (2) the granting of the relief will
not be substantial detriment to the public good, and (3) the granting of the vanances will not
substantially harm the Zone Plan

The application has satisfied all three elements. As to the first prong the property 1s subject to an
exceptional situation because 1t 1s triangular in shape, does not have alley access and has frontage
on only two roadways, one of which is only 50 feet wide and the other being a pedestrian
corridor. The shape of the lot creates challenges 1n designing an efficient floor plan complete
with both loading and a below-grade garage. Since the Property does not have alley access, all
loading and parking maneuvers would need to be accessed from a curb cut along one of the
building’s two street frontages. DDOT does not support a curb cut on Columbia Road, thus, the
curb cut would have to be provided on 17" Street. Seventeenth Street has an effective street
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width of 30 feet, which makes 1t impossible for trucks to undertake the maneuvers necessary to
access a loading dock Accordingly, all loading will take place from a public loading zone on
Columbia Road. This loading zone already exists and will be lengthened in order to
accommodate the loading needs of the building Providing loading in public space along
Columbia Road is the least disruptive and most effective way to provide loading for the Project.

Given the sensitivity to prov1dm§ a curb cut on Columbia Road, the parking garage will be
accessed via a curb cut along 17" Street The Board finds that the Applicant 1s faced with a
practical difficulty in providing the required number of parking spaces due to the tnangular
shaped, land-locked property, which creates an inefficient parking layout and areas that cannot
be devoted to parking If another garage level were provided, the Project would provide too
much parking, which DDOT discourages. In an effort to maximize the amount of parking
provided 1n the garage, the Applicant 1s providing as many compact spaces as possible despite
the fact they do not sausfy § 21154. The Applicant has proffered a TDM and loading
management plan which will help mtigate any potential adverse impacts that may arise as a
result of granting the requested parking and loading relief. Accordingly, the Board finds that the
Applicant 1s providing enough parking for its residents and 1t will encourage those patromzing
the retail stores to walk, bike, or take public transportation to the stores For all of these reasons,
the Board concludes that the Applicant has satisfied the enumerated standards for vanance relief
and that granting this vanance relief will not impair the intent, purpose, and integrity of the zone
plan

Issues Raised by the Party in Opposition

The Board notes the various 1ssues raised by AMFRD and finds that a majonity of those 1ssues
are not relevant to the Board’s scope of review 1n granting the relief requested by the Apphcant.
As discussed previously, the Board notes that AMFRD was incorrect in 1ts assertion that § 725 of
the Zoming Regulations required OP to seek input and analysis from other District agencies,
mncluding DHCD, FEMS, and the Department of the Environment (“DDOE”) Subsection 725 is
only applicable when an applicant is seeking special exception approval (pursuant to §§ 726-
734) for certain uses in the C-2 Zone District that are not permitted as a matter of right. The
Applicant 1n this case 1s not requesting such special exception relief

AMFRD also argued that § 774.4 of the Zoning Regulations required the Applicant to provide
additional information to the Board. However, § 774.4 only applies when an applicant is seeking
rehief from the rear yard requirements. Since the Applicant is not seeking such relief, § 774.4 is
not applicable in this case.

Finally, AMFRD cited numerous provisions of the Comprehensive Plan that they claimed this
project was not consistent with The Board noted that the proposed uses i the Project, the
building height, and building mass were all permitted m the C-2-B Zone District as a matter of
nght Therefore, 1t was not necessary for the Board to conduct further review of the Project’s
consistency with the Comprehensive Plan
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In regard to the relevant 1ssues that AMFRD raised regarding this application, the Board believes
that the approved roof structures are 1n fact smaller 1n s1ze than what would be permutted as a
matter of nght, and thus, do not have an adverse impact on neighboring properties. The Board
also notes that the elevator overrun 1s set back from the property line to such an extent that any
impact 1t may have on neighboring properties is mitigated. In making its decision, the Board
considered those factors that pertam to zoning 1ssues including nosse, light and air, and traffic.
The Board notes that AMFRD did not put forth any evidence to suggest that the requested relief
would have a negative impact on any of the above factors, nor did 1t provide any evidence that it
would result in a decrease n land values.

Great Weight

The Board is required to give "great weight" to 1ssues and concerns raised by the affected ANC
and to the recommendations of OP. (D C. Official Code §§ 1- 309 10(d) and 6-623 04 (2001).)
Great weight means acknowledgement of the issues and concerns of these two'entities and an
explanation of why the Board did or did not find their views persuasive

ANC 1C recommended approval of the Applicant’s special exception and vanance requests
subject to conditions The Board agrees with the ANC's recommendation of approval. The
Board is aware that the ANC’s recommendation was based in part upon the Apphcant’s promise
to propose the conditions attached to the ANC’s resolution and in fact the Applicant did so.
However, the Board concludes that some of these conditions are not aimed at mmtigating
potential adverse impacts of the zoning rehef sought, but address 1ssues that are not germane to
the Board’s consideration of this application. Accordingly, the Board only mncorporates those
conditions that pertain to the zomng relief requested by the Applicant, as noted below.

OP recommended conditional approval of the special exception and variance requests. OP
recommended a list of four conditions, which the Board accepts as conditions of its approval.
The Board concludes that all of OP's concerns are adequately recognized, addressed, and dealt
with in the conditions to this Order.

For the reasons stated above, the Board concludes that the Applicant has met its burden of proof
with respect to an application for variance and special exception rehef pursuant to §§ 3103,
411.11 and 3104, from the provisions of §§ 411 (§§ 411.2, 411.3, 411.5), 777, 2101 (§§ 2101.1
and 2115.4), and 2201 (§ 2201.1) to construct a residential building with ground floor retail in
the Adams Morgan neighborhood. THEREFORE, 1t is hereby ORDERED that the application
1s GRANTED, SUBJECT to the plans at Exhibit 23B, and subject to the following
CONDITIONS, NUMBERED 1 THROUGH 10. For the purposes of these conditions the
term “Applicant” shall mean the person or entity then holding title to the Subject Property. If
there 1s more than one owner, the obligations under the order shall be jont and several If a
person or entity no longer holds title to the Subject Property, that party shall have no further
obhigations under the order, however, that party remains liable for any violation of any condition
that occurred while an owner.
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1. At least 29 parking spaces shall be dedicated to the residential tenants/unit owners and
their guests No retail parking spaces will be provided

2. Each residential lessee or purchaser shall be provided eirther: (i) a SmarTrip card with a
value of $75; or (i1) a first year membership to Capital Bikeshare or a car sharing service
(valued at $75). ). The Applicant shall work with DDOT and the car sharing company to
determine the feasibility of locating the vehicles 1n public space, with the final
determination being made by DDOT and the car sharing company.

3. All costs related to the parking spaces will be unbundled from the sales price or lease
amount of each residential unit.

4. All loading associated with the building shall be located 1n the Columbia Road public
space, with deliveries lumted to between 7-00 a.m. and 4:00 p.m , Monday through
Saturday only.

5. A Loading Coordinator shall be designated to coordinate residential move-in/move-out,
and residents shall be required to notify the Loading Coordinator of upcoming residential
moves.

6. No truck 1dling shall be permitted when using the loading zone on Columbia Road.
7. One bicycle parking space shall be provided for every two residential units.

8. The Applicant shall work with DDOT in determining the width of the curb cut on 17®
Street.

9. Subject to Public Space approval, the Applicant shall install 16 bike spaces (eight
inverted U-racks) on the street for public use

10 Subject to Public Space approval, the Applicant shall maintain the landscaping along
Columbia Road adjacent to the Project.

VOTE: 5-0-0 (LloydJ Jordan, Nicole C Sorg, S. Kathryn Allen, Jeffrey L. Hinkle and
Peter G. May to Approve; one Board seat vacant )

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
The majority of the Board members approved the issuance of this order.

ATTESTED BY:

RDIN
ice of Zoning

FINAL DATE OF ORDER: September 27, 2013
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PURSUANT TO 11 DCMR § 3125.9, NO ORDER OF THE BOARD SHALL TAKE EFFECT
UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO § 31256

PURSUANT TO 11 DCMR § 3130, THIS ORDER SHALL NOT BE VALID FOR MORE
THAN TWO YEARS AFTER IT BECOMES EFFECTIVE UNLESS, WITHIN SUCH TWO-
YEAR PERIOD, THE APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE
WITH THE DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS FOR THE
PURPOSE OF SECURING A BUILDING PERMIT, OR THE APPLICANT FILES A
REQUEST FOR A TIME EXTENSION PURSUANT TO § 3130.6 AT LEAST 30 DAYS
PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND THAT SUCH
REQUEST IS GRANTED. NO OTHER ACTION, INCLUDING THE FILING OR
GRANTING OF AN APPLICATION FOR A MODIFICATION PURSUANT TO §§ 3129.2
OR 3129.7, SHALL EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR § 3125, APPROVAL OF AN APPLICATION SHALL INCLUDE
APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR
THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE.
AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE
BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME
BY THE BOARD OF ZONING ADJUSTMENT

PURSUANT TO 11 DCMR § 3205, THE PERSON WHO OWNS, CONTROLS, OCCUPIES,
MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART THERETO, SHALL
COMPLY WITH THE CONDITIONS IN THIS ORDER, AS THE SAME MAY BE
AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF ZONING
ADJUSTMENT. FAILURE TO ABIDE BY THE CONDITIONS IN THIS ORDER, IN
WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS
ORDER.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
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PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT
BE TOLERATED. VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.
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Bistrict of Columbia JUN X 5 204
Court of Appeals T i |

]

No. 13-AA-1356

ADAMS MORGAN FOR REASONABLE DEVELOPMENT,

Petitioner,
BZA 18506
V.
DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT,
Respondent,
and
ONTARIO RESIDENTIAL, LLC,
Intervenor.

BEFORE Glickman and Easterly, Associate Judges, and Nebeker, Senior Judge
JUDGMENT

On consideration of petitioner’s motion for summary reversal or remand
titled as a motion for summary disposition and the opposition thereto, petitioner’s
reply, the petition for review, and the record on appeal, and 1t further appearing
that petitioner’s motion only challenges the grant of the special exceptions granted
for the roof structures, it 1s

ORDERED that the motion for summary reversal is granted to the extent
that the Board of Zoning Adjustment failed to make any specific findings as to
impracticability prior to granting the special exceptions to 11 DCMR § 411.3 and
.5 permitting multiple roof enclosures at two separate heights. See Oliver T Carr
Mgmt , Inc. v Nat’l Delicatessen, Inc , 397 A.2d 914, 915 (D C. 1979). Under 11
DCMR § 411.11, the Board of Zoning Adjustment was required to find that
compliance with the single enclosure and height requirements under 11 DCMR §§

411.3 and 5 is impracticable before granting special exceptions. Accordingly, we -

remand this case for further findings on these issues. See generally Nat'l
Cathedral Neighborhood Ass’'n v District of Columbia Bd of Zoring Adyustment,
753 A.2d 984, 986 n.2 (DC 2000) (explaining that this court “must uphold
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decision made by the Board if they rationally flow from findings of fact supported
by substantial evidence in the record as a whole”) (emphasis added). However, the
Board of Zoning Adjustment was not required to find the proposed set-back, see 11

DCMR § 4112 (§ 770.6), impracticable before granting a special exception. See
11 DCMR § 411.11 (requiring a finding of impracticability only for §§ 411.3-6
before empowering the Board of Zoning Adjustment to grant a special exception)

Because the Board of Zoning Adjustment properly considered the requirement of
11 DCMR § 3104, it need not make additional findings 1n this respect. It is

FURTHER ORDERED and ADJUDGED that the order on appeal is vacated
in part and remanded for further proceedings consistent with this judgment

ENTERED BY DIRECTION OF THE COURT:

o & Coddls

JULIO A CASTILLO
Clerk of the Court

Copies to-

Loren AliKhan, Esquire
Deputy Solicitor General, D.C

Jeffrey L. Light, Esquire
1712 Eye St., NW, Ste 915
Washington, DC 20006

Paul A Tummonds, Jr, Esquire
Christine A. Roddy

Goulston & Storrs

1999 K St , NW, Ste 500
Washington, DC 20006
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L n i s Department of Consumer and Regulatory Affairs .
RLEN UF gE B R Permit Oporations Division *
- 4150 4th Street SW »
Wastington DC 20024
Tel (202) 442 -4588  Fax {202} 442 - 4862
BUILDING PERMIT
THIS PERBIT MUST ALWAYS BE CONSPICUCUSLY DISPLAYLD AT THE ARDRESS OF
WORK UNTIL WORK 18 COMPLETED AND APFROVED
issue Dale: D7/2472014
PERMIT NO, B1309151 Expication Date: Q72412015
Agdress of Project Zone: Ward  § Square: | Suftiv  jlot
1750 COLUMBIA RD NW 1 2555 o082

NEW SIX STORY 30 UNIT RESIDENTIAL BLILDING, WITH RETAIL ON FIRST FLOOR, AND ONE LEVEL OF BELOW GRADE PARKING.

Permission s Hereby Granted To! Cramser Addresa:
Ontario Residantial Lio THE PETERSON COMPANIES LC

12600 FAIR LAKES CIR STE 40¢
Peymit Type: Existing Use: Proposed Use:
New Buliding Other {Specity} Mixed Use (provide description)
Agent Name, Agent Address Exigling Owel Proposed Dwell No. of Stories: | Floor(s)
Kim Mitcholl Cokm 1250 24th St Nw Units: Unis: ksl
Consatting 20037 8¢ 8 Al
Condilions! Resinclions.

This Permit Expires if no Constrwction s Started Within 1 Year or if the inspection is Over 1 Year.

Al Construction Dane According Yo The Currend Bullding Coden And Zoning Reguiations;

AN soniion: precedent to K suance oF ANip permil -t cemer agTehk: b ool Wi dl mdofRoss W Ter e ael dp: Savieen
the work authordeed hessby In accordance with the approved application and plans on fils with the Distdct Government sad In  Kscordance
with 3l applicable laws and reguilstions of the Distrdct of Columbla. The District of Columbia has Uie right to emter upon the properly and

to imppect alf work suthorized by this permll end o rexuire any  change in trucion  which  may be y 0 L
with the permt and with all the appicable regulations of tha District of Columbla, Work thorized  under this Parmit wust siert within
onelf} ysar of the dats appearing on this permit or the permit fs autowsfically void H work I started. any application Tor partial refund
must be made within six mortive of the date appesring on this permit

Luasd Puint Absssmpnt

Wihensver aivy Such work relsted 16 Uhis Permit could ronst in the dlslurbance of lead based patntive permdl holter sl sticie Ly 8l applicsble
paint activiies provisions of B ‘Lead Marsrd Prevention snd ENmination Aot of 008 snd e EPA "Lyag Renovation, Repair snd Painting ruie’

regacding lad-Unsed include o bumd-pain work i For more po (s ptpdiddoe de.gov, Lasd gad Healthy Housing
Direcior Permit Clerk
Ravtish A Sablokhan (ququuz_,_

Jurnas Rudisili

YO REFONT WASTE. FRAUE CR ASUSE By ANY DO GOVERNMENT GFFICISL, CALL THE DC INSPECTOR GENERAL AT 1-800-521-1008
FOR CONSTRUCTION INSRECTION INGUIRIES CALL (2025 4428657
TO STHEDULE INSPECTIONS PLEASE CALL (202) 4428557,
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OAH Case No. 2014-DCRA-00050
Re: Ontario 1700 Construction; Communication between Chris Otten and DC Agencies

COMMUNICATION TIMELINE (reverse chronological order)

Oct. 17, 2014 -- Otten writes to DCRA & counsel for developer about getting clarity on rooftop
structures; No Answer.

Oct. 16, 2014 -- Otten responds to Moy (BZA); Otten attempts to clarify what administrative
process has happened since the Court of Appeals June 2014 Order remanding the rooftop
structure exception.

Oct. 16, 2014 -- Moy (BZA) responds to Otten; Moy says he is waiting for the OAG to return
from vacation before acting on the Court remand regarding the rooftop structures.

Oct. 15, 2014 — Otten responds to Postulka (DCRA) discussing costs of printing out the
schematic plans; No costs for plans were ever mentioned before.

Oct. 15, 2014 -- Postulka (DCRA) responds to Otten saying that the schematic plans are ready for
printing but at a cost.

Oct. 14, 2014 -- Otten writes to DCRA and counsel for developer inquiring about disparities in
the schematic plans delivered by the counsel for the developer and the rooftop structures.

Oct. 14, 2014 -- Chris Otten writes to Clifford Moy, BZA Secretary about the BZA taking up the
Court remand of the rooftop structures for this project.

Sep. 24, 2014 -- Otten responds to Mr. Jones at OAH to acknowledge receipt of the Order
granting a continuance; Otten also discusses the fact that a large set of printed plans were
delivered to the offices of the counsel for Adams Morgan for Reasonable Development on
September 17, but that these plans show multiple rooftop structures and therefore could not be the
latest plans becanse the multiple rooftop structures were ruled as not meeting the variance
standards by the Court of Appeals in June 2014. No response by Intervenor.

Sep. 22, 2014 - Mr. Ricky Jones at OAH sends a courtesy email with the OAH order attached
granting the continuance of the case until October 28, 2014.

Aug. 29, 2014 to Sep. 19, 2014 :: Chain of emails -- Counsel for DCRA, John Postulka begins to
inquire with the DCRA records office about the schematic plans; Counsel for AMFRD goes back
and forth with Postulka, and Ms. Debra Hedgeman in the DCRA records office about the
location of the plans. Eventually this conversation shifts away from the location of the plans
without any resolution; Postulka (DCRA) asks the counsel for AMFRD to give consent for a

Page 1



continuance of the OAH hearing which had been scheduled to be held September 26, 2014.

August 28, 2014 -- OAH Status Hearing is held and a contested case hearing is set for September
26, 2014.

August 7, 2014 -- AMFRD submits appeal of DCRA's issuance of the building permit to OAH.

August 4, 2014 = Chris Otten visits DCRA Records Office; Otten cannot get design plans but
examines public documents folder; Otten orders design plans to be delivered to DCRA records
office; DCRA never delivers design plans for review and doesn't contact Otten.

July 30, 2014 -- Counsel for the developers met with AMFRD to discuss remedy Ultimately
there is no resolution.

July 25, 2014 — Counsel for the developers send by mail the building permit issued by DCRA on
July 24, 2014. The permit is mailed to Otten as well as to counsel for Adams Morgan for
Reasonable Development (AMFRD).

July 24, 2014 -- Otten informs DCRA officials again, and includes BZA officials, expressing
serious concerns about the illegal vertical construction happening at 1700 Columbia Road.

July 22, 2014 — Otten calls DCRA Illegal Construction Line; Mr. Polk states that he would check
in on permit and send illegal construction inspector.

July 21, 2014 -- Chris Otten, representative for Adams Morgan for Reasonable Development,
writes to DCRA officials about the illegal construction happening at 1700 Columbia Road.

July 21, 2014 -- Chris Otten, representative for Adams Morgan for Reasonable Development,
writes to BZA officials inquiring about when the BZA would take up the DC Court of Appeals
June 5, 2014 — DC Court of Appeals Orders a Remands of the BZA decision regarding the
rooftop structures at 1700 Columbia Road.

April 25 to March 5 — Otten notices no work on-site; Stop Work Order was issued regarding
premature tower crane erection.

April 24, 2014 — Otten contact DCRA's illegal construction line speaks with Sara who give him
Ruben Legaspi's cell phone number; Otten calls Mr. Legaspi at 4:45pm; Mr. Legaspi informs
Otten that there is no Tower Crane permit issued, and there was never a raze permit issued calling
that a “big issue.”
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RE: 2014-DCRA-00050 Re: Order Granting Continuance -...
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RE: 2014-DCRA-00050 Re: Order Granting Continuance
From: "Chris Version ILO" <chrisotten2@yahoo.cam>

To: “croddy@goulstonstorrs.com® <croddy@goulstonstorrs.com>

“John (DCRA)Postulka” <john.postulka@dc.gov>
Ce:  "anni wilcox@gmail.com” <anni mloux@gmallm

https://us-mg5.mail.yahoo.com/neo/b/message?search==...

Friday, October 17, 2014 1:20 PM

'Ridt(y (OAH)Jones" <ricky.jones@dc.gov>

1 will try again — Can anyone pease inform If there are multiple rooftap structures in the latest plans for the Ontario 1700 project? And how soon is the

construction team acting to build those structures?
Chris O.

©On Wed, 10/5/14, Ghris Version Il O <ghrisatien2@vahoo coms wrote”

Sub[eci RE 2014~DCRA-00050 Re Order Granting Continuance

‘ann.wicox@gmail.com™ <annt.wi i
Date. Wednesday, October 15, 2014, 11 18 AM

Hi John,

1 have been asking about the
1700 Ontario plans since early August.

Why wasn't costs brought up at any time
since then?

But my

intention has always been to visit DCRA's offices to

take pictures of the plans which then would cost nothing.
This is why | had in August asked the records office to have
the plans deliverad to that office and then | owuld come in
and take pictures. That never happened. This is a denial

of public documents and shows a serious lack of transparency
in your agency.

fam

looking for the latest rooftop plans and associated rooftop
structures. And | am simply asking, are there multiple
rooftop structures in the latest plans?

1 am atso looking for the latest mechanical
plans showing where the garage vent is focated in the rear
yard.

Thank you.
Chris O.

On Wed, 10/15/14, Postulka, John (DCRA) <jghn,postulla@dc aov>
wrale.

RE.

2014-DCRA-00050 Re. Order Granting Continuance
To "Chns Version || O” <ghrisoften2@vyahoo.coms,
mm@nmmmmm'

'Jnnes. Ridty (OAH)'
Ce: "anni.wilcox@gmail.com®

Date: Wednesday, October 15, 2014, 8 18 AM
Chris

My understanding was that the decuments

provided by the developer took care of your
request to

DCRA. But | befieve the
documents are ready for

printing.

» "Ricky (OAH)ones™ <rickyonas@dc.gov>, “John (DCRA)Postulka®

10/21/2014 01:44 AM



RE: 2014-DCRA-00050 Re: Order Granting Continuance -... https://us-mg5.mail.yahoo.com/neo/b/message?search=...

However, | do not know what the cost will be
| will find out and get back to you.

John
Postulka
Assistant General Counsel

Office of General Counsel - DCRA
1100 4th
Street, SW

20024

DCRA's new paperless, electronic
plan submission/review
program and is now
required for 75,000+ equare foot
projects.

plans-submittal-nermit-processing

October is National Disability Employmant
Awareness Month. To isarn what you can do to
foster a more
inclusive workforce, visit
www.dol.gov/odep and
www.dds de.gov

anm wilcox@gmail.com
Subject 2014-DCRA-00050 Ra: Order Granting
Continuance

Dear all,

it's been
nearly three
weeks since | wrote my last
note about the 1700 Ontaro Road
project,
and more than 8 weeks since | personally went down
to DCRA's records office to find the plans
for this
projact (never got them at
DCRA's records office)

| have nat received a response

from DCRA or the developer's counsel in
this matter at

20of5 10/21/2014 01:44 AM



RE: 2014-DCRA-00050 Re: Order Granting Continuance -...
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all,

On September 19, | saw
the

schematic designs of the project They were delivered
to Mr. Canavan's office, our lawyer at the

time who has

date stamped one day before the building
permit was issued.

Here
are

What | see in these July
24

plans which is disturbing, 1s
1) There are
still numerous
rooftop structures despite the zoning code

allowing only one.

2) That construction
of

these multiple rooftop structures seems
imminent.

So what | would
fike to know
is if the plans | have
examined as delivered to Mr. Canavan

by Ms.
Roddy, counsal for the developer, are actually the
latest plans?

And, how what
is the timing

of the construction team for this project to
construct the muttiple rooftop structures

It Is plainly Idiculous
at

this late date that we cannot still get

clear information,

representing the latest

plans, which should be accessible

to the

public from DCRA or the developer, especially m
light of an angoing OAH review and a hearing
is set for

October 28th.

Can someone
please
respond as soon as possible.

Thank you,
Chris Otten

Adams Morgan for Reasonable Development
202-670-2366

On Wed, 8/24/14, Chris Version IO <chrisoiten2@vahoo.com>

https://us-mg5.mail.yahoo.com/neo/b/message?search=...

10/21/2014 01:44 AM
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wrote:

Subject. Re. Order
Q@ranting Continuance
To: "John

"Ricky (OAH)Jones® <fcky jones@dc. gov>
Date: Wednesday, September 24, 2014, 3:26
PM

This
Is to affirm that
|

have
received this Order.

The merits of the continuance
I8 partly
because we have not been able to get the latest
and full extent of the plans for the Ontano
Theatre
project from DCRA desgpite
repeated attempts,

I
visited
DCRA on August 4,
2014. The Records Dept. told me to

expect
a call for when the full schematic plans were
delivered to their record office. | never
got a call
| brought this delay is
releasing the plans to the
attention of
Mr Postulka after the status hearing was

held at the OAH on August 28, 2014.

Mr.

Postulka told me

DCRA

needs to get better about responding
to requests to review

what are public
documents and would put an Inguiry in

about the plans.

|

understand that Ms. Roddy defivered a set of
schematic

plans to Mr Canavan's
offices last week. | reviewed

these

plans and they

1)

Show that a loverad vent off gassing fumes
from the

subterfanean garage is directly on

the property line

abutting

nearby
residential umts in the southwest comner
of the property.

2 .
Do not show any updated schematics or

designs
ghowing the latest iteration of
the rooftop penthouse
structures, if

https://us-mg5.mail.yahoo.com/neo/b/message?search=...

10/21/2014 01:44 AM
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there are any at all?

The

rooftop design schamatics

as well as the rear yard schematics with the

vent

both are dated to 2013,
however, there Is a new

additionsal stamp
on each page by the code official dated

July 24, 2014
This

stamp
appears 1o have

Bullding Permit
#1309151

was issued, and months after Petarson Companies had
started vertical construction on the site.

We are still seeking
the

latest rooftop schematics showing how
the

rooftop structures have been changed
so that the

construction does not require
rooftop variance/special

exception
relief.

Can

anyone help us see
that?

Chns O.

202-810-2768

On Mon, 9/22/14, Jones, Ricky (OAH) <ticky.jones@dc.gov>
wrote

<ghrisolten2@vahoo.com>
Date. Monday, September 22, 2014, 4:23
PM

https://us-mg5.mail.yahoo.com/neo/b/message?search=...

10/21/2014 01:44 AM
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10of2

Re: Any Update: BZA Case #18506
From: “AdMo Reasonable” <admo4rd@gmail.com>
To: *Moy Clifford (DCOZ)" <clfford. moy@de.gov>
Ce:  “chrisotten2@yahoo.com” <chrisotten2@yahoo.com>
I'm confused CIiff.
f've submitted a Mation, shoutd you schedule the BZA to hear that motion?
Please darity the rcle of the OAG in this

Thanks,
Chris O.

On 10/16/14, Moy, Clifford (DCOZ) <glifford.mov@dg.gov> wrote.
> Dear Chris Otten,

>
> | am sorry for the detay in replying to you But there has not been any
>nmformetote|lym.|yet

>Neaskedforlegaladvhehommycounssl But he has bsen on vacation.

> Once he returns, then 1] be able to respond to you as to our next course
> of acfion.

>

> Thanks and trust all is well with you,
>

> CIift Moy

>

>
>

>OmberisNaﬂnna|DIsabiﬁlyEn'pbymemAwarenessMonm To leam what you
> can do to foster a more inclusive worldorce, visit www.dol.gov/odep and
> www.dds.dc.gov.

VVVVVVVVVVVVVYVY

> —Qriginal Messag

> From AdMo Reasonwle[mallto

> Sent. Tuesday, October 14, 2014 6:07 PM
> To* Moy, Ciifford (DCOZ)

> Ce chrisotten?@yahog.com

> Subject” Any Update. BZA Case #18508

>

> Hi Clift

>

> Hope all is well and you had a nice weekend

>

> | wanted to let you know that after two woeks, | am quite disheartened to

> not have heard of any update from the BZA since | put a motion on the record
> an October 1, 2014, for the BZA to have a public hearing per the Order of
>thacourto1‘Appe'als

>Therahasheenmraspunsabyﬂ1ehppﬂcamtomyuoﬁmfovaheaﬂng
> attached as Exhibit 45 on the record for BZA Case No 18506 the Ontario
>1700¢evebpmamhAdamsMorgm

>Thls project required a vanance for multiple reoftop structures.
> This variance request was apparently withdrawn after the Applicant saw the
>highestoounm|heolslruramandﬂbadtmﬂleBZAfwmmermviow

>OnSeptembor19, 2014, | personally examined schematic drawings on file at
> DCRA showing the subject site and bullding at 1700 Columbia Road. There are
> still muttiple rooftop structures in the latest plans dated July 24, 2014

https://us-mg5.mail.yahoo.com/neo/b/message?search=...

Thursday, October 16, 2014 10:08 PM

10/21/2014 02:17 AM
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>
> The construction of these rooftop structures seems quite Imminent

>

> | would like a status update of my Motion given the Court's remand of this
> £ase.

>

> With regards,

> Chris Often

> 202-670-2366
>

20f2 ) 10/21/2014 02:17 AM



RE: 2014-DCRA-00050 Re: Order Granting Continuance -...
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RE: 2014-DCRA-00050 Re: Order Granting Continuance
From: “Chris Version 11.0” <chrisotten2@yahoo.com>
To: “croddy@goulstonstorrs.com” <croddy@goulstonstorrs.com>
*John (DCRA)Postulka® John.postulka@dc.govs
Ce:  “annt wilcox@gmail.com® <anfi1 wilcox@gmail.com>

Hi John,
| have baen asking about the 1700 Ontario plans since early August.
Why wasn't costs brought up at any time since then?

https://us-mg5.mail.yahoo.com/neo/b/message?search=...

Wadnesday, Cctober 15, 2014 11-18 AM

*Ricky (OAH)Jones® <ricky jonss@dc.gov>

But my intention has always been to vist DCRA's offices to take pictures of the plans which then would cost nothing. This is why | had in August asked
the records office to have the plans delivered to that office and then | owuld coms in and take pictures That never happened. This is a denial of public

documents and shows a senous lack of transparency In your agency

1 am looking for the latest reoftop plans and associated rooftap structures. And | am simply asking, are there multiple rooftop structures in the latest

plans?

| am also looking for the latest mechanical plans showing where the garage vent is located in the rear yard.

Thank you
Chris O.

On Wed, 10/15/14, Postulka, John (DCRA) <john.pogtutka@dc qov> wrote

Subject. RE. 2014-DCRA-00050 Re. Order Granting Comtnuanoe
To. "Chris Version Il O <ghrisoften2@vaheo.com> “croddv@aculst

<ficky.jones@dc.gov>
Ce' "anni.wilcox@qgmail.com”
Date Wednesday, October 15, 2014, 8:18 AM

Chris

My understanding was that the documents

provided by the developer took care of your request to
DCRA. But | believe the documents are ready for
printing  However, | do not know what the cost will be.
1 will find out and get back to you

John

Postulka

Assistant General Counsel

Office of General Counsel - DCRA
1100 4th Street, SW

Washington,

DG 20024

(202) 4428403

ProjectDox is
DCRA's new paperiess, electronic plan submission/review
pregram and is now mqulred for 75.000+ aquara foot

October is National Disabllity Employment

Awareness Month. To learn what you can do to foster a more
Inclusive workforce, visit www.dol.gov/odep and
www.dds.dc.gov.

stonstorts.com:, "Jones, Ricky (OAH)"

10/21/2014 01:58 AM
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—Original
Message—-
From: Chris Version 1.0
[maitto:chrisctten2@yahoo.com
Sent” Tuesday, October 14, 2014 6:37 PM
To. Postulka, John (DCRA),
J&ﬂas, Ricky (OAH)

. annl.wilcox@amajl.com
Subject 2014-DCRA-00050 Re Order Granting
Continuance

Dear all,

It's been nearly three

weeks since | wrote my last note about the 1700 Ontario Road
project, and more than 8 weeks since | personally went down
to DCRA's records office to find the plans for this

project (never got them at DCRA's records office).

| have not received a response
from DCRA or the developer’s counsel in this matter at
all.

On September 19, | saw

the schematic designs of the project. They were delivered
to Mr Canavan's office, our lawyer at the time who has
now baen reptaced by Ms Wilcox cc'd here.

| reviewed these plans dated

July 24, 2014, date stamped one day before the building
permit was issued

Here are
a few photos of these plans >>
2f/d n

What | see in these July 24

plans which s disturbing, is.

1) There are

still numerous rooftop structures despite the zening code
allowing only one.

2) That construction of

these multiple rooftop structures seems imminent.

So what | would like to know

is if the plans | have examined as delivered to Mr Canavan
by Ms. Roddy, caunsel for the developer, are actually the
latest plans?

And, how what
Is the timing of the construction team for this project to
construct the multipie rooftop structures.

It is planly idiculous at

this late date that we cannot still get clear information,
represerting the latest plans, which should be accessibla
to the public from DCRA or the developer, especially in
light of an ongoing OAH review and a hearing is set for
Octaber 28th.

Can someone
please respond as soon as possible.

Thank you,

Chris Otten

Adams Morgan for Reasonable Development
202-670-2366

https://us-mg5.mail.yahoo.com/neo/b/message?searchs=...
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On Wed, 9/24/14, Chris Version 1.0 <chnsotten2@vahoo.com>
wrate

Subject. Re. Order

«<ticky jones@dc.aov>
Date. Wednesday, September 24, 2014, 3:26
PM

This s to affirm that
|
have received this Order

The merits of the continuance

Is partly because we have not been able to get the latest
and full extent of the plans for the Ontario Theatre
project from DCRA despite repeated attempts.

I

visited

DCRA on August 4, 2014. The Records Dept. toid me to
expact a call for when the full schematic plans were
defivered to their record office. | never got a call.

I brought this defay Is releasing the plans to the
attention of Mr Postulka after the status hearing was
held at the OAH on August 28, 2014

Mr.

Postulka told me DCRA

needs to get better about responding to requésts to review
what dre public documents and would put an inquiry in
about the plans.

]

understand that Ms. Roddy delivered a set of schematic
plans to Mr Canavan's offices last week. | reviewad
these plans and they

1)
Show that a lovered vent off gassing fumes from the
subterranean garage is directly on the property line
abutting nearby residential units in the southwest comer
of the property

2)

Do not show any updated schematics or designs
showing the latest iteration of the rooftop penthouse
structures, it there are any at all?

The

rooftop design schematics

as well as the rear yard schematics with the garage vent
both are dated to 2013, however, there is a new
additionsal stamp on each page by the code official dated
July 24, 2014

appears to have
been placed on each page
one day before the Building Permit
#1309151
was Issued, and months after Peterson Companies had
started vertical construction on the site

We are still seoking the

latest rooftop schematics shawing how the

rooftop structures have been changed so that the
construction doss not require rooftop varlance/special
exceptian relief.

https://us-mg5.mail. yahoo.com/neo/b/message?search=...

10/21/2014 01:58 AM



RE: 2014-DCRA-00050 Re: Order Granting Continuance -...

4 of 4

Can
anyone help us see
that?

Chris O.
202-810-2768

On Mon, 9/22/14, Jones, Ricky (OAH) <igky.jones@dc.gov>
wrote.

Subject. Order Granting
Continuance
To: “Postulka, John

<chrisotten2@vahion com>
Date: Monday, September 22, 2014, 4:28 PM

https://us-mg5.mail.yahoo.com/neo/b/message?search~=...

10/21/2014 01:58 AM
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Order Granting Continuance

Manday, September 22, 2014 4:23 PM
From: “Jones Ricky (OAH)" <ricky.jones@dc.gov>
To: *Postulka John (DCRA)" <john.postuika@dc.gov> “seanpcanavanpal@gmail.com® <seanpcanavanpal@gmail.com>
"croddy@goulstonstorrs.com” <croddy@goulstonstorrs.com>  “chrisotten2@yahoo.com” <chrisotten2@yahoo.com>
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Fwd: 2014-DCRA-00050 - Yahoo Mail
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Fwd: 2014-DCRA-00050
From: “Sean Canavan® <seanpcanavanpal@gmail.com>
To: “Chris Qiten” <chrisotten2@yahoo.com>

Forwarded

massage

From: Postulka, John (DCRA) <ighn.postulka@dc gov>
Date: Fri, Sep 19, 2014 at 9:21 AM

Subjed Re. 2014-DCRA-00050

Sean

https://us-mg5.mail.yahoo.com/neo/b/message?search=...

Friday, September 19, 2014 11.43 AM

1 was just informed that next Fnday Is the DC Green Symposium | know the Zoning Administrator must attend and assume the Building Official as well.
As a result, | think | need to move for a short delay in the hearing. First, do you oppose the request? Second, are you available at all the following week?

John
Sent from my iPhone

On Sep 12, 2014, at 7.41 AM, "Sean Canavan" <gganpeanavanpal@®gmail.co

Please see aftached.

Ok. Thanks for the update

John Poshsika

Assistant Attorney General

Office of General Counsel - DCRA
1100 4t Street, SW

Washington, BC 20024

(202) 442-8403

John.| ka@DC

From: Sean Canavan [malilto:
Sent: Thursday, September 11, 2014 8:58 AM
To: Postulka, John (DCRA)

Ce: Roddy, Christine
Subject: Re. FW. 2014-DCRA-00050

before | send them
Regards,
Sean

Thanks

John Postulka

Assistant Attomay Ganeral

Office of General Counsel - DCRA
1100 4 Street, SW

Washington, DC 20024

(202) 442-8403
John.Postulka@DC gov

ﬁmm: S;an Canavan [mailto.

To: Postulka, John (DCRA)

Ce: Roddy, Chnstine

Subject: Re: FW- 2014-DCRA-00050

Hey John,

Sent: Wednesday, September 10, 2014 1.44 PM

Should have that to you both later today, or tomorrow moming at the latest.
On Wed, Sep 10, 2014 at 1.31 PM, Postulka, John (DCRA) <john.postulka@de.qgov> wrote

On Thu, Sep 11, 2014 at 9 05 AM, Postulka, John (DCRA) <ghn.postulka@de.qgv> wrote"

Wanted to let you know | will be sending the code citations this evening Sorry about that, but | need to check something with my client

On Wed, Sep 10, 2014 at 1°49 PM, Postulka, John (DCRA) <jghn.nostulka@cdc gov> wrate.

10/21/2014 02:31 AM
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Sean

1 am just checkng on the status of the more detailed statement regarding the alleged construction code violations that
you said you would be providing us a few weaks before the heanng?

John Postulka

Assistant Attorney General

Office of General Counsel - DCRA
1100 4% Strest, SW

Wasnington DC 20024

(202) 442-8403

From Sean Canavan [mailto.gsganpcanava
Sent Monday, September 08, 2014 3 40 P

Yo: Postulka, John (DCRA)
Subject: Re FW 2014-DCRA-00050

Npaveo

From November 26, 2012 to the present please

Sean

On Mon, Sep 8, 2014 at 3:35 PM, Postulka, John (DCRA) <ichn.oastulka@dc.gov> wrote
Sean -

| think what she was askong was what years would that cover {i & when was the apphcaton filed)?

John Postulka

Assistant Attorney General

Office of General Counssl - DCRA
1100 4t Street, SW

Washington, DG 20024

(202) 442-8403

From. Sean Canavan [mailto: avan |

Sent: Monday, September 08, 2014 1 00 PM !
To. Postulka, John (DCRA}

Subject* Re FW 2014-DCRA-00050

Hey John,

Just the records since the appiication for the bullding permit was filed.

Sean
os:;"hu.swmznunssom,mma.dommcmmmmmm

Please see the below response | have raceivad regarding Mr Otten's racords request and let me inow how  should
raspond

John Postulka

Assistant Attorney General

Office of Genaral Counsel - DCRA
1100 4 Street, SW

Washington, DG 20024

(202) 442-8403
John.Posiulka@DC.gov

Give your kids a smart start Come to the MLK Library for the STAR Family Festival on Sept. 13 at 11 am and see how easy
and fun early learning can be For more information, visit hitp.//dclibrary om/starfestivel

From- Hedgeman, Debra (DCRA)

Sent Thursday, September 04, 2014 9 48 AM

To- Postulka, John (DCRA)

Subject: RE 2014-DCRA-00050

Hi, Mr Postulka, what years are you alt interested in please let me know Thanks Debra

-

10/21/2014 02.31 AM
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From Postulka, John (DCRA)

Sent. Thureday, September 04, 2014 7.59 AM
To. Hedgeman, Debra (DCRA)

Subject RE 2014-DCRA-00050

Debra
it ts 1700 Columbia Rd, NW
Thanks

John Postulka

Assistant Attorney General

Office of General Counsel - DBCRA
1100 4% Street, SW

Washington, DC 20024

(202) 442-8403

From: Hedgeman, Debra (DCRA)

Sent Wednesday, September 03, 2014 9 44 AM
Te. Postulka, John (DCRA)

Subject- RE 2014-DCRA-00050

Hi, Mr Postutka, Can you provide me with the address of the project that you need Thanks Debra

From. Postulka, John (DCRA)

Sent. Tuesday, September 02, 2014 11.38 AM
To Hedgeman, Debra (DCRA)

Subject: FW 2014-DCRA-00050

Dabra

Mr Otten 15 involved in an Offics of Adnuristrabve Heanngs case with DCRA and i the course of the case, his atiorney
asked me to follow up on a records request he made with you Do you know the status of his request?

John Postistka

Assistant Atiorney General

Office o: General Counsel - DCRA
1100 4% Strest, SW

Washington, DC 20024

(202) 442-8403

ProjectDox Is DCRA's new paperiess, electronic plan submission/review program and is now required for 100,000+ square foot
projects. Glick herg for more mformation

Get invoived| Give input on the draft Age-Friendly DG goals and objectives at community meetings in August and September

Sent. Saturday,
To Postulka, John (DCRA)
Subject. Re 2014-DCRA-00050
Hey John

1t was submilted on 8/4/14 under the name Chrig Otten and it was done with Mrs. Debra at the Records Office on the second fioor  Ms. Debra the info down and eaid
she would call Chris when it was ready

Sean

On Fri, Aug 29, 2014 a1 .48 AM, Postulka, Jahn (DCRA) <jehn.postulka@de gov> wrote
Sean

| checked on the record request made by Mr Otien They were unable to locate it based on the info | had What name was it
submitted under and on what date?

John

ProjectDox 1s DCRA's new paperiess, electronic plan submission/review program and is now required for 100,000+ square foot

30of5 10/21/2014 02 31 AM
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Get Involved! Give input <hiip.//age jectives> on the draft Age-Friendly
DC<MWQ¥M>goalsandobjawvesatcommmnymewngsm AugustandSeptem

From Roddy, Christine [CRoddv@qoulstanstors ¢
Sent Wednesday, August 27, 2014 2 46 PM

To 'Sean Canavan', Postulia, John (DCRA)
Subject 2014-DCRA-00050

Please see attached

Christine A. Roddy

Director

Direct (202) 721-1116

Direct Fax (202) 263-0516

goulston&stors

1999 K Street, NW, Sth Floor * Washington, DC 20006-1020
(202) 721-0011 * Fax (202) 263-0516 * www.qo X

This communigation may contain infarmation which is privileged and/or confidental under applicable law Any dissemination,

copy or disclosure, other than by the intended recipient, is sﬁicﬂy proh“bned If you have received this communication in ervor,
please immediately notify us via return e-mail to croddy@ orrs.com<mailto:croddy@goulstonstorrs.com> and delete
this communication without making any copies Thank you for your cooperaﬂon

Ssan P Canavan

LAW OFFICE QF SEAN CANAVAN
1712 Eye St, NW

Sulte 915

Washington, DC 20006

Sean P Canavan

LAW OFFICE OF SEAN CANAVAN
1712 Eye &, NW

Suite 915

Washington, DC 20006

Sean P Canavan

LAW OFFICE OF SEAN GANAVAN
1712 Eye St, NW

Suite 815

Washington, DC 20006

Sean P Canavan

LAW OFFICE OF SEAN CANAVAN
1712 Eye St., NW

Suite 915

Washington, DC 20006

https://us-mg5.mail.yahoo.com/neo/b/message?search=
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Sean P Canavan

LAW OFFICE OF SEAN CANAVAN
1712 Eye St, NW

Suite 915

Washington, DC 20006

-

ean P Canavan

\W OFFICE OF SEAN CANAVAN
712 Eye St., NW
wite 915

ashington, DC 20006

{<Code Viclations doce>

Sean P Canavan

LAW OFFICE OF SEAN CANAVAN
1712 Eye St., NW

Suite 915

Washington, DC 20006

https'//us-mg5.mail yahoo.com/neo/b/message?search=
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Fwd 1700 Columbla Road NW Permit Application #81309151 Friday July 25, 2014 2 10 AM
From “AdMo Reasonable” <admo4rd@gmail.com>
To: *“Chris Version Il 0" <chrisotten2@yahoo com>

1Flles 58KB Downiload All
PDF  58KB

AR4SD
reversal p
L

Save

e Forwarded message ————

From AdMo Reasonabile

Date Thu, Jul 24, 2014 at 5:31 PM

Subject 1700 Columbia Road NW Permit Application #81309151

To matthew legrant®dc.gov, dlifford. mov@dc.qov, ruben.fegaspi@de.gov, baenlaminfjohnson@dc.aov, ruben.legapsi@dc.gov

Mr Legrant, Mr Moy, Mr Benjamin, and Mr Legaspi,

| have either epoken to you or written to you about the illegal construction underway at 1700 Columbia Road NW It would seem that the develapers are
proceeding to build without the required building permit at this location

This follows from when the ownér/applicant razed ttie bullding without a raze permit, and started to build a tower crane without a tower crane permit.
Now the applicant/owner Is proceeding to construct a building without a posted Building Permit, and without DCRA approval.

| am wntmg on behalf of Adams Morgan for Reasonable Development, who represent residents of Adams Morgan who five and work nearby this project
slated for 1700 Columbia Road NW

We have checked the PIVS webpage at the DCRA website for information and we sgo that Building Permit #81309151 has not yet been approved, as it
- is still under review by some DCRA disciplines. Mind you, the owner/applicant has started vertical construction at this point.

Further, as seen by the attached Order, the decision by the BZA ta grant rooftop variances so that this project could proceed to construction have been
summanly reversed by DC's highest court, the DC Court of Appeals

I received a phone call from Mr Moy, Secretary of the Board of Zoning Adjustment, on Tuesday, July 22 about this matter He explained that he has not
yet recelved word about the attached Court Order from the OAG, and thus is missing the administrative direction he needs to schedule upcoming
hearings

We understand that the additional hearings need to be scheduled to ameliorate the court-requested remand for the BZA to re-apprave the rooftop
variances correctly Adams Morgan for Reasonable Development is a party to these BZA proceedings.

Woa are asking you, as key Distnict agencies and central participants in this review and approval process, to quickly coordinate a Stop Work Order to be
deflivered to the developer and construction managers at 1700 Columbra Road, NW as socn as possible.

This Stop Work Ordar should remain in effect until such time that zoning varfances are no lenger under BZA and Court review, and subsequently a
Building Permit is legally issued by DCRA following evaluation of all applicable ADA and other construction codes.

Please affirm receipt and inform
Regards,
Chns Otten, Volunteer Coordinator

Adams Morgan for Reasonable Development
202-670-2386

lofl 10/21/2014 02.20 AM
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: AdMo Reasonable <admodrd@gmail.com>
iy

Fw: decision in Ontario/AM4RD case

AdMo Reasonable <admodrd@gmail.com> Mon, Jul 21, 2014 at 12:49 PM
To: benjaminf johnson@dc.gov
Cc: ruben.legapsi@dc.gov

Mr. Johnson,

Adams Morgan for Reasonable Development i1s a community group consisting of affected neighbors living
around 1700 Columbia Road NW

The owner/developers of the Ontario 17 are currently constructing the building at this location (1700
Columbia Road, NW) despite not having a building permit. These same owners razed the building despite
not having a raze permit And the same developers who were putting up a huge tower crane without a
crane permit.

You are being asked to grant this permit, however, the zoning issues around the project remain quite up in
the air as on June 5, 2014, the highest Court in DC, the DC Court of Appeals summanily reversed the Board of
Zoning Adjustment's approval of the vaniances and exceptions for the project and hence there will be
further administrative proceedings on this matter.

T write all of this to say that any granting of the permit is way premature as the structural designs may
change significantly by the time the re-review at the BZA occurs.

This all seems besides the point for these developers as they have already started constructing their
building despite this ruling and despite the law which says you need a construction permit to start building.

We would ask you not grant any permits until the administrative matters are addressed at the BZA, and that
llegal construction specralists are sent to the site to stop current construction work

Regards,

Chnis Otten, Volunteer

Adams Morgan for Reasonable Development
202-670-2366

— On Mon, 6/9/14, Jeff Light <jeffrey ight@yahoo com> wrote

> From, Jeff Light <jeffrey ight@yahoo.com>

> Subject: decision In Ontario/AM4RD case

> To: "AdMo Reasonable” <admodrd@grmai.com>
> Date Monday, June 9, 2014, 6:27 PM

> See attached reversal from Court of Appeals.

> Jeffrey Light

1of2 10/21/2014 02:37 AM
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>

> LAW OFFICE OF JEFFREY L. LIGHT
>

> 1712 Eye St., NW Suite 915
>

> Washington, DC 20006
>

>202.277 6213
>

> jeffrey.Light@yahoo com

) AMARD reversal.pdf
59K
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&
14 § ? AdMo Reasonable <admo4rd@gmail.com>

LAy

Fw: decision in Ontario/AM4RD case

AdMo Reasonable <admodrd@gmail.com> Mon, jul 21, 2014 at 3.26 PM
To. clifford.moy@dc.gov, "Nero, Richard (DCOZ)" <richard.nero@dc.gov>

Dear Mr. Moy and Mr. Nero,

This 1s Chris Otten with Adams Morgan for Reasonable Development. I left a voice message for you last
week asking about BZA Case No 18506.

The DC Court of Appeals has Summarily Reversed the BZA decision, nullifying approval of the variances and
special exceptions granted in this case.

I am inquiring on behalf of Adams Morgan for Reasonable Development when proceedings will be heard by
the BZA on the remand by the Court.

Has this been scheduled yet?
Thank you far any insights into this process.

Regards,
Chris Otten, Co-Coordinator
Adams Morgan for Reasonable Development

> See attached reversal from Court of
> Appeals. jeffrey Light

>

> AW OFFICE OF JEFFREY L LIGHT

>

> 1712 Eye St., NW Suite 915

>

> Washington, DC 20006
>

> 202 277.6213
>

> jeffrey.Light®yahoo com

b AMA4RD reversal.pdf
59K
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Adams Morgan For Reasonable Development
BZA Case No 18506
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DC Board of Zoning Adjustment
RE: Appeal of the Building Permit ¥ 1309151
Seprember 24, 2014

1. Chris Onen, serving on behalf of Adams Morgan for Remonable Development, submit this sppeal
filing on BZA Form #125, requesting 8 hearing hefore the Buard reguidmg the Ontano Theatre Project,
iocated gt 1700 Columbin Road, NW, WD 20009 per DCMR 1131002 & 113112 2

Adams Morzan for Reasonable Development is an smincorporated non-profit citizens association
created for the civic purpose of understanding development projects in Adamy Morgan and acting on
any public mterest concerns regarding these developments, Thes crvie orgamyation has been operating
m @ variety of capacities since 2010

We welieve Buikling Permnt #13093] was Bssued in error, contravening DU Zonmg Regulations, O
particular convern s the ympsurment of the rear yard which s partially occumed by a garage structure
conneated 10 und Iocated underneath the building bemg constructed

Adams Morgan for Ressonable Development was given party status regarding other vanance matters
for this project, as seen in BZA Case #18506. We raised congerns 1o the BZA about the rear vard at
that time but were tohd that the “self-cenification” aspects of the process preveniad Commissioners
from evaluatmg it because the developer didn’t believe 1 was an sxue requinng zonmg reliet,

We divagree

By oceupving the rear yarg. the developer consinets an smergency access pomd to the buddding bomg
constructed ay well as the surrounding properties, properties whereby ive those who seek redress from
the BZA us parncipating through Adams Morgan for Reasonable Development,

Bewades vbvious future fire safety concerns, all emergency safety concerns are at e here and 1f some
catasirophic event were 10 take phave which bnuts emergency accgss 1o this bulding und surrounding
properties, the foture stability and value of the surrounding neighborhood by abo at rsk

The issuance of thos Bullding Poraut therefore was m error and contravenes the basie definttons of a
reat vard and the rear vard 1equuements as found m DOMEB 1] See Aunachment 1

Por DOME 312,23 ta), this appeal 1» dmely fed as Budding Permut #1309151 was dehvered by
gertdled mudl und receved by Adams Morgun for Beasonable Development on July 26, 2014, See
Antachment .

Adums Morgan for Reasonable Development subrmuts this appead sans fees as per DUMR {1-3180.1 ()
{31

We mtend to prove our case by showing the BZA the Tatest sterativn of the design plans on file ot
DURA, pomrng out all structures located in the resr vard, and referring o zoning citations directly o
shive how the black fetter of the law is not beng followed therefore joopardizing the affected



COTINUNY

There has been an meorrect cascade of decisions ultunately ending with 2 determination by the Zoning
Adramstrator o 1gnore the zomng regulations without any analysis vis-a-vis the DO Comprehensive
Plan o transparently determine how impaiomg the rear yand in such o manmer will not adversely iimpact
the property aud surrounding neighborhood,

{ur presentation will eviduate adverse impacts and guality of hife wmpacts, aspecislly i conteat of
cutastrophic emergency scenanos, We may choose 1 use expert wilnesses 1o refleey this point of
LONCRIR

Please contact us with any questions and o informm us when this case has been ducketed

Chris Otien, Factlitator
Adams Morgan for Reasonable Development
02-670-2366

Antesturion of Service

L Chris Otten. attest thut on thiy the 24th day of Sepwember, 2014, delivered by regular post mai the
sbove BZA Appeal of Bunlding Permit #1309151 and associated attachments to the following parites:

Chrstme Roddy Bsq.

Ghoulston & Storrs

1909 K Sireet N'W, Suste 300
Yeushingion, DC 20006- 1108

teounset for Ontario Residentinl, 1LLO)

Stuart Prinve, BEsquire

The Peterson Companies

12504 Fair Lakes Covle, Suite 400
Fairfax, VA 22033

Advisory Neghborhood Commssion 1-C
PO Box JIO0R

Kalorama Station

Washington. D €. 20009



BZA Appeal of Building Permit #1309151

ATTACHMENT 1:: COMPLAINT CITATIONS

There hus been no relicf requested by the developer o granted by the BZA to allow a reduction or
hlockage in the required rear yard. Despite this, the Ontario project impedes onto the rear yard
requirements as shown on the recond. and noted by the Office of Planmny, that hailf of the rear yard o
tahun up by the ramp structuee Jeadmg down to subterranean garage

11 DOCMR 199 Defintions.

Yard, reur - a yard between the rear line of a building or othor structure and the vear 1ot line, except ag
movided clsuwhere tm thas tide. The rear vard sholl be for the full width of the lot and shall be
unoceupied, except gs specifically anthorized in this title.

Garage, parking - a building or other structure, or part of a bundding or structare, over nme hundred
scuare feut {900 1t 2) o ares, used for the parking of motor whicles without repair or service facilines.
The term parking garage may include 2 parkmg garage sccessory 1o the principal use, but shall nod
mclude a mechanical parking garage

Structure - anythmg constructed, wcluding a buldmg, the use of which requires permanent location on
the ground, or anything atlached © something baving 4 permanent locauon on the ground...

11 DOMR 774 REAR YARDS (O

7741 Bxcept e provided m this secuon, @ rear yard shall be provided for cach structure located m a
Commercial District, the minimum depth of which shall be as prescribed m the following 1able

{-2-B, Al structures - 15 feet ~

7.2 The Board of Zomng Adjustment may waive the rear vard requirements of the section
pertaining 1o £-3-4A, C-3-B, C-3-C, and C-4 Districts m accordance with the requirements of § 3104 for
special excepnons, provided, that the standards in §§ 774.3 through 774 6 shall be met

7743 Apartment and office windows shall be separated from other buildings that contamn facing
windows a distance sufficient o provide light and aw and te protect the privacy of butlding vcoupants.

7744 In determinmg distances berween windows m buildings facing cach other, the angle of sighy
lines and the dixtance of penetration of sight hines mto habitable rooms shall be sufficient 1o provide
adeguate hight and privacy to the woms



BZA Appeal of Building Permit #1309151

ATTACHMENT 2:: Date of notice or knowledge of the decision complained of

«  Envelope of Cortified Muil containing Building Permit # 1309151
o Printout from USPY website of the delivery of the certified leiter
«  Contents of the letter
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ViIA CLRIIFID Ml
Jeffey Light Lsg

1712 Eye 81, NW Bt 915
Whashingiun 130 24004

Re Perrat Doy 1308151 Construction of Mixed-Use Resulential Building at 1700
Cobamma Read NW

Dear Vh {aght

Puclosed tot vour oo ds, please find a copy of Permut No 1309131 allowing e
construction of & sx-story resdential butlding with ground foor retad and below grade parking
at 1700 Coumbia Rowd, NW We look forward 10 workmg with Adams Morgan {or Reasonable
Development 4y we move furward wath construction

sincgerely

(oY
by /7
- < 4 s
Chostine A Roddy
£C e Canavan, Dsg (via wenified mail)
Adams Morgan for Reasonable Development, o/ Clms Onen (via certified manl)

Rack Nevo, Otfice of Zommng (vie regtlar mah
Alan Bergstem. Oftice of the Atiorney General (na regular mads

gad 100 gy
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Adams Morgan For Reasonable Development
BZA Case No. 18506
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Board of Zoning Adjustment

*x kX %
.
I

October 6, 2014

Adams Morgan For Reasonable Development
c/o Chris Otten, 1830 Belmont Road, NW
Washington, D C 20009

Re BZA Appeal No 18888

Dear Mr Otten

Your appeal has been accepted as complete You are hereby notified to appear before the Board of Zomng
Adjustment on Tuesday, January 13. 2015, at 441 4un Street, N W., Suite 220-S, Washington, D C, 20001,
concerning the following appeal

Appeal of Adams Morgan For Reasonable Development, pursuant to 11 DCMR §§ 3100 and 3101,
from a July 24, 2014 decision by the Zomng Admimstrator, Department of Consumer and Regulatory

Affairs, to 1ssue Building Permit No B1309151 to allow a mixed-use residential building with ground
floor retail, 1n the C-2-B District at premuses 1700 Columbia Road, N.W (Square 2565, Lot 52)

NOTE: This case was filed electronically through the Interactive Zoning Information System
(“IZIS”) and all submission must be made via IZIS. You can access and file documents for this case

through IZIS at http://app.dcoz.dc.gov.

Thus case 1s located in Advisory Neighborhood Commission 1C The case will be heard at 9 30 AM
If you have any questions or require any additional information, feel free to call me at (202) 727-6311.

SINCERELY,

STEP VARGA, AICP, LEED Green Assoc.
Senior Zoning Specialist
Office of Zoning

441 4™ Street, N W , Suite 200/210-S, Washington, D C. 20001
Telephone (202) 727-6311 Facsimile (202) 727-6072 E-Mail dcoz@dc.gov Web Site. www.dcoz.dc.gov
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Gmail - Any Update: BZA Case #18506 https://mail.google.com/mail/u/0/h/lqerh1ej8201/?&v .

1of6

AdMo Reasonable <admo4rd@gmail.com>

Any Update: BZA Case #18506

12 messages

AdMo Reasonable <admod4rd@gmail com> Tue, Oct 14, 2014 at 6:07 PM
Tor "clifford.moy" <clifford.moy@dc.gov>
Cc: chrisotten2@yahoo com

Hi Cliff
Hope all 1s well and you had a nice weekend

I wanted to let you know that after two weeks, I am quite disheartened
to not have heard of any update from the BZA since I put a motion on
the record on October 1, 2014, for the BZA to have a public hearing
per the Order of the Court of Appeals

There has been no response by the Applicant to my Motion for a hearing
attached as Exhibit 45 on the record for BZA Case No 18506 the
Ontario 1700 development in Adams Morgan.

This project required a variance for multiple rooftop structures

This variance request was apparently withdrawn after the Applicant saw
the highest court in the District remand it back to the BZA for

further review

On September 19, 2014, I personally examined schematic drawings on
file at DCRA showing the subject site and building at 1700 Columbia
Road. There are still multiple rooftop structures in the latest plans
dated July 24, 2014.

The construction of these rooftop structures seems quite imminent.
I would ke a status update of my Motion given the Court's remand of this case.

With regards,
Chris Otten
202-670-2366

= EXHIBIT_45_MOTION FOR IMMEDIATE HEARING otten October 1 2014.pdf
202K

Moy, Clifford (DCOZ) <clifford.moy@dc.gov> Thu, Oct 16, 2014 at 12:36 PM
To: AdMo Reasonable <admo4rd@gmail.com>
Cc: "chnisotten2@yahoo.com"” <chrisotten2@yahoo.com>, "Moy, Clifford (DCO2)" <clifford.moy@dc.gov>

11/14/2014 04-28 PM



Gmail - Any Update: BZA Case #18506 https'//mail.google.com/mail/u/0/h/Igerh1ej8201/?&v...

Dear Chris Otten,
I am sorry for the delay in replying to you But there has not been any news for me to tell you yet.

I've asked for legal advice from my counsel But he has been on vacation. Once he returns, then I'll be able
to respond to you as to our next course of action.

Thanks and trust all i1s well with you,

Chff Moy

October 1s National Disability Employment Awareness Month To learn what you can do to foster a more
inclusive workforce, visit www dol.gov/odep and www dds dc gov.
[Quoted text hidden}

AdMo Reasonable <admodrd@gmail com> Thu, Oct 16, 2014 at 10°06 PM
To* "May, Clifford (DCOZ2)" <clifford moy@dc.gov>
Cc: "chrisotten2@yahoo.com" <chrisotten2@yahoo.com>

I'm confused Chiff.

I've submitted a Motion, should you schedule the BZA to hear that motion?
Please clanify the role of the OAG in this.

Thanks,

Chnis O.

[Quoted text hidden]

Moy, Clifford (DCOZ) <clifford moy@dc.gov> Fn, Oct 17, 2014 at 9:49 AM
To: AdMo Reasonable <admo4rd@gmail.com>

Chris,
Hello. OAG provides me legal counsel.

Thanks,
Cliff

-—--0Original Message-—-

From: AdMo Reasonable [mailto.admodrd@gmail.com]
Sent: Thursday, October 16, 2014 10.07 PM

To: Moy, Clifford (DCOZ)

Cc chnisotten2@yahoo.com

[Quoted text hidden]

AdMo Reasonable <admo4rd@gmail.com> Fri, Oct 17, 2014 at 1:42 PM

20f6 11/14/2014 04:28 PM



Gmail - Any Update: BZA Case #18506 https.//mail.google.com/mail/u/0/h/lqgerh1e)8201/?&v ..

To: "Moy, Clifford (DCOZ)" <clifford moy@dc gov>
Cliff,

I am totally confused.
What about neighbors legal rights to be heard by the BZA?

I wrote to you back in July about this. You said you were waiting for
OAG assistance then.

This is patently untimely and unfair Ciiff, especially since the
highest Court in the District agreed with our position.

Please inform, what assistance have you been waiting for in the past
three months from the OAG.

Respectfully attempting to get answers, thank you

Chnis
[Quoted text hiddenj

Moy, Clifford (DCOZ) <clifford. moy@dc.gov> Mon, Oct 20, 2014 at 6:27 PM
To AdMo Reasonable <admo4rd@gmail.com>
Cc: "Moy, Clifford (DCOZ)" <clifford.moy@dc.gov>

Dear Chnis Otten,

I expect the OAG counsel to return from vacation in another week. Then I hope to have an answer for you.
I'm sorry that you are unhappy

Thanks,
Chff Moy

-—--0riginal Message--—

From: AdMo Reasonable [maiitoadmodrd@gmail.com]
Sent: Friday, October 17, 2014 1.42 PM

To: Moy, Clifford (DCOZ)

[Quoted text hidden]

AdMo Reasonable <admo4rd@gmail.com> Mon, Oct 20, 2014 at 10.13 PM
To: "Moy, Chifford (DCOZ)" <clifford.moy@dc.gov>

I am only unhappy because I asked about this back in july.
The Court remanded this in June.

3of6 11/14/2014 04.28 PM



Gmail - Any Update: BZA Case #18506 https //mail google com/mail/u/0/h/lqerh1e)8201/2&v...

What direction and why does the OAG have a role in this.
The BZA should deal with this directly.

Just confused and dismayed that this has taken so long
Chns

[Quoted text hidden]

AdMo Reasonable <admodrd@gmail.com> Fri, Oct 24, 2014 at 1.48 PM
To: "Moy, Clifford (DCOZ)* <clifford.moy@dc.gov>

Chff,

Any update at all?
Thanks,

Chris

[Quoted text hidden]

AdMo Reasonable <admo4rd@gmail.com> Wed, Oct 29, 2014 at 3:52 PM
To: "clifford moy" <clifford. moy@dc gov>
Cc: chrisotten2@yahoo.com

Claff,

I understand you may have finally scheduled a hearing on the remand

from the highest Court regarding this case.

Please inform me of the date and time as soon as possible so I can prepare.
Thank you,

Chnis

[Quoted text hidden)

Moy, Clifford (DCOZ) <clifford moy@dc.gov> Fn, Oct 31, 2014 at 5:13 PM
To' AdMo Reasonable <admo4rd@gmail.com>
Cc: "chrisotten2@yahoo.com" <chrisotten2@yahoo.com>, "Moy, Chifford (DCOZ)" <clifford.moy@dc.gov>

Dear Chris Otten,

Your motion has been scheduled for Public Meeting on Tuesday, November 18, 2014 starting at 9.30 in the
morning.

Thank you,
Chff Moy

Save the date for EAFEST <https //ms-dc.s3.amazonaws com/docs/EdFest-flyer-8.5x11-ENGLISH.pdf>, DC's
citywide education fair, on Saturday, November 22 from 11:00am to 3:00pm at the DC Armory. Explore
more than 150 DCPS & public charter school options {PK3-12) for your child, and learn about My Schaol DC
<http./iwww myschaoldc.org/> - the city's common lottery. Admission is free.

40of6 11/14/2014 04.28 PM



Gmail - Any Update: BZA Case #18506 https://mail.google.com/mail/u/0/h/lqerh1¢)8201/?&v

—-0riginal Message-—-

From AdMo Reasonable [mailto'admodrd@gmail com]
Sent: Wednesday, October 29, 2014 3:53 PM

To: Moy, Chifford (DCOZ)

Cc chrisotten2@®yahoo com

Subject Re Any Update BZA Case #18506

[Quoted text hidden]

Chris Version I1.0 <chrisotten2@yahoo.com> Fn, Oct 31, 2014 at 5:20 PM
To" AdMo Reasonable <admo4rd@gmail.com>, "Clifford (DCOZ)Moy" <clifford.moy@dc.gov>
Cc' "Chifford (DCOZ)Moy" <chfford.moy@dc.gov>

Thank you for the updat, Cliff
I presume you have received guidance now from the OAH.

I am wondering what legal citations or precedence you can alert me to help understand the process of
remand to the BZA from the Court of Appeals.

Thank you,
Chns O.
202-810-2768

On Fri, 10/31/14, Moy, Clifford (DCOZ) <clifford moy@dc.gov> wrote:

Subject. RE. Any Update. BZA Case #18506

To: "AdMo Reasonable" <admodrd@gmail.com>

Cc "chrisctten2@yahoo com" <chrisotten2@yahoo.com>, "Moy, Clifford (DCOZ)" <chifford.moy@dc gov>
Date: Friday, October 31, 2014, 5:13 PM

[Quoted text hidden]

50f6 11/14/2014 04.28 PM



Gmail - Any Update: BZA Case #18506 htips://mail.google.com/mail/u/0/h/1qerh1e)8201/?&v

AdMo Reasonable <admod4rd@gmail.com> ' Mon, Nov 3, 2014 at 12:28 PM
To* "Chris Version I1.O" <chrisotten2@yahoo.com>

- Forwarded message ~----—-~-

From: "Moy, Clifford (DC0OZ)" <chifford.moy@dc gov>

Date® Fr1, 31 Oct 2014 17-13-10 -0400 I

Subject: RE* Any Update: BZA Case #18506

To AdMo Reasonable <admo4rd@gmasl com>

Cc "chnisotten2@yahoo com" <chrisotten2®yahoo.com>, "May, Clifford
{DCOZ)" <clifford moy@dc gov>

[Quoted text hidden}

6of 6 11/14/2014 04:28 PM
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oounsellors at law
Chnistine Roddy

croddy@goulstonstorrs.com
202-721-1106 Tel

November 10, 2014

ELECTRONIC DELIVERY

Lloyd Jordan, Chairperson
D.C Board of Zoning Adjustment

441 4" Street, NW, Sutte 200 South
Washington, DC 20001

Re Case No 18506 — Response to Request for Immediate Hearing

Dear Chairperson Jordan

Adams Morgan for Reasonable Development (“AMFRD”) filed a request for an
immediate hearing in Case No 18506 on October 1, 2014 On behalf of the Applicant, Ontario
Residential LL.C (“Ontari0™), we submut that further proceedings are neither necessary nor
required. AMFRD argues additional review of the roof structures 1s required, however, Ontario
withdrew its request for roof structure relief Ontario 1s constructing a roof plan that 1s fully
compliant with the Zoning Regulations, thus, there are no pending matters before the Board for
review

1. Background

At the center of this request 1s a mixed-use project located 1n Adams Morgan at 1700
Columbia Road, NW An application was filed with the Board on November 26, 2012,
requesting relief from the parking requirements, loading requirements and roof structure
requirements. Specifically, the application sought relief from the roof structure requirements on
three bases (1) roof structure setback, (2) uniform height of the roof structures and (3) provision
of more than one roof structure The Board conducted a public hearing on this matter on
February 26, 2013, at which tme AMFRD was granted party status in opposition to the
application The Board voted unanimously to approve the application at the close of the heaning
The final BZA Order was 1ssued 1n September 2013 and AMFRD filed a motion for
reconsideration The Board denied AMFRD’s motion (Order No 18506A) Upon demal of the
motion for reconsideration, AMFRD appealed the BZA order to the Court of Appeals

Once before the Court of Appeals, AMFRD filed a motion for summary disposition
arguing that BZA Order No. 18506 did not sufficiently support Ontar1o’s request for roof
structure relief  AMFRD did not take 1ssue with the relief granted from either the parking or

Gouiston & Storrs PC » Boston » DC ¢ New York  Beying
1999 K Street, NW » Suite 500 « Washington, DC 20006-1101 » 202721 0011 Tel » 202 7211111 Fax « www goulstonstorrs com



Lloyd Jordan
November 10, 2014
Page 2

loading requirements The Court 1ssued an order on June 5, 2014, a copy of which 1s attached as
Exhibit A The Court vacated two components of the roof structure relief the number of
structures and the varying height of the structures The Court remanded those two requests for
relief to the Board for further proceedings The Court upheld the request for relief from the
sctback requirements

At the same time that the Court proceedings were underway, Ontario had started
construction on its project 1n accordance with the plans approved by the Board Upon 1ssuance
of the Court’s order, Ontario took a step back, reviewed 1ts options, and decided that in light of
the work that had already been undertaken, the most conservative and expeditious approach
would be to proceed with a fully compliant roof structure Such an approach would obviate the
need for further proceedings and would seemingly satisfy AMFRD’s complaints against the
project Accordingly, Ontario amended 1ts building permit application to include a roof plan
with a single structure of a uniform height The roof plan was reviewed and deemed zomng-
compliant by the Department of Consumer and Regulatory Affairs during the processing of the
building permit application As the attached notes demonstrate, the zoming reviewer was well
aware of the Court order and took 1ts effect into consideration when it approved the roof
structure See zoning reviewer comments on the roof plan attached as Exhubit B

II AMFRD’s Basis for Additional Hearing 1s Erroneous

AMFRD bases its argument that additional proceedings are required on 11 DCMR
Section 3129 6 Section 3129 6 deals with minor modifications of approved plans, however,
AMFRD 1gnotes the very first subsection of Section 3129. Section 3129 1 states that Section
3129 only applies to applications filed with the Board requesting relief Because Ontario
withdrew its request for roof structure relicf, 1t no longer had an application for roof structure
relief before the Board and thus no longer required proceedings Section 3129 6 would apply if
Ontar10 modified 1ts roof plan but still needed roof structure relief Section 3129 6 no longer
applies 1f the request for relief 1s withdrawn, leaving nothing before the Board for review

For the sake of AMFRD’s argument, 1f further proceedings were scheduled, what
precisely would the BZA be reviewing? The Court remanded the application for further
proceedings to substantiate the Board’s granting of approval If Ontario 1s no longer requesting
roof structure relief, there 1s nothing for the Board to review AMFRD 1s essentially requesting a
hearing on the complhiance of the roof structure with the Zoning Regulations Whether a zoning
reviewer erred in determining that the approved roof plan 1s compliant with the Zoning
Regulations 1s a wholly separate question AMFRD has 1n fact filed a separate appeal of the
building permit and a hearing has already been scheduled before thie BZA for January 13, 2015,
on that very issue  AMFRD is now requesting another hearing to address the very same 1ssue

IIT Conclusion

It 1s apparent that AMFRD 1s making every effort to halt construction of 1700 Columbia
Road. 1t opposed the initial BZA application, 1t filed a motion for reconsideration of the BZA



Lloyd Jordan
November 10, 2014
Page 3

Order, 1t appealed the BZA Order to the Court of Appeals, 1t appealed the 1ssuance of the
building permut to the Office of Administrative Hearings, 1t 1s requesting an immediate hearing
on the redesigned roof structure and 1t has filed a separate appeal of the building permait to the
BZA Nonetheless, the approved project 1s well underway despite AMFRD’s baseless claims
Ontario has proceeded in full comphiance with the loading and parking rehef granted in Order
No 18506 and with a roof structure that fully complies with Zoning Regulations Further
proceedings on the roof structure are not necessary and granting AMFRD’s request would be
duphcative of the hearing that has already been scheduled for January 13, 2015 Ontario asks
that the Board deny AMFRD’s request for immediate hearing

Sincerely,

Paul Tummonds

GIATN.

Chnistine Roddy

Encl

cc: Alan Bergstein, Office of the Attorney General
Clifford Moy, Office of Zoning
Adams Morgan for Reasonable Development, c/o Chris Otten

gsdocs\8130318 |
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Pigtrict of Columbia JUN X 5 204
Court of Appeals TR OF o |

No. 13-AA-1356

ADAMS MORGAN FOR REASONABLE DEVELOPMENT,
Petitioner,
BZA 18506
V. :
§
DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT,

Respondent,
and

ONTARIO RESIDENTIAL, LLC,
Intervenor.

BEFORE. Glickman and Easterly, Associate Judges, and Nebeker, Senior Judge
JUDGMENT

On consideration of petitioner’s motion for summary reversal or remand
titled as a motion for summary disposition and the opposition thereto, petitioner’s
reply, the petition for review, and the record on appeal, and 1t further appearing
that petitioner’s motion only challenges the grant of the special exceptions granted
for the roof structures, it is

ORDERED that the motion for summary reversal is granted to the extent
that the Board of Zoning Adjustment failed to make any specific findings as to
impracticability prior to granting the special exceptions to 11 DCMR § 411.3 and
5 permitting multiple roof enclosures at two sepatate heights. See Oliver T Carr
Mgmt, Inc v Nat'l Delicatessen, Inc , 397 A 2d 914, 915 (D.C. 1979) Under 11
DCMR § 411.11, the Board of Zoning Adjustment was required to f{ind that
compliance with the single enclosure and height requirements under 11 DCMR §§
411.3 and .5 is impracticable before granting special exceptions Accordingly, we
temand this case for further findings on these issues See generally Nat'l
Cathedral Neighborhood Ass'n v District of Columbia Bd of Zoning Adjustment,
753 A 2d 984, 986 n2 (D.C 2000) (explaming that this court “must uphold



No. 13-AA-1356

decision made by the Board if they rationally flow from findings of fact supported
by substantial evidence in the record as a whole”) (emphasis added). However, the
Board of Zoning Adjustment was not required to find the proposed set-back, see 11
DCMR § 411 2, (§ 770 6), impracticable before granting a special exception. See
11 DCMR § 411 11 (requiring a finding of impracticability only for §§ 411.3-.6
before empowering the Board of Zoning Adjustment to grant a special exception).
Because the Board of Zoning Adjustment properly considered the requirement of
11 DCMR § 31(i)4, it need not make additional findings in this respect. It1s

FURTHER ORDERED and ADJUDGED that the order on appeal is vacated
in part and remanded for further proceedings consistent with this judgment.

ENTERED BY DIRECTION OF THE COURT

| favéﬁ;t‘? & | @I%

U1.10 A. CASTILLO
grk of the Court

Copies to:

Loren AliKhan, Esquire
Deputy Solicitor General, D C

Jeffrey I Light, Esquire
1712 Eye St , NW, Ste 915
Washington, DC 20006

Paul A. Tummonds, Ji., Esquire
Christine A Roddy

Goulston & Storrs

1999 K St., NW, Ste. 500
Washington, DC 20006

lenc
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Pernut Application Status Tracking

20f3

St. No.* St. Name*

http //prvs dera de.gov/OBPAT/Default aspx

Enter the Property Address to review Application Status

St. Suffix* Quad*

1700 folumbia

smiftal review has not been

(Road (Nw Find

Application Status by Property Address
Please see the table below for review statuses The table 1s not shown if the reviews have not been identified A blank Status date means that the
et

i D
Zoning Review

Slrabple ptionil T N
Bt 3){FS1402778 81212014 1700 COLUMBIA RD NW ADVANCED FIRE PRQT.SYS LLC 4435570321
8 31 {TN1400124 5/1212014 1700 COLUMBIA RD NW i
fi 3F IAH1400430 412312014 _ 1700 COLUMBIA RD NW CHRISTINE LONG 443-848-1333

3 {TC1400016 4122/2014 1700 COLUMBIA RD NW ERIKA CARROLL 240-595-7306

3 jAH1400338 3812014 1700 COL.UMBIA RD NW CHRISTINE LONG 443-848-1333

=4 181309151 1706 COLUMBIA RD NW 202-420-0081

approved six story 80 unit apartment [with 9 iz units all at 80%
ami} building with ground floor retail, and one level
underground parking garage for 32 parking spaces and 40
blkes approved as per bza#18506 [including variance from
foading requirments), and the modified plans to address court i
of appeals remand of vauiiop structure issue

16741412014

bomanceossstsmmmn by

Zowitigg Review Approved

15 o)
Zaning Review

{Mechantcal Review Mechanical Review Approved 0114/2014
{Electrical Roview Electrical Review Approvad 01102/2014 ) v E
{Fire Roview {Fire Review Approved 10110972014 1ssues addressed -
iElevator Roview {Elevator Review Approved 101/09/2014 ok. . .
Structural Review Structural Review Approved 0712412014 structurally approved, but hold for eisf, ddot & wasa ali ‘
comments of hen johnson addressed :
1DDOE Review DDOE Review Approved 1111212013 plans approved at first st. ne )
{DDOT Review DDOT Review Approved {07/24/2014 ddot permits issued l
WASA Review WASA Review Approved {07124/2014 ) |
EISF Review EISF Review Approved E07l2442014 E
Plumbing Review iPlumbing Review Approved ip1/14/2014 i
| |tssue Permit {Permit Issuad 10712412014
5 IFD1300081 K

[Zoning Review Approved

O7082013 (c-2-b) foundation ko grada oafy.
Structural Review Esmn:tnral Review Approved 01/08/2014
DDOE Review {DDOE Review Approved 11/04/2013 plans approved at first st. ne )
DDOT Review EDDOT Review Approved 0111712014 pad3640
Plumbing Review {Plumbing Review Approved a7/01/2013
Issve Permit JPermit Issued 011222014

app for sheuting and sharing onty.

IStructural Review [Structural Review Approved 01/08/2014

{DDOE Raview {DDOE Ravlew Approved 1110412013 pians approvad at first st. ne
{DDOT Review DDOT Review Approved 011712014 a83640

IWASA Review WASA Roview Approved j01/2212014

jissue Permit Permit Issusd lo1r2212014

IM MITCHELL CDKM CONSULTING, LLC

| Structural Review Approved

losisr013
PDOT Review Approved 1051412013
Permit Issued {0511512013

Application Review

Application Actepted

& [D1200938

1700 COLUMBIA RD NW

Structural Review Approved

[HPRB Review

HPRB Roview Approved 108/09/2012

Permit Issued 108/23/2012

1700 COLUMBIA RD NW {KIM MITCHELL

Applicaton Accepted

Stenrtural Roviaw

ECBMIDATLANTIC,LLC

Rernerhiral Raviaw Annravard DALFAIINS Y

8/27/2014 2 47 PM
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MSTRICT oF copue

DISTRICT OF COLUMBIA OFFICECE
OFFICE OF ADMINISTRATIVE HEARINGS ANMIMISTRATIVE
One Judiciary Square )
441 Fourth Street, NW 2014 SEP #2 Fr 352

Washington, DC 20001-2714
TEL. (202) 442-9094 FAX. (202) 442-4789

ADAMS MORGAN FOR REASONABLE
DEVELOPMENT
Petitioner

v Case No 2014-DCRA-00050
RABBIAH SABBAKAN, CODE OFFICIAL Permit Number* B1309151
and
DEPARTMENT OF CONSUMER AND
REGULATORY AFFAIRS
and

ONTARIO RESIDENTIAL, LLC

_Respondents

ORDER GRANTING CONTINUANCE

For good cause shown, the consent motion to continue the evidentiary hearing scheduled for

September 26, 2014, is GRANTED, and matter rescheduled for October 28, 2014; at 9:30 a.m _at

the Office of Administrative Hearings, 441 4™ Street, NW, Suite 450 North You will need photo
identification to énter the building All other aspects of the August 29, 2014, Order Scheduling a

Hearing remain in effect

SO ORDERED, this 22™ day of August 2014.

) 775%&44%@ |
Margaret A. Mangan
Administrative Law Judge




Certificate of Service:

By First Class Mail (Postage Paid) and by
email:

Chris Otten

1830 Belmont Road, NW
Washington, DC 20009
chnsotten2@yahoo.com

Sean P Canavan, Esquire
17121 (Eye) Street, NW
Washington, DC 20006
seanpcanavanpal@gmail.com
(counsel for Petitioner)

Christine Roddy, Esquire

Goulston & Storrs

1999 K Street, NW, Suite 500

Washington, DC 20006
CRoddy@goulstonstoors.com

(Counsel for Intervenor Ontario Residential,
LLC)

I hereby certify that on 7’&2 ,
2014, this document was served upon the
parties named on this page at the address(es)
and by the means stated.

e
Clerk / Députy lerk
T

2-

Case No . 2014-DCRA-00050

By Inter-Agency Mail and by email:

John Postulka, Assistant Attorney General
Department of Consumer and Regulatory
Affairs

Dep’t of Consumer and Regulatory Affairs
1100 4th Street, SW — 5th Floor
Washington, DC 20024

john.postulka@dc gov
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INITIAL ROOF PLAN
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