
DC Board of Zoning Adjustment, c/o DC Office of Zoning 
441 4th Street NW, Suite 200-S, Washington, DC 20001 

MOTION FOR RECONSIDERATION 
OF BZA DECISION NO. 18506 

-o •lrn 
Pursuant to DC Municipal Regulations, 11~3029.5, 3001.2, and 3001.4, Adams Moifan , 1° - ,:.; .. 

for Reasonable Development C'AMFRD'~ submits this timely Motion for Reconsideration~ 

DC noard of Zoning Adjustment (''BZA'~ Final Order No. 18506 ('tQrder') dated September 27, 

/013, 

Ontario Residential J..LC (rrappllcant"), formerly 1700 Columbia Road LLC, filed an 

npphra11on wtth the BZA for vanance and spec1al exception relief on November 26, 2012. 

A zoning heanng was held on February 26, 2013, when the BZA granted AMFRD party 

status because of J,ssues raised by AMFRD participants- those neighbors Jiving in close 

proximity concerned about unpacts on them by and through the zoning rellef requested by the 

applicant 

At the zorung hearing, AMFRD highlighted that there was no evidence on the agency 

record to support the rehef being requested, and that rear-yard zoning relief was also required for 

the proposed Six-story mixed-use condominium/retail project. 

A MFRD 's Mod on for Reconsideration asks the BZA ro reconsider the decision 

'" this case: 

I) to stand up for the integrity of the written zoning code for tbe sake of fairness 

for all applicants and parties now and into the future, and 

II) to protect surrounding properties from negatJve impacts aeat.ed by the 

zoning reUef requested. 

BOARD OF ZONING ADJUSTMENT 
District ofColambla 

CASENO. j,{£0 )e 
EXHIBIT NO. J ~ 
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Tius motion will demonstrate the merits of reconsideration of the BZA's approval of the 

requested zonmg by showing errors in the Order and the lack of evidence on the agency record. 

(I) Tl1e BZA Order challenges the fnregriry of the ronlng code and black letter of the 
toning definitions; The BZA abrogates Its authority In not requiring rear--yard relief 
rPviPW as needed in this case. 

BZA Order No. 18506 states that, "[S]ince the applicant is not seeking ... [relief from the 

rear· yard requ1remenrsJ, Section 774.4 is not applicable in this case" (Order, page 11, fourth 

paragraph). 

In this case, the applicant has it wrong about the rear-yard and the BZA cannot 

automatically defer to the applicant's beliefs of what zoning relief should be sought in any given 

zomng case, espec1ally when the applicant mistakes the literal reading of the zoning regulations 

,1111d def1mtions At stake 1s the integrity of the JJC Zoning Regulations and definitions. 

The regula nons are quite clear regarding the definition of a rear yard, wirh emphasis: 

DCMR 11·199 DEFINITIONS 

199.1 When used tn thts tttte, the followtng ter~s and phrases 
shalt have the ~eantngs ascrtbed: 

Yard, rear · a yard between the rear 1tne of a building or other 
structure and tfie rear 1ot ttne, except as provtded 
elsewhere tn thts tttle. The rear yard shall be for the full 
wf.dth of the lot and shall be unot:cupied., except as 
spectftcally authorized tn this title. 

In this case, the proposed rear yard will be occupied by at least two structures - a garage 

wHh its access/egress ramp permanently attached to the proposed condominium/retail building,1 

~c; well as a structure supporting a venting mechanism which will send noxious fumes from the 

1 DCMR 11-199.1 When used 1n rhi.s title, the following terms and phrases shall have the meanmgs asatbed: 
G11rnge, parkmg ·a bmldmg or other stJUcmre, or part of a buJlding or structure, over nine hundred square feet 
(900 ft 2) in area, used for the parking of motor vehh:Jes without repa1r or service facilities. 

Page 2 of 7 



garage into the shared airspace of the surroundmg buUdings.2 

In Point #14, on page 5 of the Order, under the Section entitled, ccoffice of Planning 

Report," the Mayor's agent for planning afflnns AMFRO's concerns, "as the ramp would occupy 

almost the entire lengrh of the property along the south side of the lot," refer:rlng to the location 

of the garage ramp in rhe rear-yard. 

Wuh a rear-yard occupied, and at points blocked by various structures, questions of safety 

anri the use and enJoyment of the surroundmg properties necessarily ensue but were not asked by 

the B7.,A For example, how will emergency officials rHch the back of the proposed site to 

rE'sruC' occupants on the top floors of the southern side of the building, or even those trapped 1n 

rhe suiTounding bmldings, and will it be in enough time to reasonably save people in the event of 

n fm~, explosiOn, nan;1ral disaster, terrorist attack or any kind of emergency? 3 Also, what will be 

the level of noise and pollution impacts on the surrounding properties? 

In this case, the structures described above will indeed prevent the proposed rear yard of 

the subject Site from extend along the crfull wldt·h of the lot" and the rear yard will not be 

''unoccupied" as defmed by the zoning regulations. Thus, reconsideration is warranted so that 

the BZA can review the applicable rear-yard zoning relief and impacts therein. 

(II) The BZA Order erroneously approves the roof~top mning relief in excess of BZA 
authority and without required evidence, in breach of the govemlng %oning 
regulations. 

In th1s zoning case. the applicant wants to build, "eleven stair structures that provide 

2 E"hibit 1· A letter dated Pebruary 24, 2012 that may not already be on the record. which was submitted by en 
affected t,e1ghbor and AMFRD partidpantJ demonstr~ting the potentially serious pollution impact emanating 
from a strucrure that supports a vent from the garage <1nd is located in the southwest comer of the rear yard. 

3 DC Comprehensive Plan CDCR 10..A1112 (2012); 1112.5 ... Publlc safety has taken on new dimensioDS with 
thP elevated threat of teJTorlsm .... The District also must be prepared to respond to natlll'al disasters, such as 
hurncanes, floods, and other extreme weather events, and to hazardous material spl.].ls and other accidents. 
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d1rect r~ccess to the roof from pnvate units, and one elevator ovenide and mechanical penthouse" 

on tbP rooftop. Order, page 7, Point #22. 

Insread of a smgular stairwell and penthouse enclosure required by 11-DCMR 411.3, the 

BZA ht>lps the applicanl destroy the "reasonable degree of architectural control" by approving 

rhP ronc;truct10n of a great many different prlvare roof-top stairwell strucrures leading to distinct 

pnvate spaces on the roof without any evaluation of the physical and legal impacts of this relief. 

Let's be clear, the applicant is not proposing an entirely private ''matter-of-right" project. 

The applicant IS asking for a public benefit in the fonn of relief from publicly governed zoning 

regulanons. Certain rights, like those found in the Americans with DisabilitiesAct("ADA") and 

the DC Human Rights Act, are conveyed when public benefits like zoning relief are granted for 

the r:onstructJOn of new housmg developments m the District of Columbia. 

Tf th1s project were to move forward without reconsideration, the applicant will not be 

ublC' to offer any of the top-floor units to those who may want to live in this building with private 

a cress ro a pnvate space on the roof but who may otherwise be physically challenged by the 

roof-top stauwells as approved by BZA. This is patently unfair and not an exercise in a 

11reasonable degree of architectural control upon roof structures" as required by ll·DCMR 

t1Hl 

Thus the public l'elief being requested, and ultimately granted, assists the development 

wishtls of rhe applicant but results in disparate treatment of people with disabilities. The final 

rlectswn counteracts human nghts regulations and laws and must be reconsidered. 

For argumcntls sake, even supposing that the BZA did have the authority to grant zoning 

reiJef nllowing a spectal situation where only ablewbodied renters and/or owners could access the 
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distinct private roof decks, the regulations expliddy say the applicant had to prove they 

absolutely needed tlus zonmg relief. 

And, the burden of proof in this zorung matter was strictly on the applicant, not on 

AMFRD, durmg all of these zoning review proceedings per 11-DCMR 3119.2. To this end, the 

Orde1 mncludes that the zoning relief, which allows the many roof-top structures. pleases both 

Lhe applicant and surrounding neighbors by, " .• contribut[ing] to the vibrancy of the buUding" 

Ordrr, pagr 7, Point #26. ''[T]he Applicant is providing multiple enclosures rather than a single 

cnc losurP m order to m1nimize the overall bUlk of the roof structure. which, in turns minimizes 

the1r effect on neighboring properties." Order, page 10, first paragraph, third sentence. "Due to 

the location and treatment of the proposed penthouse strucmres, these strUCtures will have 

mimrnal effecr, if any, on the light and air of neighboring properties." Order, page 7, Point #27. 

However, the zoning regulations do not allow the BZA to grant zoning relief only when 

the apphcant shows their proposed roof-top stntctures wtll bring "vibrancy" to the project and to 

tlH• "urroundmg neighbors. According to 11-411.11, the applicant had to show that constructing 

!he r.eqlnred one (1) enclosed rooftop structUre was, "impractjcable because of operating 

rllfflCUltleS, size Of bui\dmg lot, or other COn~ltiOns relating tO the building Of surrounding area 

that would tend to make full compliance unduly restrictive, prohibitively costly, or 

unreasonable." The applicant never attempts to address, jn either evidence or testimony 

anywhere on the record, that constructing the roof-top structure in accordance with the law 

would be Impracncable, unduly restrictive, prohlbitively costly, or unreasonable. Instead, the 

BZA erroneously flips the onus of this burden away from the applicant and onto AMFRD and the 

pub he This 1s a serious error deserving reconsideration as it clearly kept the BZA from 
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conducting a full evaluation-of how the ~gproved zoning relief will impact the project itself, and 

surrounding properties. 

For example, AMFRD testified to the issue of fire safety regarding the proposal to open 

the roof on this building to rune times as many access points as allowed by the zoning 

regulations Each access point to the roof, in the context of traditional zoning metrics for fire 

safety, ts a pomt of travel for expeditious fire spread and development. As far as the record 

11hows, rhe DC Fire and Emergency Management S,ervices did not review this proposal and give 

ron sent to break away from the requirements o{ 11-411.3, and thus the BZA does not understand 

wl1at f1re safety protocols. scenarios, and risks the occupants of this building may face by having 

m;my more than one access point to the roof. instead of a singular penthouse enclosure and 

Ma1rwel1 as required by law. 

Furth£>r, the Order attempts to show, in a most conclusory way, that the proposed roof-top 

srmrtures won't impact the light and air to surrounding properties. This type of impact is 

:,pcciftcally highlighted by 11-DCMR 411.1 which says that a special exception to the roof..r.op 

sirucmre requirements can be granted by the BZA provided, among other issues, "that ... the 

light and air of adjacent buildings shall not be affected adversely.'' 

None of the proponents of this zoning application - neither rhe applicant, the Office of 

Planning, nor the affected Advisory Neighborhood Commission- ever provided a light and air 

study for review by the public or the BZA, and a study cannot be found anywhere. Therefore, 

th~ dewnon by the BZA to grant the relief from the roof-top structures zoning requirements is 

nnt based nn substantial evidence on the record. 
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CONCLUSION 

The applicant has not met its burden of proof, as required by law, to be awarded the 

zonmg relief as requesced 1n BZA Case No. 18506. 

Further, rhe BZA both over-stepped its authority in granting the rooftop structure relief, 

and under-stepped its authority in dismissing the required rear yard relief. 

The final decision by the BZA was not made in accordance with fundamental zoning 

regulAtions and as enacted in DC Law, thus the decision severely assails the basic purposes of 

zonmg reVIew to promote the safety and welfare. as well as the equal use and enjoyment of the 

proposed building and neighbors surrounding properties. The Final Order in BZA Case No. 

18506 must be reconsidered and re-argued. 

-Respectfully submitted to the Office of Zoning on this, the 9th day of October, 2013, and 

sE'rved to all other parties to this case (as shown below) by post mall also ofi this, the 9th day of 

Octoher, 2013 

/ __ ,_.. 
' v 

C---c:hn tten, Representative 
/\darns Morgan for Reasonable Development 
20/-670-2366 

Cerdficatt! of service by post mail to: 

Gnul~ton & Storrs, PC 
c/o Paul '1\Jmmonds, Esq. 
1999 K Street NW, Suite 500 
WDC 20006 

Melinda Bolling, Esq 

Theodore Pedas 
1700 Columbia Road LLC 
4018 Brandywine Street NW 
WDC20016 

Office of the General Counsel, DCRA 
1100 4th Srreet SW, 5th Floor 
WDC 20024 

ANC .. 1C 
c/o Billy Simpson, Chair 
PO Box 21009 
WDC20009 

Jim Graham, Couadlmember 
1350 Pennsylvania Avenue, NW, 
Suite 105 
WDC20004 
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DC Zonlng Commission 

1REB.ANtE PHOTOBRAIWER 

1738 Columbia Road, N.W 
WastuniJlon. D.C. 200B 

f202J 234-0383 

Februaey 24, 2013 

441 4th Street NW, Roam 200 South 
Washington, DC 

R E: The Ontario Theawr Development 

Dear ZoningCommfssion, 

llivr~ in the 1700 block oftolumbla Road. NW. r am writing about the plans of 
0 nta rio Theater Development that 'lihaw the exhaust vent l'tom the pntge will be on 
ground l-evel at the end of a dead end alley, and will be putting the poisonous fumes 
l'lut Into the back yards of my bulld,ng·and the S'UlTOUndlng buildlnp. If put there. 
the exhaust Fumes wiJJ be spewtnaoutlt)SS thah twenty feet ftam sameoftt. 
windows of the c1parttnents In these buildirrp.. 

If the fumes ate allowed to spew out at this level, thiS' wtll create a very noxious 
and poss~bly lethal situation lit the back yard ofmybulldin~r where I have a 
vegetable garden and lfOW food during the summer months. The fumes wfll also be 
llble to dire&.-tly enter the apartments on the side of the building nearest the old 
theater. There fs also a daycare center called jubilee Jumpstart In the bUilding next 
door to my butldfnM. and the ch11dren play outside In the backyard. If the oxbaust 
froltl tl1e garage is allowed to spew in10 my bac:k yard. it will ako spew fn the yard or 
the daycat"e center. 

Please have the dl'velopers or the project change the position of the prap 
exhaust vent so that It wnl create the least amount of harm possible to our 
community. Thank you. 

Sincerely, 

il~ft;; 
NancyShia 
Fmr. ANC Commissioner In Adams Morgan 



FAX TO: 
DC OFFICE OF ZONING 
FAX: 202-727-6072 
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CHRIS OTTEN II ADAMS MORGAN FOR 
REASONABLE DEVELOPMENT 
PHONE: 202-670-2366 

RE: MOTION FOR RECONSIDERATION; 
BZA CASE NO. 18506 
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