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O Amend the Relief Sought 0O Reopen a Hearing (before decision)
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should grant your motion or request, including relevant references to the Zoning Regulations or Map.
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petition, or appeal.
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Motion to Waive the 14-day Filing Deadline

Appellants submit this Motion to Waive the 14-day Filing Deadline in order to file their
Opposition to Missouri Avenue Development Partners’, LLC (“Missouri”) and the District of
Columbia Department of Consumer and Regulatory Affairs’ (“DCRA”) Motions to Dismiss
because Missouri and DCRA did not file their Motions until after the 14-day filing deadline
passed on October 2, 2012. Missouri filed their Motion to Dismiss on October 8, 2012 and
DCRA filed their Motion to Dismiss on October 11, 2012. A copy of Appellant’s Opposition is

attached.
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Appellants’ Opposition to Missouri’s and DCRA’s Motion to Dismiss

Appellants submit this Opposition to Missouri Avenue Development Partners’,
LLC (“Missouri”) and the District of Columbia Department of Consumer and Regulatory
Affairs’ (“DCRA”) Motion to Dismiss, and state the following in support thereof:

ARGUMENT
L The BZA has jurisdiction over this matter.

Whether the Board of Zoning Adjustment (“BZA”) has jurisdiction to consider
the legal adequacy of Large Tract Review (“LTR”) for the proposed Walmart at 5929
Georgia Avenue, NW in Ward 4 (“proposed Walmart”) is a question of first impression.
Neither the BZA nor the DC Court of Appeals has considered this issue. However, the
most logical interpretation of the DC Code and the BZA’s authority is that jurisdiction
resides with the BZA to consider this appeal. The BZA has jurisdiction to hear appeals
concerning the issuance of a building permit, and the issuance of a building permit is
illegal unless the Inspector of Buildings determines that this permit complies with all of
the zoning regulations. LTR is best understood as a zoning regulation. Therefore, the
legal sufficiency of LTR is an issue that the Inspector of Buildings must determine prior

to issuing a building permit, and the BZA has appellate jurisdiction over decisions by the



Inspector of Buildings. Appellants more fully discuss the rationale for the BZA’s
jurisdiction over this matter in their Memorandum in Support of Appeal and incorporate
by reference Section I of their Memorandum. See Memorandum in Support of Appeal at
pp. 1-2.

Nevertheless, Missouri and DCRA (“Appellees’”) argue that jurisdiction resides
with the Zoning Commission because Appellants argue in part that the proposed Walmart
violates the policies of the District Elements of the Comprehensive Plan for the National
Capital as applied to this site. Appellees’ reliance on Tenley & Cleveland Park
Emergency Committee v. District of Columbia Bd. of Zoning Adjustment, 550 A.2d 331,
341 (D.C. 1988) and French v. District of Columbia Bd. of Zoning Adjustment, 658 A.2d
1023, 1034 (D.C. 1995) to support their argument is misplaced. These cases stand for the
proposition that the Zoning Commission is the proper forum to address a conflict with a
zoning regulation and the Comprehensive Plan where the appellant seeks “a zoning
change.” Tenley & Cleveland Park Emergency Committee, 550 A.2d at 341 (emphasis
added). Unlike the appellants in those cases, the Appellants here do not seek a zoning
change. Nor do they dispute that the zoning assigned to the site of the proposed Walmart

is in conflict with the policies of the Comprehensive Plan for this site."

: Appellants mistakenly stated in their September 10, 2012 letter to the BZA that
“Appellants are not challenging any zoning regulations in this appeal.” Appellants meant
to state that they are not challenging any zoning (i.e., the type of permitted uses on this
site, such as residential or commercial development) assigned to the site of the proposed
Walmart. Appellants have of course challenged the LTR for this development as a
zoning regulation to which the proposed Walmart is subject. See Memorandum in
Support of Appeal at pp. 1-2. The Appellants apologize to the BZA for any confusion
this may have caused.



On the other hand, Appellants do argue that the LTR for the proposed Walmart
was not legally sufficient. To support their position, Appellants argue in part that the
proposed Walmart -- unlike the zoning assigned to this site -- violates the policies of the
Comprehensive Plan for this site. See Memorandum in Support of Appeal at pp. 2-5.

But Appellants do not limit their argument to these violations of the Comprehensive Plan
since they also argue that LTR fails because Missouri did not adequately minimize traffic
and neighborhood impacts that will result from the proposed Walmart. And rather than
seeking to change the zoning assigned to this site, the only relief that the Appellants seek
is that the building permit is rescinded until the Inspector of Buildings determines that the
goals of LTR are met for the proposed Walmart.

The proper forum for the Appellant’s grievances is the BZA.

II. The Appellants have standing to file their appeal before the BZA.

Appellants have standing to file their appeal of the building permit with the BZA
because they have alleged a grievance against the Inspector of Buildings for issuing
building permit B1202925. “Appeals to the Board of Adjustment may be taken by any
person aggrieved . . . by any decision of the Inspector of Buildings granting or refusing a
building permit.” § 6-641.07(f) of the DC Code. As Missouri correctly notes, “Neither
the statutes nor the implementing regulations articulate a standard for an ‘aggrieved’
appellant.” Missouri’s Motion to Dismiss at p. 4. As aresult, any individual who alleges
a grievance, such as the Appellants, may file an appeal with the BZA.

Still, Missouri urges the BZA to follow the rule that Appellants demonstrate

“damage greater than that suffered by the general public.” Appellants also meet this
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standard. In contrast to the general public, Appellants William Washington, Ginia Avery,
Willie Baker, and Edna Thomas all live in Ward 4 and shop near the proposed Walmart,
which will adversely affect their commuting and shopping options. Among these
Appellants, William Washington is especially adversely affected because he lives within
200 feet of the proposed Walmart, thereby impacting not only his parking and commuting
options, but also his preference for the Safeway a few blocks away at 6500 Piney Branch
Road.

Missouri’s argument that Appellants lack standing is without merit.

CONCLUSION
For the reasons stated above, Appellants respectfully request that the BZA reject

Missouri’s and DCRA’s Motion to Dismiss.

Respectfully Submitted,

/] 7

Vlihol Mongidd

Michael Kroop‘l{ick, Esquire
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401 Washington Avenue

Suite 803
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mkroopnick @gmacynelson.com
Attorney for Appellants




Certificate of Service

I hereby certify that on this 16™ day of October, the foregoing Opposition was
hand-delivered to the following:

Donal A. Rea

Cynthia A. Giordano

Saul Ewing

1919 Pennsylvania Avenue, N.W., Suite 550
Washington, D.C. 20006-3434

Phil T. Feola, Esq.

Christian A. Roddy, Esq.
Goulston & Storrs

1999 K Street, NW

Suite 500

Washington, DC 20006-1101

Jay Surabian, Esq.

Assistant Attorney General

Department of Consumer & Regulatory Affairs
1100 4" Street, SW

Washington, DC 20024

Dot Koyl

Michael Krocg)nick



