BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Appeal of Valor 1350 Maryland LLC BZA Appeal No. 18439

GROUND LESSEE'S OPPOSITION
TO APPELLANT'S MOTION TO AMEND THE APPEAL
AND FOR A CONTINUANCE

DAG Realty LLC, the Ground Lessee of the subject property and a party to the subject
appeal pursuant to §3199.9 of the Zoning Regulations (11 DCMR), hereby opposes the
Appellant's Motion to Amend the Appeal and for a Continuance. The Appellant is attempting to
add new issues to this Appeal which it did not raise in any prior pleading nor in any of its
communications to the Board of Zoning Adjustment (the "BZA" or "Board") regarding this case.
As such, these arguments are outside the scope of the appeal as filed. Further, it is untimely for
the Appellant to raise new issues on November 13, 2012, concerning a building permit which
was issued on May 4, 2012, more than 190 days previously.

Ground Lessee's Arguments
Against Amending the Appeal and Against a Continuance

The appellant originally filed this appeal on July 3, 2012, arguing that the Zoning
Administrator of the D.C. Department of Consumer and Regulatory Affairs incorrectly issued
Building Permit No. B1107494 on May 4, 2012. The Regulations specifically provide that, to be
timely, "An appeal shall be filed within sixty days from the date the person appealing the
administrative decision had notice or knowledge of the decision complained of, or reasonably
should have had notice or knowledge of the decision complained of, whichever is earlier." This

appeal was filed on July 3, 2012, just at the end of the 60 day period.
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In its statement filed as part of the Appeal, the Appellant advanced the following
arguments as to why the issued permit was in violation of the applicable Zoning Regulations and

BZA Order No. 17825;

. The property was not in a separate record lot, in violation of §3202.3;

° The permit application and the plans submitted were incomplete, inaccurate and
misleading;

. The plans did not provide for the installation of an unbroken raised median strip in the

center of Maryland Avenue;

. The convenience store was not part of the Building Permit issued and the separate permit
for the convenience store was filed after the BZA order became invalid; and

o The now applicable HS-A/C-2-A District does not allow the convenience store as
presented in the BZA application.

Nowhere in any of those arguments did the Appellants make any reference to the design of the

building and to any purported noncompliance with the requirements of the H Street Overlay

District (reference to §§1324.2 and 1324.10 and other sections not relevant).

Moreover, the Appeal Form 125 submitted by the Appellants on July 3, 2012, cites that
the permit was "in violation of the Zoning Regulations, 11 DCMR , §§ 3130, 3202.2, 3203.3 and
3205.1 and BZA Order No. 17825." Again, there is no reference to either of the sections from
which it is now alleged that the building does not comply. Accordingly, it is the Ground Lessee's
position that raising any new bases for the appeal at this time is untimely as it relgtes to issues
which were determined in the building permit issued on May 4, 2012.

The Ground Lessee further states that the plans which were approved as part of the May

4, 2012, permit, clearly showed the building about which the Appellant now complains.



Attached to this response are reduced sized sheets from the approved Permit Set, including the
Cover Sheet (CS), the Site Plan (C10) and the Architectural Plan (A1). Each of those sheets
contains the signature of the zoning technician, attesting that the plans complied with the
requirements of the Zoning Regulations (see Exhibit A). The plans clearly show the building
located at the north side of the site, behind the pump islands and canopy, and indicate that the
building was to be used to house the cashier for the gas station and for storage.

The drawings associated with the November 1, 2012, permit clearly show that the focus
of that permit was on the alterations proposed to make the building suitable for the grocery store
use. Attached to this response are reduced sized sheets from the approved Permit Set, including
the Cover Sheet (A1) and the Floor Plan (A2). Both of those sheets contain the initials of the
Zoning Administrator, attesting that the plans complied with the requirements of the Zoning
Regulations (see Exhibit B).

The size and location of the building did not change since the first permit was issued on
May 4, 2012. Any potential argument as to noncompliance with §§1324.2 and 1324.10 could
have been discerned from a review of the plans on file. It is clear that representatives of the
Appellants reviewed those plans prior to the filing of the appeal on July 3, 2012, and knew what
was in them, because the appeal argues that the plans were incomplete and did not provide for a
median strip.

Accordingly, the Ground Lessee argues that the Appellant is out of time to raise issues
which were decided in the permit issued on May 4, 2012, and which were not raised in the
appeal when it was filed on the 60™ day after the permit was issued. If the Appellant is barred on
the basis of timeliness from being able to amend the original appeal to raise new issues, then it

follows that there is no basis for a continuance to allow the Board to consider an issue which it is



jurisdictionally unable to consider. The Board should therefore deny the Appellant's Motion to
Amend the Appeal and for a Continuance as to both requests.

In addition to the amendment to the appeal being untimely, the Ground Lessee argues
that the amendment to the appeal makes an argument which is invalid on its face. The
construction undertaken pursuant to the May 4, 2012, permit, including the construction of the
building on the site, is authorized by the approval of the Board in Application No. 17825, Order
dated January 26, 2010. Pursuant to §3202.6 of the Regulations:

All applications for building permits authorized by orders of the Board of Zoning

Adjustment may be processed in accordance with the Zoning Regulations in effect on the

date those orders are promulgated; Provided, that all applications for building permits

shall be accompanied by the plans and other information required by § 3202.2, which
shall be sufficiently complete to permit processing without substantial change or
deviation.
On January 26, 2010, the property was zoned C-3-A and was not included in the H Street
Overlay District. The rezoning did not take effect until December 9, 2011. Accordingly, the
construction of the gas station and the building were appropriately authorized and vested under
the C-3-A District and the provisions referenced by the Appellant in its latest motion are not

applicable to the building.

Ground Lessee's Arguments for Summary Denial of the Appeal

As noted above, the Appellant cited five points as to why the Zoning Administrator
should not have approved the May 4, 2012, permit. The Ground Lessee's responses in brief to
each of those points is as follows:

o A subdivision application has been filed with the D.C. Surveyor to combine lots 803 and

21 into a single record lot. Given the time that it takes to complete the subdivision

process, the District has routinely issued permits pending subdivision, particularly where,



as in this case, there is no regulatory impediment to recording the plat, only the passage
of time and the completion of routine ministerial actions.

The plans for the permit are complete on their face. The Appellants allege vague and
unsubstantiated claims for which there is no basis.

The median has been constructed in the center of the right-of-way of Maryland Avenue.
The original plans for building permit included a convenience store in the building on the
site. Those plans were revised and the approved permit set shows the building but no
convenience store use in the building. BZA Order No. 17825, dated January 26, 2010,
was styled as a request "to establish a gasoline service station with convenience store
under §§ 743, 706 and 2302." In the very first paragraph of the Decision and Order, the
Board states: "Since a convenience store is a matter of right use in the C-3 District, the
subject of this application and the sole focus of the Board's decision is the gasoline
service station use." Notwithstanding that statement, the plans that are in the record and
which are cited in the Board's Order (Exhibits 60 and 66A) clearly show the convenience
store use even though Board approval was not necessary. The building which has been
constructed on the site and which is being fit out in accordance with the November 1,
2012, permit is in the same location shown on the referenced Exhibits. The expiration of
the validity of the BZA order has no bearing on the issuance of the permit for the grocery
store, since no BZA approval is required for the grocery store.

The property was rezoned from C-3-A to HS-A/C-2-A by Zoning Commission Order No.
10-19, effective on December 9, 2011. In Appeal No. 18146, by order dated May 24,

2011, the Board concluded that:



The Board credits the testimony of the ZA that Certificate of Occupancy No. CO1002994
was properly issued to authorize use of the subject property as a “grocery,” regardless of
whether that use was occasionally called a “convenience store” or “market” in the
application or on the certificate itself. “Grocery” is a use classification established by the
Zoning Regulations and therefore may properly be used to designate the authorized use
of a given property.”
A grocery store is a use permitted as a matter-of-right in a C-1 District pursuant to
§701.4(1). That use is permitted as a matter-of-right in a C-2 District by incorporation
through §§721.1 and 721.3. Notwithstanding the appellant's assertion, there is nothing in
the Neighborhood Commercial Overlay District regulations (§1302) nor in the H Street
Overlay District regulations (§§1320 - 1323) which disallows a grocery store as permitted
by the underlying zone. To the contrary, §1302.2 expressly permits as a "designated use"”
any use permitted as a matter-of-right in a C-1 District pursuant to §701.4, which
includes a grocery store.

Conclusion
For all the reasons set forth above, the Appellant's Motion to Amend the Appeal and for a

Continuance should be denied and the Appeal itself, incorporating the arguments set forth when

the Appeal was filed, should also be denied.

Respectfully submitted,

Holland & Knight LLP

Norman M. Glasgow, Jr.
Christy M. Shiker

Suite 1100

800 17™ Street, N.W.
Washington D.C. 20006
202-955-3000




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing GROUND LESSEE'S OPPOSITION
TO APPELLANT'S MOTION TO AMEND THE APPEAL AND FOR A CONTINUANCE was
served by first-class mail and electronic mail as indicated, this 20th day of November, 2012,
upon the following:

John Patrick Brown

Greenstein DeL.orme & Luchs, P.C.
Suite 900

1620 L Street, N.W.

Washington DC 20036
ipb@gdllaw.com

Jay A. Surabian

Assistant Attorney General

Office of the Attorney General of the District of Columbia

Office of the General Counsel for the Department of Consumer and Regulatory Affairs
1100 4th Street, SW, 5th Floor

Washington, DC 20024

jay.surabian@dc.gov

Matthew Le Grant

Zoning Administrator

Dept of Consumer and Regulatory Affairs
Government of the District of Columbia
1100 4th St SW - Room 3100
Washington, DC 20024
matt.legrant@dc.gov

David Holmes

Chair

Advisory Neighborhood Commission 6A
P.O. Box 75115

Washington DC 20013
holmes6a3@gmail.com
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Norman M. Glasgow, il o4 //
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