IN THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF THE ZONING ADMINISTRATOR

In the Matter of Jewish Primary Day

School,
Applicant.

: BZA Application No.: 18400
OPPOSITION OF DR. FRANCES CRESS WELSING TO THE

APPLICATION FOR A SPECIAL EXCEPTION AND ZONING
VARIATION

1629 K Street, NW, Suite 300
Washington, DC 20006
202-408-1952

202-403-3495 (facsimile)

Attorney for Dr. Frances Cress Welsing

BOARD OF ZONING ADSUSTMENT
District of Columbia

CASENO.___ ' £4r00

EXHBTNO._ - 4

Board of Zoning Adjustment
1 District of Columbia
CASE NO.18400
EXHIBIT NO.44



IN THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF THE ZONING ADMINISTRATOR

In the Matter of Jewish Primary Day
School,
Applicant.

: BZA Application No.: 18400

STATEMENT OF REASONS AND AUTHORITIES IN OPPOSITION
TO THE APPLICATION FOR A SPECIAL EXCEPTION AND
ZONING VARIANCE OF THE JEWISH PRIMARY DAY SCHOOL

This statement of Reasons and Authorities in opposition to the
application of the Jewish Primary Day School is submitted on behalf of Dr.
Frances Cress Welsing by her counsel, John W. Davis

L NATURE OF RELIEF SOUGHT

The Jewish Primary Day School hasr made application for a special
exception and zoning variance to increase the existing caps on the maximum
number of students, faculty and staff , and additional variance relief from the
parking requirements for the premises of the Jewish Primary Day School’s
main campus located at 6045 16™ Street, NW, Zoning District R-1-B/R-5-A

(Lots 825 and 831, Square 2726).



II. OPPOSITION TO THE SPECIAL EXCEPTION/VARIANCE
A. HISTORICAL BACKGROUND
In April 2007, the Jewish Primary Day School applied for zoning
relief to the Board of Zoning Adjustment in Application No. 17700. In that
case, the application by the JPDS sought zoning relief in order to construct a
playground, increase the number of students, and add spaces to the school’s
parking lot. The variance also sought to increase the number of faculty and
staff at the school. The playground was to be constructed on the property
which the JPDS had just purchased. That property is directly adjacent to the
north property line of Dr. Frances Cress Welsing, the party opponent in this
zoning application.
B. Factual Background/ 2007 Zoning Application of JPDS
The facts regarding what happened to Zoning Application 17700 are pretty
much undisputed, and are set forth below in individual paragraphs. The
JPDS application for zoning relief asked for permission to raze the house
next door to Dr. Welsing, in order to create the space on which to build the

playground.



. As part of the application process, the JPDS had to give notice to
all of the affected property owners in the area of the JPDS zoning
application, and the particulars of the application.

. Dr. Welsing was one of the affected property owners, as the
playground would be built next door to her home.

. Dr. Welsing attended several meetings convened by the JPDS, and
at those meetings, Dr. Welsing expressed her only concern: that
the proposed playground might create noise that would interfere
with her peace and quiet.

. At no time did Dr. Welsing ever oppose the playground; she only
asked that it be constructed in a manner that would protect her
from the noise emanating from the playground.

. The D.C. Board of Zoning Adjustment (“BZA”) convened a
hearing in order to determine whether to give the JPDS permission
to build the playground and increase its student enrollment.

. Dr. Welsing attended the hearings and expressed to the BZA her
only concern: that the noise from the playground might interfere
with her use and enjoyment of her home.

. In her meetings with the JPDS, and in the hearings convened by
the BZA, Dr. Welsing asked that the JPDS protect her from the
noise by building a wall between the proposed playground and her
property.

. The JPDS insisted that building a wall was unnecessary, because
there was already a natural barrier between Dr. Welsing’s property

and the proposed playground.



9. The natural barrier proposed by the JPDS consisted of a row of
mature, 40 feet tall evergreen trees, which grew along the property
line between Dr. Welsing’s property and the house next door.

10. Exhibits 1 and 2 are aerial photographs taken of the 6000 block of
16™ Street Northwest in 2007. Dr. Welsing’s home is almost
totally obscured by the mature, 40 feet tall evergreens.

11. Exhibits 3 and 4 are photographs taken at the street level from the
16" Street side, showing the location of the mature 40 feet tall
evergreens, and the manner in which they obscure Dr. Welsing’s
home from view.

12.The JPDS insisted that the huge evergreens along Dr. Welsing’s
north property line would form both a sight and sound barrier, but
that the JPDS would build additional trees as an additional buffer
to protect Dr. Welsing.

13.Dr. Welsing was still skeptical about the trees being sufficient as a
sound barrier, but the BZA nevertheless granted permission to the
JPDS to build the playground.

14.Throughout the hearing process, one of the biggest concerns
among BZA board members was how the noise would affect the
neighbors of JPDS. ( Exhibit 12 is an excerpt of the Hearing
Transcript of the January 15, 2008, BZA Hearing. Note:
colloquy is between Chairperson Miller and Vice-Chair Loud).

15. The BZA granted the relief to the JPDS but the BZA also
explicitly stated the importance of “continued dialogue of good
faith” to address the noise issue. (Exhibit 13, pp. 61-62, January
15,2008, BZA Hearing Transcripts).



16. Instead of adding more trees, the JPDS uprooted and removed all
of the mature evergreen trees. These trees, over forty feet in
height, provided a visual and aural buffer between the proposed
lawn and Dr. Welsing’s property. (See Exhibits 1-4)

17. Now, with the mature trees removed, Dr. Welsing is fully
exposed to all of the sounds of the playground built by the JPDS.

18. Exhibits 5,6 and 7 are pictures of the new trees planted by the
JPDS, and the pictures show clearly how exposed Dr. Welsing’s
home and yard are to the noise and projectiles emanating from the
playground.

19.JPDS neither notified Dr. Welsing nor consulted with her
regarding removing the mature trees. The new trees that were
planted are so small that they do not fulfill the role as a buffer to
the noise generated by the children on the open lawn.

20. When Dr. Welsing realized that the trees were being knocked
down, she notified the JPDS. The only response Dr. Welsing
received from the JPDS was that the trees were not supposed to be
knocked down, but now that it had happened, there was nothing
that could be done.

21.Dr. Welsing made several other attempts to persuade the JPDS to
address the issue of the trees being removed, to no avail.

22 Eventually, Dr. Welsing retained counsel to help with the situation,
but that tactic also proved fruitless.

23.The JPDS did plant several new trees along the property line
between the playground and Dr. Welsing’s fence. These trees,
however, were too small and immature, and were planted at least

ten feet apart. Because the mature, 40-feet high trees were



removed, there is neither a sound nor visual barrier between Dr.
Welsing’s home and the playground. (See Exhibits 5-7).

24.0nce the playground was completed in 2010, Dr. Welsing found
that the noise from the playground was worse than she had
anticipated, because there is no barrier or sound buffer between her
property and the playground.

25. The sound from the playground is amplified by the very
construction of the playground itself. The JPDS proposal
submitted to the BZA showed the playground as being a lawn.
However, the playground is actually constructed as a concrete slab
of at least six inches in diameter, with an artificial turf skin on top
of the concrete slab.

26. Exhibits 8 and 9 are photographs taken from ground level
showing the composition of the playground as a concrete slab over
which is placed artificial turf.

27.In April 2011, Dr. Welsing retained Henning and Associates, an
engineering firm which specializes in acoustics, to conduct a noise
study in her home and yard.

28.The results of the engineering study revealed that the noise levels
emanating from the JPDS playground were at more than twice the
decibel level allowed under District of Columbia law.

29. The Henning Associates report is attached as Exhibit 14.

30.In May 2011, when it was clear that the noise from the playground
was causing problems with her health, Dr. Welsing filed a
complaint with the D.C. Office of Zoning, alleging that the JPDS
had failed and refused to comply with the BZA orders.



31.In approximately August 2011, staff members from the D.C.
Office of Zoning visited Dr. Welsing’s home to investigate her
complaint. On the day the Office of Zoning conducted their visit,
however, the JPDS was not holding classes, and thus, there were
no children on the playground.

32.0n September 26, 2011, the D.C. Office of Zoning released its
report of investigation in a letter form. In the letter, the Office of
Zoning found that the JPDS was in violation of the BZA orders
with respect to the playground noise and the children playing on
the buffer zone, which did not extend fifteen feet from the property
line. Instead, the investigation showed that at the area where the
playground is nearest to Dr. Welsing’s home, the playground
extends right up to the property line, only a few feet away.

33. Exhibit 15 is the Compliance Review Report of Office of Zoning.

34.The D.C. Office of Zoning has no enforcement power, so in
September 2011, the Office of Zoning referred the matter to the
Department of Consumer and Regulatory Affairs because DCRA is
responsible for enforcement of zoning violations.

35.Between September 2011 and August 2012, Dr. Welsing and her
counsel heard nothing from the D.C. Office of Zoning nor from
DCRA with respect to any efforts being made to resolve the issue
of the noise from the JPDS playground, even though Dr.
Welsing’s counsel wrote several letters to the DCRA Zoning
Administrator.

36.Meanwhile, in May 2011, JPDS applied to the Office of Zoning for

additional relief, to increase the enrollment at the main campus in



the 6000 block of 16™ Street, in upper northwest. That application
is the instant application, which Dr. Welsing herein opposes.

37.The JPDS also announced that they had purchased the property and
house immediately adjacent to Dr. Welsing’s south property line,
and released plans to use that building as an office facility for the
JPDS.

38.As a result of this most recent acquisition by the JPDS, Dr.
Welsing’s home is the only remaining residential dwelling in the
6000 block of 16™ Street, NW, and is the only property in the
block not owned by the JPDS.

39.In July 2012, frustrated with the fact that the D.C. government
would not respond to her letters, Dr. Welsing filed suit in Superior
Court against the JPDS.

40.In August 2012, Dr. Welsing applied for party status before the
Board of Zoning Adjustment, in order to insure that the BZA
would understand clearly her objections to the noise coming from
the JPDS playground, and the adverse effect the noise was having
on her health.

41.0n September 25, at the BZA initial hearing on the JPDS
application for zoning relief, Dr. Welsing was granted party status.

42 .During the hearing, Dr. Welsing raised the issue that she had filed
a complaint with the D.C. Office of Zoning and that the Office of
Zoning had found that the JPDS was not in compliance with
respect to the noise coming from the playground, and the issue of
the JPDS failure to keep a fifteen feet buffer zone between the
playground and Dr. Welsing’s property line.



43. Attorneys for the JPDS who were at the BZA meeting then
informed the BZA that the DCRA had issued a decision on Dr.
Welsing’s complaint, and that the DCRA had found that the JPDS
was in compliance with the zoning order issued by the BZA.

44.Although the attorneys from the JPDS represented that there had
been a finding of compliance by the DCRA, they could furnish no
written proof of such finding.

45.Several weeks after the BZA September meeting, Dr. Welsing and
her counsel received copies of the letters issued by the DCRA.

46.The first DCRA letter was addressed to the same JPDS attorneys
who were at the BZA meeting. The letter was dated September 14,
2012, two weeks before the BZA hearing at which the attorneys
from the JPDS represented that there had been a decision issued by
the DCRA, but they did not have evidence of the decision at the
time. Exhibit 16 is the September 14 letter to the JPDS from the
Office of the Zoning Administrator.

47.The letter from the DCRA to the JPDS attorneys had allegedly
been sent by email to the JPDS attorneys on September 14, 2012.

48.The letter to Dr. Welsing and her counsel was dated October 12,
2012, more than a year after the matter had been referred to DCRA
for enforcement, and almost 18 months after Dr. Welsing had
initially filed her complaint. That letter is at Exhibit 17.

49.The letter from the DCRA to the JPDS attorneys referenced an
investigation by the DCRA, but the investigation consisted entirely
of a meeting between the DCRA and the JPDS attorneys. There is
no evidence that the DCRA ever visited the site of the playground,

nor took any notice of the noise from the playground.
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III. ZONING RELIEF CANNOT BE GRANTED WITHOUT
CAUSING IRREPARABLE HARM TO DR. WELSING

A.  Dr. Welsing’s Only Issue Has Been Noise
Dr. Frances Cress Welsing has lived in her home in the 6000 block of 16™
Street NW for more than forty years. From the inception of the
announcement that the JPDS was going to build a playground next door to
her home, Dr. Welsing has stated hér concern about the noise that would
emanate from the playground. Dr. Welsing has made her concerns known to
the JPDS, to the BZA, and to the Zoning Administrator.

The Jewish Primary Day School assured Dr. Welsing and the BZA
that the mature trees then standing on the border between Dr. Welsing’s
home and the property next door would suffice as a natural sight and sound
barrier. (See Exhibit 18, Transcript of Hearing, December 18, 2007, pp.
174-178). The JPDS not only promised to leave the mature evergreen trees
in place, but to also plant additional trees and shrubs, to provide even more
of a buffer between the playground and Dr. Welsing’s property.

In 2008, the JPDS razed the house next door to Dr. Welsing, and
began construction of the playground. Almost immediately, the JPDS
knocked down the mature evergreens bordering Dr. Welsing’s property line.

Subsequently, the JPDS finished their playground.

11



B. The Noise Has Adversely Affected Dr. Welsing’s Health

From its inception, the noise from the JPDS playground has caused
problems for Dr. Welsing. Just as she had brought the issue of the destroyed
mature evergreens to the attention of the JPDS, Dr. Welsing brought the
matters of the playground noise to the attention of the JPDS. None of the
efforts made by Dr. Welsing to communicate her problems to the JPDS has
resulted in any relief for Dr.Welsing.

The noise created by the JPDS playground has made it impossible for
Dr. Welsing to have any peace and quiet in her own home during the middle
hours of each weekday. In 2011, Dr. Welsing commissioned a noise level
study. The study, conducted by an engineering firm called Henning and
Associates, concluded that the noise level coming into Dr. Welsing’s home
and property was twice the legal level of noise allowed in the District of
Columbia.

The noise level from the JPDS playground, and the stress associated
with dealing with the noise level, has adversely affected Dr. Welsing’s
health. Dr. Welsing’s physicians have noted an increase in her blood
pressure, atrial fibrillation, and a marked increase in her anxiety levels as
clear indicators that her health is suffering as a result of the noise pollution

invading her property. Dr. Welsing has also been diagnosed with Post
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Traumatic Stress Disorder. Exhibit 19 is a letter from Dr. Welsing’s
personal physician, Dr. Vernon C. Smith. Dr. Smith states that he has been
treating Dr. Welsing since October 2010 for PTSD, atrial fibrillation and
hypertension. Dr. Smith also states that the conditions for which he is
treating Dr. Welsing make her a prime candidate for a heart attack or stroke.

Exhibit 19 is an internet article, with bibliographical references, on the
adverse effects of noise on health.

These medical conditions of Dr. Welsing qualify as disabilities under
the Americans with Disabilities Act and the District of Columbia Human
Rights Act. Dr. Welsing faces irreparable harm if something is not done to
protect her from the noise to which she is subjected on a daily basis. Dr.
Welsing’s home is virtually unusable during the core hours of the day. In
addition, Dr. Welsing’s back yard has been bombarded by numerous soccer
balls, dodge balls, footballs, even a baseball bat. All of which has further
exacerbated the situation.

C. The Americans with Disabilities Acts Applies to Zoning

Title II of the Americans with Disabilities Act provides that no
qualified individual “with a disability shall, by reason of such disability, be
excluded from participation in or be denied the services, programs, or

activities of a public entity, or be subjected to discrimination by any such
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entity.” 42 U.S.C. § 12132. Public entities includes cities, counties and
towns. 42 U.S.C. § 12132(A). It is a matter of settled law that zoning is a
public program or service within the meaning of the Americans with
Disabilities Act, and the enforcement of zoning ordinances constitutes

activity of a public entity within the meaning of the ADA. A Helping Hand

v. Baltimore County, 515 F.3d 356 (4th Cir. 2008); New Directions

Treatment Service v. City of Reading, 490 F.3d 293 (3™ Cir. 2007);

Tsombanidis v. West Haven Fire Dept., 352 F.3d 565, 574 (2d 2003);

Larkin v. Michigan Dept. of Social Servs., 89 F.3d 285 (6™ Cir. 1996).

D. The ADA Applies to This Zoning Situation
Dr. Welsing’s medical conditions qualify her as disabled, within the
meaning of the Americans with Disabilities Act. Atrial fibrillation,
especially coupled with hypertension, is a serious and potentially life

threatening disease. See, Hodgens v. General Dynamics Corp., 144 F.3d

151, 157 (1* Cir. 1998). Accordingly, Dr. Welsing is entitled to a

reasonable accommodation by the Board of Zoning Adjustment and the

Jewish Primary Day School. See Dadian v. Village of Wilmette, 269 F.3d

831 (7™ Cir. 2001).
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The noise from the playground at the Jewish Primary Day School has
not only interfered with Dr. Welsing’s use and enjoyment of her property,
but it has had a seriously negative impact on her health.

E. Dr. Welsing’s Requested Accommodation IS a Wall

Dr. Welsing first met with representatives of the Jewish Primary Day
School regarding their proposed playground in 2007. At no time did Dr.
Welsing ever say that she was opposed to the playground. All she ever
stated was that she had a concern that the noise from the playground would
interfere with the use and enjoyment of her home. At those very first
meetings, and in every meeting thereafter, including the meetings of the
BZA, Dr. Welsing requested that a wall be built between her property and
the playground.

As discussed earlier, the BZA expressed concerns over Dr. Welsing’s
problems with the potential noise emanating from the playground.
Eventually, the JPDS sold the BZA on the idea of not building a wall, on the
theory that the mature, 40 feet tall trees bordering Dr. Welsing’s north
property line would be a sufficient aural and visual barrier to protect Dr.
Welsing from the playground noise. The JPDS also agreed to supplement

the trees already in existence, and to provide some sound buffering materials
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along the wood fence running between the properties. Again, these things
were agreed to in addition to maintaining the mature trees.

Thus, the BZA did not order the JPDS to build a wall between the
properties, but the BZA did make a final admonition to the parties: if the
trees did not suffice as a noise and visual barrier, the parties were to attempt
to work things out, and find some form of reasonable accommodation for
Dr. Welsing. (See Exh. 13). As has been repeated ad infinitum, the trees
never had a chance to work, because the trees were destroyed before
construction began on the playground. No wall was built, and no
soundproofing materials were added to the fence between the properties.
The parties have been told by the BZA to attempt to mediate the matter, but
at this point, given the state of Dr. Welsing’s health, anything but a wall will
be too little, too late.

CONCLUSION

The Jewish Primary Day School should not be granted any of the
zoning relief requested in Application Number 18400 until such time as it
builds a wall between its current playground and Dr. Welsing’s property.
The JPDS has at all times been aware that the playground was not built in a
manner to protect Dr. Welsing from the playground noise. Application

Number 18400 should be denied in its entirety.
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fohn W. Davis

1629 K Street, NW, Suite 300
Washington, DC 20006
202-408-1952

202-403-3495 (facsimile)

Attorney for Dr. Frances Cress Welsing

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Opposition to BZA Application
18400 was sent by first class mail, postage prepaid , to the following:

Christine Roddy, Esq.
Goulston & Storrs
1999 K Street, NW
Suite 500

Washington, DC 20006-1101 f\>

Dated: January 4, 2012

-

John W. Davis
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IN THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF THE ZONING ADMINISTRATOR

In the Matter of Jewish Primary Day
School,

Applicant.
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: BZA Application No.: 18400

TABLE OF EXHIBITS TO OPPOSITION OF DR. FRANCES CRESS
WELSING TO THE APPLICATION FOR ZONING VARIANCE

EXHIBIT NUMBER DESCRIPTION
1. Aerial view of 6000 block 16™ Street NW in 2007 showing mature trees
2. Aerial view of 6000 block 16" Street NW in 2007 (close up view)
3. View of Welsing residence and trees and site of proposed playground
4. View of Welsing residence and trees, another angle
5. Current view (2012) of Welsing residence and JPDS playground
6. Same view as Ex. 5, showing distance between new trees planted by JPDS
7. View of JPDS playground showing Welsing residence and new trees
8. View of JPDS playground foundation showing concrete under astroturf
9. Another view of JPDS playground foundation showing concrete slab
10. View of JPDS playgroud showing bleachers which were not on plan
il. Another view of JPDS playground showing bleachers
12. Transcript, BZA Hearing, Jan. 15, 2008 (pp. 11-15)
13. Transcript, BZA Hearing, Jan. 15, 2008 (pp. 61-62)
14, Henning Associates Noise Study Report, April 14, 2011
15. Office of Zoning Compliance Review Report, Sept. 26, 2011
16. Letter, Office of Zoning Administrator to JPDS, Sept. 14, 2012
17. Letter, Ofc. Zoning Adm. To Dr. Welsing, Oct. 12, 2012
18. Transcript, BZA Hearing, Dec. 18, 2007 (pp. 174-178)
19. Medical Statement from Dr. Vernon C. Smith, M.D., Sept. 24, 2012
20. Wikipedia Article on Health Effects from Noise, with Bibliography






Aerial View of:

A: JPDS

B: Welsing Residence

C: Mature Trees in Existence at the time of JDPS Application

D: Future Location of JPDS Playground before Construction







Exhibit 2

Aerial View of:

A: JPDS

B: Welsing Residence

C: Mature Trees in Existence at the time of JDPS Application
D: Future Location of JPDS Playground before Construction






Exhibit 3
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Ground View of:
A: JPDS

B: Welsing Residence
C: Mature Trees in Existence at the time of JDPS Application

D: Future Location of JPDS Playground During Construction






Exhibit 4

Ground View of:

A: JPDS
B: Welsing Residence
C: Mature Trees in Existence at the time of JDPS Application

D: Future Location of JPDS Playground During Construction






Exhibit 5

Current View of:

C: Young Trees Planted by JPDS

A: JPDS Playground
B: Welsing Residence






Exhibit 6

Current View of:

A: JPDS Playground

B: Welsing Residence

C: Young Trees Planted by JPDS






Exhibit 7

Current View of:

A: JDPS Playground

B: Welsing Residence

C: Young Trees Planted by JPDS






Exhibit 8

Current View of:
A: JPDS Playground’s Artificial Turf
B: Slab of Concrete






Exhibit 9
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Current View of:
A: JPDS Playground’s Artificial Turf
B: Slab of Concrete
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Exhibit 10

Current View of*
A: Bleachers
B: JPDS Playground
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f:

Bleachers

Current View o

A
B

JPDS Playground

-
-






e

|

GOVERNMENT
OF
THE DISTRICT OF COLUMBIA
+ o+ o+
BOARD OF ZONING ADJUSTMENT
+ 4+ 4+ + 4+
SPECIAL PUBLIC MEETING
+ 4+ 4+ 4+ o+
TUESDAY
JANUARY 15, 2008
4+ 4+ 4+ o+
The Special Public Meeting
convened in Room 220 South, 441 4th Street,
N.W., Washington, D.C. 20001, pursuant to
notice at 9:30 a.m., Ruthanne G. Miller,
Chairperson, presiding.
BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:
RUTHANNE G. MILLER, Chairperson
MARC D. LOUD, Vice Chairman
SHANE L. DETTMAN, Board Member (NCPRC)

ZONING COMMISSION MEMBER PRESENT:

MICHAEL G. TURNRULL, PFAIA, Commissioner

(OAC) {
OFFICE OF ZONING STAFF PRESENT:

CLIFFORD MCOY, Secretary
BEVERLEY BAILEY, Sr. Zoning Specialist
JOHN NYARKU, Zoning Specialist

NEAL R. GROSS gx/ //éf' /. oZ

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
{202) 234-4433 WASHINGTON, D C. 20005-3701 (202) 234-4433



D.C. OFFICE OF THE ATTORNEY GENERAL PRESENT:
LORI MONROE, ESQ. -
The transcript constitutes the minutes

from the Public Meeting held on January 15,
2008.

NEAL R. GROSS R
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE {SLAND AVE., N.W,
{202) 234-4433 WASHINGTON, D.C. 20005-3701 {202} 234-4433



AGENDA ITEM PAGE

CALL TQO ORDER:
Ruthanne Miller . . . . . . . . . . . . . 4

JEWISH PRIMARY DAY SCHOQL OF THE NATION'S
CAPITAL, INC.
APPLICATION NO. 17700 . . . . . . . . . . 5

Vote Lo approOve . . v v 2 v e e e e ... B4

FIFTH STREET, LLC

APPLICATION NO. 17757 . . . . . . . . . . &5
Rescheduled . . . . . . .« . . . . . . . . 84
ADJOQURN - Ruthanne Miller . . . . . . . . 85
3
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE, N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

11

conditions set forth in 206.2.

I don't recall any testimony that
there was concern per se with respect to the
increase in the number of students or faculty
in this case. The previous school did have
more students. I don't really think that was
an issue. Increase in faculty and staff did
trigger the parking variance which we will get
to later.

The big issue I recall really in
this case goes to the noise that might impact
Dr. Welsing who is an adjacent neighbor. We
spent a lot of time considering that because
the new play area that is being designated is
adjacent to her property. The applicant did
put forth some conditions to try to alleviate
noise impacts. We discussed those at the
hearing and then we also had post-hearing
submissions on that.

I think that particular aspect
really doesn't go to certainly granting a

special exception for the increase in the

4

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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students and faculty. They are fairly
unrelated.

The school has been operating
there for a while, I think since 2003, so
there is really no history showing that there
are adverse impacts from the number of
students there now or the increase.

I think we might leave this noise
isgsue to when we get to discuss conditions
perhaps because I think that is a concern and
that is something that we would want to
consider  conditions to address. Not
necessarily would we deny this application
because of the noise.

VICE CHAIRMAN LOUD: Let me say
very broadly that I agree with you, Madam
Chair, in terms of addressing the noise issue
specifically and the conditions. At the same
time, in order to even get to conditions we
first have to have some sort of sense that the
applicant has met the requirements of Section

206.2, I believe.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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I had tremendous concerns with the
noise issue. I didn't see any issues with
respect to the parking or the traffic
management, those kinds of issues, but just
looking at the record, locking at the location
of the play field, the number of students that
would be on the play field at any given time,
the hour spread that those young people would
be on the play field in the proximity to the
home of one of the witnesses that testified,
Dr. Welsing, was not a foregone conclusion for
me that relief should be granted.

I really had to struggle with the
isgue of whether or not the noise level was
such that relief could not be granted under
206.2. Notwithstanding, I think I have
resolved that issue in a way that would
support granting of the application.

By the way, I think it was a great
application. I think good work is being done.
I really do commend the applicant on the

outreach to the ANCs and the civic
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associations. The traffic study was great as
well.

I just want to say that by way of
saying it wasn't a shoe-in for me that the
application was entitled to relief. Let's
figure out what the conditions are. I really
struggle with that idea of a noise level being
directly adjacent to the residence and there
being some almost lack of preparation by the
applicant to deal with that issue at the
initial hearing.

I think all of us probably spent
so much time on traffic management and the
study and the results of the study and the
different levels of service and all of that.
We certainly have had other Caées where the
noise level, the noise abatement, warranted a
lot more testimony and studies and things like
that. Just with that caveat, I think I'm
ready tg move OIl.

CHAIRPERSON MILLER: GOkay. I was

really -- it's almost really a difference just

NEAL R. GROSS
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in approach because 206.2 says the private
school shall be located so it is not likely to
become objectionable to adjoining and nearby
property because of noise, traffic, number of
students, or otherwise objectionable
conditions.

First, I think this school is
already located here so I guess I'm looking at
206.2 thinking, well, 1it's already located
here. I don't think there is really an issue
that it can continue. Then I'm looking at
number of students don't seem to be an issue.

Noise is an issue and that goes to
use of that area. Therefore, I think our
conditions will address use of that area, how
to address the noise and potential problemé.
It really doesn't matter. It's just kind of
like how do we want to break this down for
analysis. I think we all agree that the
school can be here and have a number of
students and faculty but there have to be

certain conditions in order that it not be

NEAL R. GROSS
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GOVERNMENT
OF
THE DISTRICT OF COLUMBIA
+ o+ o+ + o+
BOARD OF ZONING ADJUSTMENT
+ 4+ o+ o+ o+
SPECIAL PUBLIC MEETING
+ 4+ o+ 4+ o+
TUESDAY
JANUARY 15, 2008
+ + + + +
The Special Public Meeting
convened in Room 220 South, 441 4th Street,

N.W., Washington, D.C. 20001, pursuant to
notice at 9:30 a.m., Ruthanne G. Miller,

Chairperson, presiding.

BOARD OF ZONING ADJUSTMENT MEMBERS PRESENT:
RUTHANNE G. MILLER, Chairperson
MARC D. LOUD, Vice Chairman
SHANE L. DETTMAN, Board Member (NCPC)

ZONING COMMISSION MEMBER PRESENT:

MICHARL G. TURNBULL, FAIA, Commissioner
(OAC)

OFFICE QF ZONING STAFF PRESENT:
CLIFFORD MOY, Secretary

BEVERLEY BAILEY, Sr. Zoning Specialist
JOHN NYARKU, Zoning Specialist

Ve
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COURT REPORTERS AND TRANSCRIBERS )( / (4 /tf
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and the community upon request."

I ~did that so it could be
enforceable in some way and measurable. I
don't have any other conditions right now but
I believe there is the issue about should
there be more buffer between the properties
than the evergreens such as a wall as opposed
by Dr. Welsing.

VICE CHAIRMAN LOUD: I'll speak to
it very, very briefly. I hope very briefly.
I don't want to propose this as a condition
but give sort of the history of the case and
how the parties have worked in good faith
leading up to this point having negotiations
as recently as January 11 and serving the full
support of the ANC.

There is something that I think
Mr . Dettman noted earlier when we talked. Not
on record but in our meeting about the
applicant proposing to work in good faith to
provide some sound-absorbing materials on the

existing wood fence that on the south lot of

NEAL R. GROSS
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the property.

I would just encourage continued
dialogue on that in good faith at the
applicant's expense both the installation and
the maintenance of that site in a way that
site in a way that allows the gaps to be
filled that may or may not have been filled by
ﬁhis hearing. I think that is an excellent
proposal and I would just hope the parties
move forward in continuing that dialogue.
Thank you, Madam Chair.

CHAIRPERSON MILLER: Thank you. I
would also like to pick up on that because the
applicant represented 1in 1ts post-hearing
submission Exhibit No. 40 in our record at
page 3 that it would be "happy to work with
Dr. Welsing in 1looking into options for
providing sound-absorbing materials on the
existing fence.

Provided a reasonable agreement
can be negotiated, JPDS will pay for the

expenses associated with purchasing and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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' Dr. Welsing resides at 6025 16* Street, NW, in Washington, District of Columbia.
Adjacent to her residence is the playground of the Kay & Robert Schattner Center located at
6045 16 Street. The noise levels generated by children on the playground distarb her peaceful
use and enjoyment of her screened back porch and backyard. Consequently, on March 8, 2011
an acoustical survey was conducted at Dr. Welsing’s residence. Noise levels generated by
activities on the playground were measured on her screened back porch and in her backyard.
Summarized herein are the survey resulis and evaluations of the noise levels measured in terms
of the District of Columbia noise code.

CRITERIA

Under the DC noise code described in Chapters 27, 28 and 29 of the District of Columbia
Municipal Regulations, in general, no person shall cause or permit noise levels that exceed
60 dBA during the daytime and 55 dBA. during the nighttime in a residential zone at the property
line of the source. Daytime is defined as the hours from 7:00 am. to 9:00 p.m., and nighttime is
defined as the hours from 9:00 p.an. to 7:00 am.

The A-weighted decibel (dBA) is a logarithmic unit of sound which simulates human
hearing by rolling off the low and very high frequencies of sound. To help relate the A-weighted
decibelsystemtosubjecﬁvepemepﬁons, a noise level decreased by 10 dBA is perceived to be
roughly one-half as loud. Conversely, a noise level increased by 10 dBA. is perceived to be
roughly twice as loud. A difference of 3 dBA is generally the minimum perceivable difference
between noise levels. For reference, the level of normal speech is approximately 60 dBA 3 ft
from the person speaking.

Under the DC noise code, in a residential zone the maximum permissible noise levels
associated with the unamplified voice are not quantitatively defined. However, the unamplified
voice is not penmitted to cause a noise disturbance. A noise disturbance is defined as any sound
which is lond and raucous or loud and unseemly and vmreasonably disturbs the peace and quiet of
a reasonable person of ordinary sensibilitics. In making a determination of a noise disturbance,
the Mayor shall consider factors that are reasonably related to the impact of the noise on the

health, safety, welfare, peace, and quiet of the community. <’ ‘

WELSING RESIDENCE { Herming Associates, Inc.
April 14, 2011 Rockville, Maryland



SURVEY RESULTS

Playground noise levels and background ambient noise levels were measured on
Dr. Welsing’s screened back porch and in her backyard on March 8, 2011 between 11:00 am.
and 1:00 p.m. During this period three different activity sessions occurred on the playground.
Each session appeared to comprise a different age group of children in the pre-kindergarten to
6™ grade range. Session sizes ranged from 10-20 children to 30-50 children. For about one-half
hour during the survey the playground was not in use.

The sound levels were measured approximately 5 ft above the ground which was
approximately 1 ft below the top of the wood fence at the property line between Dr. Welsing’s
property and the playground. The sound levels were measured with a Rion NA-27 Real-Time
Analyzer set to slow response. The calibration of the instrument was verified before and afier the
noise measurements. During the survey the wind velocity was low, and there was no
precipitation.

During 30-second measurement periods of high activity, maximum vocal noise levels
generated by the larger groups of children on the playground typically measured 60-65 dBA on
the back porch and 63-68 dBA in the backyard. In one instance a whistle blown by an adult
supervisor on the playground exceeded 70 dBA in the backyard. Without the children on the
playground the background ambient noise levels averaged around 53 dBA on the back porch and
around 55 dBA. in the backyard. The background ambient noise levels were primarily due to
traffic on 16® Street.

EVALUATIONS

Although the general decibel limits of the DC noise code do not strictly apply to the
unamplified voice, these limits can be used as a reference to assist in the determination of a noise
disturbance. Under the general decibel limits of the DC noise code, during the daytime in a
residential zone the maximum permissible noise level is 60 dBA at the property line. The
maximum vocal noise levels genmﬁedby children on the playground measured on Dr. Welsing’s
screened back porch and in her backyard noticeably exceeded this criterion. These maximum
noise levels measured are about twice as loud as the average background ambient noise levels @

WELSING RESIDENCE 2 Henning Associates, Inc.
April 14, 2011 mfmne, Maryland



measured on Dr. Welsing’s back porch and in her backyard. Also, it is noted that noise generated
by children on the playground is more annoying than broadband steady-state noise (such as
generated by a fan) at the same level.

Although the sound levels from properly used safety signaling devices are exempt from
the noise code, the whistle appeared to have been used to signal the children that the outdoor
session had ended and that they needed to go back inside. At over 70 dBA the maximum whistle
noise level measured in the backyard was at least twice as loud as the maximum permissible
level of 60 dBA of the general decibel limits of the DC noise code. Also, the inherent character
of this noise is substantially more annoying than broadband steady-state noise at the same level.

WELSING RESIDENCE 3 . ) :
April 14, 2011 Heming dssociates, nc.
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COMPLIANCE REVIEW REPORT
DR. FRANCES C. WELSING / JEWISH PRIMARY DAY SCHOOL,
' BOARD OF ZONING ADJUSTMENT
ORDER 17700-A
CONDITIONS 3 AND 6

SEPTEMBER 26, 2011
' Participants' in Compliance Review Process

Dr Frances C. Welsing, M.D. (pro se)

Jewish Primary Day School (through counsel)

Counsel for JPDS — Phil Feola, Esq. & Christine Roddy, Esq.’

Goulston & Storrs, PC
o Tracey W. Rose, Bsq., Compliance Rev1ew Specialist, Office of Zoning
» Richard S. Nero, Acting Director, Office of Zoning

Compléint of Non-Compliance Filed by Dr. Welsing

Dr. Frances C. Welsing filed a completed Form 300 “Complaint of Non-Compliance with
Condition(s) of a BZA/ZC Order” with the Office of Zoning (“OZ") on May 31, 2011 regarding
BZA case No. 17700-A. Dr. Welsing noted that she lives immediately adjacent to the Jewish
Primary Day School (*JPDS” or. “the school”) play area and requested the OZ investigate
whether the school is in compliance with two conditions in the Board’s Corrected Final Order
No. 17700-A. She asserted that her home “is being bombarded on a daily basis, over many
hours, by noise coming from the playground area of JPDS, which it totally destroying the peace
and quiet of my home and property, making it impossible to live-in my home and to maintain my
health; thus effectively constituting the theft of my home and property.”

The complaint and accompanying documents were provided to the JPDS along with a
questionnaire to facilitate the Compliance Review investigation. Counsel for the school
provided timely responses to the Office of Zoning. The comments of both participants will be
dlscusscd below.

The conditions to which Dr. Welsing refers are as follows:
Condition No, 3:

No more than 65 studenis shall be permittéd at one time on the play area
* adjacent to the residential property on the southern property line (; play area).

. 441 4" Street, N.W., Suite 200-S, Washington, D.C, 20001
Telephone: (202) 727-63t1 Pacsimile: (202) 727-6072 E-Mail: deoz@dc.gov " Web Site: www.dcozde.pov



COMPLIANCE REVIEW REPORT
BZA ORDER NO. 17700-A.
SEPTEMBER 26, 2011

Condition No. 6:
The play area shall be set back 15 feet from the south property line and

landscaped in accordance with the attached landscaping plan (Exhibit 40(B))
that includes an open lawn, a 4-foot grade change between the play area and
the adjacent property, and a buffer of evergreen trees between the play area
and the adjacent property. (emphasis in original)

CONDITION NO. 3

In her statement to OZ, Dr. Welsing commented that, *“The noise problem exists in the extreme

when there are only 30 students at ope time on the play area. The noise of 65 students would

even be twice as fond. It is usnally the smaller number of children in each play group presently
reating the noise.” (emphasis in original)

" JPDS. was not. asked to address comphance with Condmon 3; therefore, no comments were .

submitted related to this condition.

Compliance Review’s Conclusion

Because Dr. Welsing did not allege that the school was out of compliance with regard to this
condition, OZ concludes that there is nothing.to investigate and therefore makes no findings
related to Condition 3,

' CONDITION NO. 6

There are several components to Condition 6, each of which will be addressed on its own for
purposes of clarity. -

The 15-Foot Set-Back

Dr. Welsing maintained that “There is not [a} 15 foot set back from the south proiaeny line. The
play area comes up to 2 to 3 feet of the property line (my fence).” She noted that many play
objects have continued to come on to her property

The school maintains that the Board never intended for the play area “to’be a uniform fifteen feet
along the entire property line ...-[but to] have the project conform to the Landscape Plan shown
in [Exhibit] 40(B).” (Applicant’s Responsé to Compha.nce Review Questionnaire, August 15,

2011:)

Counsel for the school also pointed out that the school received its permits to operate, ostensibly
arguing that if the permits were issued, it can be assumed that the school has complied with the
landscape plan for the site. :

Compliance Review’s Investigation & Findings
’ Page 2



COMPLIANCE REVIEW REPORT
BZA ORDER NO. 17700-A
SEPTEMBER 26, 2011

The Office of Zoning staff met with Dr. Welsing and conducted a site visit on July 22, 2011. In
response to her claim that the property between the play area and her property line did not
amount to 15 feet, the staff measured the western edge of the play area and found it measured
approximately six feet. After receiving the school’s response to the claim, and after the staff
conducted a careful examination of the Existing Landscape Plan and the Proposed Landscape
Plan, the staff noticed that the Proposed Landscape Plan has a-drawing of the play area that is
wider to the east and narrower on the west side near 16" Street. The buffer area does taper off as
it ‘moves closer to 16™ Street. But the plan has no measurements to indicate the width of the
buffer area at any given point; consequently, staff is unable to determine whether the actual
measurements comport with what is on the plan.

While OZ acknowledges that the permits were received by the school, OZ cannot assume that the
Zoning Administrator’s office inspected the actual buffer area for compliance with Condition 6.

Compliance Review’s Conclusion

Because Condition 6 does not explicitly say that the entire buffer area is to be set back’ 15 feet
from the adjacent property, and since the Proposed Landscape Plan shows a tapering off of the
area, OZ concludes that there is a discrepancy between the wording of Condmon 6 and the
Proposed Landscape Plan.

THE TREES .
The Original Mature Trees between the Properties

Dr. Welsing stated that the mature, tall (evergreen) trees existing on the property that were -
helping to provide a buffer were removed. Thete is no buffer of evergreen trees (understood to
mean a noise buffer), between the play area and the adjacent property. She maintains that these
trees were healthy and were to remain as part of the noise barrier.

JPDS stated that, according to an arborist with whom the school consulted prior to construction,
they were told.that given “the age and ill health of the existing trees, none of the eight- trees
would survive implementation of the grading plan approved by the BZA.”

Compliance Review’s Conclusion

The Board’s conditions do not address whether the original trees were to remain, but that the
Proposed Landscape Plan would be implemented. - The five “existing trees” on the “Existing
Landscape Plan” are still on the Proposed Landscape Plan. OZ is not sure if these are the trees
that were removed, but this plan does contain existing trees. These “existing” trees are located

Page 3



COMPLIANCE REVIEW REPORT
BZA ORDER NO. 17700-A
SEPTEMBER 26, 2011

further west closer to 16" Street. Neither plan shows the symbol for existing trees (a solid black
dot) along the fence line.

The New Trees

Dr. Welsing pointed out that there are ohly eight (8) young evelgleén trees, widely spaced,
immediately along her fence (the property Ime) She stated that these trees were put in place of
the large trees along her fence line.

The school’s position is that they comply with the Proposed Landscape Plan referenced in the
Order. They maintain that the trees on the plan are in place and growing nicely.

Compliance Review’s Investigation and Conclusion

When examining the Proposed Landscape Plan, you see “4 SCREENING TREES, SUCH AS
GREEN GIANT ARBORVITAE, FOSTER HOLLY, NELLIE STEVENS HOLLY AND
CRYPOMERIA” all to be planted along the fence line. OZ is not sure what the plantings are 0
the north of this line of trees because there is nothing in the key to define the groupings of 3 and
4 circles together. Further, OZ is unable to discern what the plantmgs are immediately north of -
Dr, Welsing’s structure because the symbol which is used in this area ~ a circle with lines
throvgh it — is also not defined on the key. ‘Because the plan is unclear, and compliance cannot
readily be determined, OZ leaves it up to  the Zoning Administrator to determine whether the
property contains the vegetation that is depicted on tlus plan.

THE BLEACHERS

Dr. Welsing’s view is that the bleachers were not included in the broposal and should not have
been placed on the property.

JPDS was not asked to address the bleachers in their response.

Compliance Review’s Conclusion

The conditions do not mention the bleachers. The Proposed Landscape Plan, however contains
the following notation: “3 Risers”. Encarta Dictionary defines “riser” as “2, height of step — the
vertical part of a step or stair.” Therefore, the risers were made part of the Proposed Landscape
Plan approved by the Board. -

THE OPEN LAWN

In Condition 6, the Board mentions that the play area is to consist of an “open lawn.” Hdwever,

Page 4



COMPLIANCE REVIEW REPORT
BZA ORDER NO. 17700-A
SEPTEMBER 26, 2011

Dr. Welsing pointed out that the play area consists of cement covered with artificial twf which
makes this area noisy when the children play there. Her view is that the open lawn is to be
natural grass. : : .

The school poinfed out that “The term ‘open lawn’ means ‘an unobstructed green space’ and that
“the word ‘lawn’ is commonly used to include both natural and artificial grass.” In this case,”
“the open lawn area is covered with artificial grass.” It is the school’s position is that “open
lawn” can include artificial turf and that they are not out of compliance because of the material
used in this area, '

Compliance Review’s Conclusion

Since the condition was not explicit about the materials to be used, OZ does not find the
Applicant to be out of compliance with this language.

USE OF THE BUFFER AREA

In conversations with OZ staff, Dr. Welsing stated that the children are playing on the buffer area
up to her fence. Her understanding was that the Board intended for this area to be free from

play.

Regarding this topic, the school stated, “There is no requirement in the BZA Order to ‘keep
students out of the buffer zone.” The buffer zone was intended by the BZA to be a physical
landscape screen. Nonetheless, as you can see from the attached photograph (Exhibit B-3), the
slope and planting of this area effectively keeps children out of it. Furthermore teachers are
always present during play times and are instructed to keep children out of that area.”

Compliance Review’s Conclusion

In this case, the whole matter at issue is noise. The school’s statement that the “buffer zone was
intended by the BZA to be a physical landscape screen;” begs the question, “screen from what?”
The point of the landscape screen, as well as the distance between the play area and the Welsing
property, was to minimize the impacts of noise an the adjacent neighbor. Since the buffer is for
landscaping to minimize the noise-from the play area, it is inconsistent to then suggest that the
school is not obligated to keep the students on the play area, off of the buffer. For the Board to
allow play, and its concomitant noise, on the buffer area up to the fence, is a non sequitur and
the Ordér would have used a different word, other than “buffer,” to direct the school’s actions. A
“buffer” is “something that serves to separate two items...” Webster’s Third New Int’l
Dictionary, 1971, p. 290, And according to Encarta Dictionary online, the term “buffer” means
“1, protector against impact - somebody or something that reduces shock or impact or protects
against other harm, usually by interception.” In this case, OZ appreciates that the teachers are
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COMPLIANCE REVIEW REPORT
BZA ORDER NO. 17700-A
SEPTEMBER 26, 2011

present during play, and are asked to keep the children out of the area. But the question
becomes, is this actually happening? Are the children listening and abiding by this rcqucst?

OZ has revxcwcd the photograph referenced by the school, and notes that the angle from which
_ the photograph was taken makes it appear as though the trees are all touching and serving as a

buffer to keep the youth off of the area. But in fact the trees are not all touching at this point in
their growth; they are planted apart from each other to allow for that growth in the future. If the
photograph were taken from the north, looking south toward the trees, there would be a more
accirate depiction of the space that is open and available for the youth to.be.

If the students are not staying off of the area in question, then the requirement for a “buffer” area

is being compromised and the Board’s condition to provide a buffer is not being complied with.
In light of the foregoing analysis, Compliance Review concludes that whenever play and noise
actually occur in the buffer area, the school is out of compliance ‘with the Board’s directive to

_ provide a buffer and the school is asked fo devise additional measures/solutions to ensure that the .

boundaries of the buffer area are respected.

OVERALL CONCLUSIONS OF COMPLIANCE REVIEW

The Compliance Review staff has determined that the Applicant is not out of compliance on the
issues of the open lawn, the risers or the number of children allowed to play in the play area.
However, the school is out of compliance whenever the students are playing and creating noise
on the buffer area, With regard to whether the buffer area is in compliance with the Proposed

Landscape Plan, the staff is inconclusive. Therefore, the OZ Compliance Review. staff will refer -

these matters back to Dr. Welsing with the option of contacting the Office of the- Zoning
Administrator, Enforcement Branch, about inspecting the property and making a determination
on: - .
1. Whether the width of the buffer area complies with Condition 6 in the Board’s Order?
2. Whether the trees and other plantings on the property are consistent with the Proposed
Landscape Plan — Exhibit 40B?

Copies to

¢ Dr. Frances C. Welsmg, M.D.

o Phil Feola, Esq. & Christine Roddy, Esq.,
Goulston & Storrs, P.C.
Maithew LeGrant, Zoning Adnumstxator
Justin Bellow, DCRA, Enforcement Branch
Advisory Neighborhood Commission 44
Advisory Neighborhood Commission/SMD 4A07
Councilmember Mary Cheh, Ward 3

e & & & 0
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF THE ZONING ADMINISTRATOR

September 14, 2012
VIA FIRST CLASS MAIL AND EMAIL

Marshall R. Green

Director of Finance and Administration

Jewish Primary Day School of the Nation's Capital
6045 16th Street NW

Washington, DC 20011

Phil T. Feola ~
Goulston & Storrs
1999 K Street, NW
Suite 500

Washington, DC 20006

Re:  Jewish Primary Day School, BZA Order No. 17700-A

Dear Mr. Green and Mr. Feola,

This letter is to inform you that the Office of the Zoning Administrator has concluded its

investigation of a complaint that was forwarded to our office from the Office of Zoning

~ against the Jewish Primary Day School. The complaint involved non-compliance: with
Condition 6 of BZA Order No. 17700-A.

Condition No. 6:

The play area shall be set back 15 feet from the south property line and
landscaped in accordance with the attached landscaping plan (Exhibit 40(B))
that includes an open lawn, a 4-foot grade change between the play area and
the adjacent property, and a buffer of evergreen trees between the play area
and the adjacent property.

The Office of Zoning specifically asked that a determination be made regarding:
1. Whether the width of the buffer area complies with Condition 6 in the

Board’s Order?
2. Whether the trees and other plantings on the property are consistent with

the Proposed Landscape Plan — Exhibit 40B? /
g’( 1) g/ 7L /é

1100 4™ Street, SW 3™ Floor Washington, D.C. 20024
Phone: (202) 442-4576 Fax: (202) 442-4871



The Zoning Administrator met with the Jewish Primary Day School to discuss
compliance with the conditions of the BZA Order, and following the meeting the school
was asked to submit a written statement demonstrating compliance with the BZA Order.
In addition, the Jewish Primary Day School was also asked to demonstrate that the buffer
area is an average of 15 feet wide between the play area and the adjacent property and
provide supporting documentation by way of drawings and calculations to assist in
demonstrating the average 15 feet separation.

~ After reviewing BZA Order No. 17700-A, the Jewish Primary Day School’s written

statement and supporting documentation, and additional information, the Zoning
Administrator has concluded that the Jewish Primary Day School is compliant with
condition 6 of BZA Order No. 17700-A, and that the trees and other plantings on the
property are consistent with the Proposed Landscape Plan — Exhibit 40B. As such, the
Office of the Zoning Administrator will take no action against the Jewish Primary Day
School and close the investigation. If you have any additional questions or concerns,
please feel free to contact our office.

e/

g(())han Reid L -'
ning Enforcement Officer

cc: Matthew Le Grant (by email)
Jay Surabian (by email)
Sara Bardin, DCOZ Director (by email)







GOVERNMENT OF THE DISTRICT OF COLUMBIA

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF THE ZONING ADMINISTRATOR
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October 12, 2012

VIA FIRST CLASS MAIL AND EMAIL

Frances C. Welsing, MD

6025 16th Street NW

Washington, DC 20011

John W. Davis

1111 14™ Street, NW

Suite 820

Washington, DC 20005

Re: Jewish Primary Day School, BZA Order No. 17700-A

Dear Dr. Welsing and Mr. Davis,

This letter is to inform you that the Office of the Zoning Administrator has concluded its
investigation of Dr. Frances C. Welsing’s complaint that was forwarded to our office
from the Office of Zoning on September 26, 2011 against the Jewish Primary Day
School. The result of the investigation revealed that the Jewish Primary Day School is in
compliance with BZA Order No. 17700-A. Please see the attached letter that was sent to
the Jewish Primary Day School that outlines the determination made by the Office of the
Zoning Administrator as was requested by the Office of Zoning. If you have any
additional questions or concerns, please feel free to contact our office.

% U0

_ ohan Reid
Zomng Enforcement Officer

Enclosure

cc: Matthew Le Grant (by email)
Jay Surabian (by email)
Sara Bardin, DCOZ Director (by email)

1100 4™ Street, SW 3™ Floor Washington, D.C. 20024

Phone: (202) 442-4576 Fax: (202) 442-4871 é:” /; Ny
| ~ X1ty 17L %ﬁ / 7
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MR. FEOLA: Madam Chair, I'd like
to enter into the record, just to tie back
around to the population of this building when
it was owned by the Hebrew Academy, and it's
a letter that we came across that was actually
directed to the Owl School. It's dated
October 31°%, 2000, which was well before the
Jewish Primary Day School got involved in
this.

It's a letter from the Hebrew
Academy to, and you'll see it, to the Owl
School, indicating what the capacity of the
school was in the mid-70's, which is about the
time Dr. Welsing bought her house.

You know, I understand there's an
intervening property that is now part of this
application. But I just thought to close the
record off, and just not me saying there were
400 kids there, that this should be in the
record, if that's acceptable.

CHAIR MILLER: I'm sorry. This is

the end. Were you saying there were 450

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE ., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www nealrgross.com
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students there then?

MR. FEOLA: According to what the
Hebrew Academy wrote to the Owl School. I
have no personal knowledge of that. If I can
then just wrap up very guickly, I think the
whole issue is revolving around, it seems to
be the noise on the open space that the gchool
can create as a matter of right.

I mean I don't think anybody
denies that we could tear down the building
and pretty it up and just keep it green. I
think the question is can we use it for school
purposes and how can we use it for school
purposes.

I think we've heard very loud and
clear from the Board and from Dr. Welsing, and
we're concerned as well, we need to come up
with a plan that convinces the Board that we
can use the area for a play area, and not
impact unnecessarily on her peace and quiet.

I think there 1is a way, with

additional fencing, soundproofing, additional

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www_nealrgross.com
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- screenery with shrubberies and evergreens that

that can be .done.: You know, we can take a
shot at trying to do something like that, in
a relatively short period of time.

I think it doesn't seem that the
enrollment increase issue is much of an issue

at all. You know, the ANC voted to support

P e e
the entire application. The Brightwood
.._____‘_MM .
AN e e -

Citizens Association 1is supportive of the

—
™~

application.
O e A o st i et

So 1f there's a way to separate
the two, to approve the enrollment increase
for the existing property, and let us come
back with a plan for the lot to be, the vacant
lot to be, or give us a short time frame that
we can come back to vou for a plan with that
lot, we would be appreciative.

I think one of the reasons that
the enrollment issue, is that we are entering,
as most schools do, application season, and

then the school has to make decisions on

admission.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE. N.W.
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That has to be done well in
advance of September of 2008. So we're trying
to get a feel for can we increase and by how
much, and that's going to drive our admissions
process in February. So we don't have a lot
of time to try to figure out, or we will be
where we are.

Clearly, we made this application
so we wouldn't be where we are in the next
school year.

So with that, I think, you know,
we have everything in front of you that I
think would allow this project to be
approved. From the legal practical
difficulty, exceptional condition situation
that's in the record, and we know we have a
little homework to do on the open space and
the play area.

So with that, I think we'll thank
you for your extraordinary time today on this
project, and ask that you give wus some

direction.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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CHAIR MILLER: OQkay. Well,
without having conferred with my Board vyet,
first of all, I would say we also recognize as
a Board that we live in a city and this is in
the city. So the standard is not absolute
silence.

How long would it take for vyou to
address that concern, because that is the
concern, and that is something that you would
need to submit to us for our consideration in
this application.

So somewhat the ball is in vyour
court. I think it's preferable usually for
the Board to deal with the whole picture at
once. I understand your, you know, situation
with applications, etcetera. But cértainly,
you know, if it's a few weeks or something.

We're flexible. I don't think

there are a lot of issues to resolve in the

178

cage. I only heard opposition and we only had

concern with respect to the use of that side

that's adjacent to a neighbor.

NEAL R. GROSS
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VERNON C. SMITH, M.D.

P. O. Box 42541
Washington, D.C. 20015
(202) 726-8491

MEDICAL STATEMENT

Re: Frances C. Welsing
DOB: 03/18/1935

The above named person has been a patient in this medical practice since October 8, 2010.
Her initial complaint was related to general fatigue, insomnia, stress, and ¢levated blood
pressure.

The source of her medical problem appeared to arise from excessive noise generated
by a school playground that had opened in early September of 2010. that is located
immediately adjacent to her home.. The playground is utilized five (5)-days a week,
multiple hours a day causing a high level of noise emanating from children yelling and
screaming on the playground. The noise enters her house unmuffled due to the location of
the playground to her property; the excessive noise affects her daily living functions and
the use of her home. My patient is forced to leave her home to escape the noise and
discomfort, thus causing her to suffer enormous stress.

Her initial complaint and clinical findings were consistent with a diagnosis of Acute
Stress Disorder., however due to length of the constant exposure to offending source, the
problem has now developed in to Post and Continuous Stress Disorder. My patient also
suffer from Essential Hypertension, A Cardiology consultation/examination has
determined my patient has Atrial Fibrillation , which places her at increased risk for heart
attack and stroke, with places her in double jeopardy with the constant — continuous
exposure to the offending source of her stress. My patient is receiving treatment for her
symptoms, but unless the source of her problem is addressed the symptomatic treatment
offers little. The noise assault must be removed in the interest of her health. My patient
enjoyed a peaceful and tranquil stress free living environment for approximately forty (40)
years, in her home. The present hostile (noise) environment has been forced upon her and
unless the noise environment is abated, it will remain a source for my patient’s ill health,
mentally and physically.

Vernon C. Smith, M.D.

ng Z}L/?
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Health effects from nmse |

From Wﬂqpedm, the free encyclopedxa :

Noise health effects are the health consequencas of .
elevated sound levels. Elevated workplace or other
noise can cause hearing impairment, hypertension,
ischemic heart dxsease, annoyance and sleep
disturbance. Changes in the immune systemand
birth defects have been attributed to noise exposure,
but evidence is hrmtcd [ Although some /
presbycusm may occur naturally with age, 21 in

many developed nations the cumulative impact of
noise is sufficient to impair the hearing of a large
fraction of the population over the coutse of a
lifetime.[314] Noise exposure has also been known

1o induce tinnitus, hypertension, vasoconstriction | Roadway noise is a major source of exposure
and other cardiovascular impacts. B3] Beyond these " _ e
effects, elevated noise levels can create stress, - T -
increase workplacc accident rates, and stimulate aggresmon and other anti-social behavmrs {61 The most
significant causes are vehicle and aircraft noise, prolonged exposufe to loud music, and industrial noise.

Road waffic causes almost 20% of the noise annoyances in Nnrwav [71

The social costs of traffic noise in EU22 are over €40 billion per year and passerng,r cars and lorries

(trucks) are responsxble for bulk of costs.[®] Traffic noise alone is hanmng the health of almost every
third person in the WHO European Region. One in five Europeans is regularly exposed to sound levels

at night that could significantly damage health 1%}

Noise is also a threat to manne[w} and terresmal ecosystems

‘; B
Contents
b Hearing loss

w 1.1 Age-related (Presbycusm)

= 2 Cardiovascular effects
w 3 Stress o
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5 Regulations

6 See also
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8 External links

Hearing loss LT T e ) / Q
Main article. Noise-induced hearing loss Cg X /Zf 2o
The mechanism of hearing loss arises ffom trauma to stereocilia of the cochlea, the principal fluid filled

http://cn.wﬂdpedia.org/wiki/Healtt—l_"effects__fromwnoise e 4/13/2011
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structure of the inner ear [c#aon ”eed"d] The pinna combmed with the middle ear amplifies sound
pressure levels by a factor of twenty, so that extremely high sound pressure levels arrive in the cochlea,
even from moderate atmosphenc sound stimuli. Underlymg patholooy to the cochlea are reactive
oXygen species, which play a significant roie in noise-induced necrosis and apoptosis of the stereocilia.
[} Exposure to high levels of noisé have differing effects within a given pOpulat: on, andthe
involvement of reactive oxygen species suggests possﬂ)]e avenues to treat or prewnt damage to heanng
and related ce]lular structmes [1 ” '

The elevated sound Ievels cause trauma to'the cochlear structure m the mner ea: whlch gwes rise to

irreversible hearing loss. (21 o very loud sound in a partlcular ﬁrequem:y range can damage the cochleé S
hair cells that respond to that range thereby reducing the ear's ability to hear those frequenC1es in the’

future. 113 However, loud noise in any ﬁequency range has deleterious effects across the entire range of
human hearing.{!*] The outer ear (v151ble portion of the human ear) combmed w;th the mlddle ear -
amphﬁes sound levels by a factor of 2 wh sound reaches the inner ear.l}5]

Age-related (Presbycusns)

Heanng loss is somewhat inevitable w1th age Though older males exposed to 51gn1ﬁcant occupanonal
noise demonstrate significantly reduced hearing sensitivity than their non-exposed peers, differences in
heanng sensmvny decrease VVlth tlme and the two groups are mdxshnguxshdble by age 79. 21y WOmen
exposed to occupational noise do not dlﬂét from their peers in hearmg sensitivity, though they do hear
better than their non-exposed male counterparts. Due to loud music and a generally noisy environment, |
young people in the United States have a rate of lmpalred hearing 2.5 times greater than their parents
and grandparents w1th an esnmated 50 rmlhon md1v1duals thh lmdeIed hednng estlmated in 2050 {31

In Rosen's work on health effects and hearing loss one of lns findmgs derived from tracking Maaban
tribesmen, who were insignificantly exposed to transportation or industrial noisé, This population was
systematically compared by cohort group to a typical U.S. population. The findings proved that aging is
an almost insignificant cause of hearing loss; which: instéad is associated with:chronic exposuré to -~ ~

moderately high levels of environmental noise.[12]
Cardiovascular effects

Noise has been associated with important cardiovascular health pfdb‘iémé.ﬂﬂ In 1999, the World Health
Organization concluded that the available evidence showed suggested a weak association between long-
term noise exposure-above 67-70 dB(A) and hypertension.[!7] More recent studies have suggested that
noise levels of 50 dB(A) at night may also increase the risk of myocardial infarction by chxomcally

elevating cortisol production. “8][19][20]

Fairly typical roadway noise levels are sufficient to constrict artenal blood flow and lead to ‘elevated

blood pressure; in this case, it appears that a certain fraction of the population is more “susceptible to
vasoconstriction. This may result because annoyance from the sound causes elevated adrenaline levels

trigger a narrowing of the blood vessels (vasoconstriction), or independently through medical stress. R 2
reactions. Other effects of high noise levels are increased frequency of headaches, fatigue, stomach 4——-

ulcers and vertigo.[21]

The U.S. Envirenmental Pretection Avency authored a pamphlet in 1978 that. sug ested a correlation

s 4L Nasaaan
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between low-birthweight babies (using the World Health Organization definition of less than 2,500 g
(~5.5 1b) and high sound levels, and also correlations in- abnormally hlgh rates. of blrth defects where
abnotmalities included harelip, cleft pa]ate and defects in the spme Accordmg to Lester W. Sontab g of
The Fels Research Institute (as presented in the same 'EPA study): “There is ample evidence that
environment has.a role in shaping the physique, behavior and function of animals, including man, from:
conception and not merely from birth. The fetus is capable of perceiving sounds and tespondmg to them -
by motor activity and cardiac rate change " Noise exposure is deemed to be partlcudarly pernicious when
it occurs between 15 and 60 days after conceptlon, when major mtemal organs and the central gervous
system are formed. Later developmental effects occur as vasoconstriction in the mother reduces blood

_ flow and hence oxygen and nutrition to the fetus. Low birth wexghts and noise were also associited with

iower levels of certain hormones in the mother, these Hormones t being thought to affect fetal growth and
tobe a good indicator of protein production. The difference between the hormone levels of pregnant
mothers in noisy versus quiet areas increased as birth approached. In a more recent publication,
Passchier-Vermeer and Passchier (2000)“] Whﬂe reviewing recent studlcs on bxrthwelght and noise
exposure note that while some older studies suggest that when women are exposed to >65 dB aircraft .
noise a small decrease in birthweight occuzs, in a more recent study of 200 Taiwanese women including
noise dosnnetry mcasurements of individual noise exposure the authors found no s1gmﬁcant association
between noise cxposure and birth weight after - adjusting for relevam: confounders e.g. soclal class
maternal weight gein during pregnancy, etc. ~

Stress

Reqearch comm1ss1oned by Rockwool a UK msulatwn manufact\uer, reVeals m the UK ‘one thnd (33%)

«——> of victims of domestic disturbances claim loud parties have left them unable to sleep or made them

—

stressed in the last two years. Almast one in ten (9%) 22} of those affected by domestic disturbances
claims it has left them continually disturbed and stressed. Over 1.8 million people claim noisy

—— neighbours have made their life a misery and they cannot enjoy their own homes. The impact of noise

on health is potentially a significant problem across the UK glven over 17.5 mallion Britons (38%) bave
been disturbed by the inhabitants of neighbouring: propemes in the last two years For almost one in ten
(7%) Bntons thisis a rcgular occurrence. , o R :

The extent of the problem of noise pollutlon for pubhc health is remforced by ﬁgutes collated by
Rockwool from local authority responses to a Freedom of Information Act (FOI) request. This research -
reveals in the period April 2008 - 2009 UK councils received 31 5,838 complaints about noise pollution
from private reSIdences This resulted in environmental Health ofﬁcers across the UK serving 8,069
noise abatement notices, or citations under the terms of the Antl-Soclal Behaviour (Sco‘dand) Act. In the
last 12 months, 524 confiscations of equ1pment have been authonsed involving the removal of powerful '
speakers, stereos and televisions. Westminster City Council (23] has received more complaints pet héad
of population than any other district in the UK with 9,814 grievances about noise, which equates to
42.32 complaints per thousand res1dents Elght of the top 10 councﬂs ranked by complamts per 1, 000
residents are locatcd m London ’ L . Co _

Annoyance

Because some stressful effects depend on qualm es of the sound. ‘ofher than its absohite docibel value, the
annoyance associated with sound may need to be considered in regard to health effects. For example,
noise from auports is typlcally pCl’CClVCd as more bothersome than noise from traffic of equal volume.

24 Annoyance effects of noise are mmlmally affected by demographws but fear of the noise source

hﬂp://en,\mklpedla.org/wﬂn/Healﬂl_cffeCts_ﬁvm_n015e o 13011
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and sensitivity to noise both StronOIy affelct the 'annoyance’ of a noise. (251 Even sound levels as low as
40 dB(A) (aboutasloudas a refrigerator or hbrary{ZG]) can generate noise compla.ults[27 ] and the lower
threshold for noise producmg sleep drstur;oance is 45 dB(A) or lower [28] '

Other factors that affect the ‘annoyance level of sound mclude behefs about noise preventxon and the
importance of the noise source, and annovance at the cause’ (1 €. noh-noise related factors) 6f the noise.
{291 For instance, in an ofﬁce settmg, audible telephone conversanons and drscussrons between co-
workers were considered to be 1mtat1ng, dependmg upon the contents of the conversations. Many of the
interpretations of the level of anrioyance and the relatronslnp between noise levels and resulting health
symptoms could be influenced by the quaﬂl’ty of interpersonal relatlonsmps at the vvorkplace, as well as

the stress level generated by the work 1tse‘flf [30}(31] Evrdence regardmg the 1mpact of long~te1m noise_
versus recent changes m ongomg norse is ;eqmvocal on, 1ts impact on annoyance (291

Estimates of sound armoyance typlcally relely on welghtmg ﬁlters Wlnch consuier some sound
frequencies to be more 1mportant than others based on their presumed audlblhty to the human ear. The
older dB(A) weighting filter described above isused widely in'the U.S., but underesumates the impact
of frequencies around 6000 Hz and at very low ﬁequencres The newer ITU R 468 noise weighting filter
is used more widely in Europe. The pr0paganon of sound varies between environments; for example,
low frequencies typically carry over lonzer distances. Therefore d1fferent ﬁlters suxch as dB(B) and dB
(C), may be recommended for specific srtuatrons

When young children are exposed to speech interference levels of noise on a regular basis (the actual
volume of which varies depending on distance and loudness of the speaker), they may develop speech or
reading difficulties, because auditory- proeessmg-flmcuons are compromised. Children continue to
develop their speech percepﬁon abilities until they reach their teenage years. Evidence has shown that
when children learn in noisier classrooms they have a more difficult time understanding speech than
those who learn in quieter settings. B2l ! a study conducted by Comell University. in 1993, children -
exposed 10 noise in learning environments. expenenced trouble ‘with word discrimination as well as
various cognitive developmental delays. [3 31 In particular the wntmg learning unpau‘ment known as .

dysoraphra is commonly associated with envrronmental stressors in the classroom, [efation needed] The
eiiect of high noise levels on small elnldren hias been known 1o cause physical health damages as well.

Children from noisy residences often  possess a heart rate that is srgmﬁcantly higher (by 7. beats/mm on
average) thanin cluldren from qlneter resr{dences [34) '

Furthermore, studies have shown that nexghborhood norse (consrstmg of noise from nerghbonng
apartments, as well as noise within’ one s own apartment or home) can cause srgmﬁcant 1rr1tat10n and
noise stress within people, due o the great geal of titne peopie sycud within their residences. This can
result in an increased risk of depressron and psychologrcal disorders, [35](36] migraines, and even

emotional stress. [’6] »

In the workplace noise pollutron is generally a problem once the noise level is grea1 er than 55 dB(A)
Selected studies show that approximately 35 to 40% of workers in office seitings find noise levels from
55 to 60 dB(A) to be extremely irritating.! [301 In fact, the noise standard in Germany for mentally
stressful tasks is set at 55 dB(A). B7] However if the noise is source is continuous, the threshéld level

for tolerable noise levels amongst office workers actually becomes lower than 55 dB(A}. 3 [30]
l

One important effect of noise is to make al person s sPeech less easy 10 hear The human bram ,
automatically compensates the produetlom of speech for background n01se m a process called the
L
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Lombard effect in which it becomes Jouder Wlth more dlst_mct syllables But thls cannot ﬁllly remove the
problems of communication miemglbmxy made m noxse ' o

Regulathns |

Main article: Noise regulation” -

Environmental noise regulations usually specify a max:mum outdoor nome Ievel of 60 to 65 dB(A),
while occupational safety organizations recommend that the maximum exposure to noise is 40 hours per
week at 85 to 90 dB(A). For every additional 3 dB(A) theé maximum exposure time is reduced bya
factor 2, e.g. 20 hours per week at 88 dB(A). Sometimes, a factor of two per additional 5 dB(A) is used.
However, these occupational regulations are acknowledged by the health hterature as madequatc to
protect against hearing loss and other health effects. o

With regard to mdoor no1sc pollunon in re51dences, the U S EPA has not set any rcstrxcuons on lumts to

Control Ordmance Whlch was pubhshed i 1975. For instance, the recommended' noise level for indoor

residences is less than.or equal to 45 dB. (381391 Noise po]lunon control in residences js ot funded by
the federal government in part because of the disagreements in estabhshmg causal links between sounds
and health risks, since the effect of noise is often psychological and also because it leaves no singular
tangible trace of damage on the human body. For instance, hearing loss could be attributed to-a variety
of factors including age, rather than solely due to excessive exposure to noise. [40]i41} However, a state
or local government is able to regu]ate indoor remden'aal noise, such'as when excessive noise from

within a home causes d1sturbances to nearby remdences [40j42]

See also

= Aircrafi noise
Noise mitigation
= Noise poHutlon
= Tinnitus
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