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Deat Board Members: 
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At its hearing on July 10,2012, in BZA Case No. 18375, the Board of Zoning Adjustment 
("BZA" or "Board") requested a briefing on the interplay of the ARTS Overlay, the Zoning 
Regulations and the DUKE Plan and, specifically, the extent to which the Board may COI1$ider the 
DUKE Plan in evaluating variances and special exception requests. The Board asked for responses 
no later than July 20, 2012, from the Office of Attorney General, the Office of Planning, the 
Applicant, and Ms. Dana Jackson, a person in opposition speaking on behalf of the Ninth Street 
property owners in Square 393. On behalf of Florida Avenue Residential, LLC (''Applicant"}, we 
provide the following analysis. 

Summary 

The Board's authority in evaluating the merits of variance and special excqJtion 
applications is limited to the standards set forth in the zoning enabling act and the zoning 
regulations. See D.C. Code§ 6-641.07(g). The Board is not charged with interpreting the 
Comprehensive Pian or the DUKE Plan. Rather, "[t]he Board's limited function is to assUre that 
the regulations adopted by the Zoning Commission are followed" French v. District of Columbia 
Bd ofloning Adjustment, 658 A.2d 1023, 1034 (D.C. 1995)(''the only question before ... [the 
court] is whether the Board correctly followed the regulations- not the Comprehensive Plan- in 
granting ... [the] application."). 

While the ARTS Overlay does allow the Board some latitude in considering the 
Comprehensive Plan, that authority is limited to evaluation of special exceptions from the ARTS 
Overlay requirements and only if an applicant claims that the relief is necessary in order "to 

a . 
n 
0 
..,::t::· 
~ITI 
("")("";1 
f'Tlj"rj 

0< 
-r'lfTI 
NO 
0 
::z: 
:z: 
c;') 

BOARD OF ZONING ADWSTM£11 

Atlanta I Boston 1 Chicago I Fort Lauderdale 1 Jacksonville 1 Lakeland 1 Los Angeles 1 Miami 1 New Vorl< Dlstrl~orc bla 
Northern Virginia 1 Orlando 1 Portland 1 San Francisco I Tallahassee 1 Tampa 1 Washington, D.C. I West Palm Beach CASE NO. 

IEXIIIBITNO. 

Board of Zoning Adjustment
District of Columbia

Case No. 18375
43

Board of Zoning Adjustment
District of Columbia
CASE NO.18375
EXHIBIT NO.43



Board of Zoning Adjustment for the District of Columbia 
July 20,2012 
Page2 

provide alternative public beJiefits in li~ of the excepted uses or features that are of comparable 
value to the public in achieving the purposes ofthis chapter and ofthe Comprehensive Plan .... " II 
DCMR § 1906.1 (b). Here, the Applicant seeks a speci~ exception fro~ the streetwall 
requirements in order to expand the clear sidewalk width along Florida A venue and allow a more 
interactive retail experience. The Applicant has argued that it is difficult, if not impossible, to 
comply with the streetwall requirements and the countervailing DDOT. standards for a ten-foot 
clear sidew'!lk width. See Applicant's Preheating Statem¢nt, BZA Exhibit N:o. 25, at 8. The 
Applicant has not ~lain:}e4 that the relief is needed to provide ~temative public benefits. 
Nevertheless, had it done so, only those provisions of the Comprehensive Plan relatingto safe 
pedestrian passage and enlivened streetscape experience would be implicated in this application. 

Analysis 

The Duke Plan 

On June 21, 2005, the District of COlumbia Council adopted the Shaw/U Street Cultural 
~stination District Plan, commonly referred to as the DUKE Plan, in honor ofD\lke Ellington, 
one of the prominent residents of the neighborhoo9. lt Was ~oved by resolution as ~ "small area 
plan" pursuant to the Council's authority under the Comprehensive Plan Act of 1984 Land Use 
Element Amendment Act of 1984'{''Land Act"). See Council Resolution RI6-0209, June 21, 2005. 
However, it is not part of the Comprehensive Plan because it was not adopted through the 
legislative process reqUired for Comprehensive Plan amendments. 

Nevertheless, the DUKE'Plan is designed to provide supplemental guidance to the Zoning 
Commission and other District agencies in carrying out the policies pf the Comprehensive Plan. 
The Applicant's proposed development site in Square 416 is located within the Howard Theatre 
Sub-district ofthe DUKE Plan. Together with the CVS/Phannacy site also located within Square 
416, the DUKE Plan calls for a minimum of33,000 square :feet of cultural destination/retail space 
with approximately I25 housing units on upper stories (I50,000 square feet of space) on th~ 
combined site. It recommends the development of retail/arts space to inch,tde specialty re$taurants, 
a small-format ~chor and/or a clqster of retail shops, small clubs and/or muselll_'I) uses themed to 
the African American culture and experience of the district With respect to height, the plan 
proposes a miniml.lm of 65 feet in height to the cornice line, rising to 90 feet irt 'height with a one­
to-one setback frotn the cornice. lt specifically recon;unends optimizing density within constraints 
of the parking potential given the Metrorail tunnels under the site. Finally, the DUKE Plan 
suggests that residential entrances be .located along 7th and 8th Streets. See DUKE Plan, adopted 
June 21, 2005, at 20. 

The Applicant design¢ its project with these key goals in mind. The new development 
will prqvide appro~ately 95 residential units above a retail base consisting of approximately 
11,000 square feet of $pace devot~ to preferred retail ~d arts uses. '11le building wj.U be 70 feet in 
height, which falls within the sugge~ed height range, and optimizes density through preferred 
arts/retail uses and Inclusionary Zo~ bonus density. The residential entrance to the building 
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will be situated along 8th Street. Because of the building's location in the U Street Historic 
District, the Historic Preservation Review Board is reviewing the project to ensure a quality design 
that is compatible with the character of the area. 

Applicability ofDUKE Plan and Comprehensive Plan to BZA Proceedings 

Significantly, however, these provisions of the DUKE Plan, as well as those in the 
Comprehensive Plan, are not "se}f.,.executing" and do not "directly regulate the development of 
private property in the Oistrict ofColUII)bia." TACPEC v. District of Columbia Bd. ofZoning 
Adjustment, 550 A.2d 331, 334 (D.C. 1988). Instead, they~ intended "'JS a guide to est,ablish 
broad policies and goals" and "construct a guiding framework within which public and private land 
use and zoning deCisions are to be made." See Land Act,§§ 102 and llOl(k); see also 'tACPEC at 
336. 

In ~e TACPEC case, the D.C. Court of Appeals provided an exhaustive analysis of the 
applicability of the Comprehensive Plan provisions to zoning proceedings. The court held that "the 
Zoning Cominission is the exclusive agency vested with responsibiijty for assuring that the zoning 
.regulatjo_ns a):e IidHncon5istent wi1h the ComprehenSive· Plan .... II ld at 341. It wotild thuS-be 
improper for those charged wi~ interpreting the regul~tions "to read 1h~ Compreh~ive Pl{lll to 
require an action not provided for in the Zoning Regulations." Watergate West v. District of 
Columbia Bd ofZQning Adjustment, 815 A.2d 762,165 (D.C. 2003). 

In order for the BZA to co~ider the guidi.n.g principl~ of the DUKE Plan, the Zoning 
Commission would first need to amend the zoning regulati<>IM! ~d incorporate them into. specific 
provisions. Even the DtJi<E Plan itself acknowledges that the land use adjustments called for must 
"be implemented through amendments to the zoning map, planned unit developments (PUD), and 
amendmen,ts to the zoning text. This Plan provides additional guidance to the Zoning 
Commission as they consider zoning actions for the area." DUKE Plan at 3 7. As noted in the 
TACPEC decision, the District's Adininistrative Procedures Act allows any interested person to 
petition an independent agency to request the promulgation, amendment, or repeal of any rule. 
TACPEC at 340. In order to ensure that the guiding principles of the DUKE Plan are incorporated 
into the zoning regulations, and tllus. applicable to evaluation of special exception and variances 
cases, it is first necessary for the Zoning Commission to consider amendments to effectuate their 
incluSion. The BZA itself has "no power to implement the Comprehensive Plan." Id at 341 n. 22. 

The Board's Limited Consideration o(the Comprehensive 

Notwithstanding that the Zoning Commission is vested with the sole authority to rule on 
questions of consistency with the Comprehensive Plan, the Commission nevertheless has delegated 
limited authority to the Board to consider the Comprehensive Plan under the ARTS OVerlay 
provisioils for special exceptions. Section 1906.1 provides that the Board may grant exceptions 
frOm the requirements or limits of the ARTS District when, among other things, 
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(b) Exceptional circumstances affecting the property make compliance with the 
requirements of this chapter difficult or impossible, or the development 
provides alternative public benefits in lieu of the excepted uses or features 
that are of comparable value to the public in achieving the purposes of this 
chapter and of the Comprehensive Plan; ... 

II DCMR § 1906.1 (b)( emphasis added). 

As noted above, the Applicant here seeks a special exception from the streetwall 
requirements in order to expand the clear sidewalk width along Florida A venue and allow a more 
interactive retail experience. The Applicant has argued that 'it is difficult, if not impossible, to 
comply with the streetwall requirements and the countervailing DDOT standards for a ten-foot 
clear sidewalk width. See Applicant's Prehearing Statement, BZA Exhibit No. 25, at 8. The 
Applicant has not cl8.imed ~t the relief is needed to provide alteJ:native puQlic benefits. 
Nevertheless, had it done so, only those provisions of the Cot:nPrehensive PlaJ:!. relating to safe 
pedestrian access and enlivened streetscape experience would be implicated in this application. 
Anq the proposed project would comply with~<? goals 9f providing pedestrians safe access along 
FlOrida 'Avenue and creating a lively reUUI stzeetscape through unatilat:mg erifrariees. None of'the 
guiding principles of the DUKE Plan would be applicable because they not part of the 
Comprehensive Plan. 

Conclusion 

Based on the long-standing interpreunions of the C<>.mprehe11$ive Plan and the Zoning 
Regulations, the Board of Zoning Adjustment cannot apply the guiding principles and goals oft:he 
DUKE Plan in evaluating the merits of the variance and special exception requests in instant 
application. Rather, the Board may only apply the specific standards of the Zoning Regulations 
applicable to this case. In light of the evidence of record and testimony presented at the hearing, 
the application showd be approved. 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

By: tr;a~-
M arolynB 

cc: Sherry Glazer, Office of Attorney General (via email) 
Paul Goldstein, OP (via emaii) 
Advisory Neighborhood Commission I B (via overnight mail) 
Ms. Daria Jackson, Ninth Street Property Owners in Square 393 (via overnight mail) 
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