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1. Introduction %% '.f

Virginia Concrete Company, Inc. (“Virginia Concrete") appeals the decision of
the Inspector of Buildings (“Inspector”) to issue Building Permit No. B1111984
(“Permit”)’ to the Government of the District of Columbia (“Government”) for the
property located at 3 DC Village Lane, SW, Ward B, Lot 0001, Washington, D.C. 20032
(“Property”). In clear violation of Section 802.17 of Chapter 11 of the D.C. Code of
Municipal Regulations (“Zoning Code”), the Permit allows the erection of a
“PORTABLE CONCRETE MANUFACTURING FACILITY” without a special
exception. See 11 D.C. Code Mun. Regs. § 802.17.

II. Jurisdiction and Standard of Review

The Board of Zoning Adjustment (“BZA” or “Board”) is charged with
interpreting the D.C. Zoning Code and regulations. District of Columbia v. L.G. Indus.,

758 A.2d 950, 954 (D.C. 2000). Inits role as an appellate body, the BZA enjoys broad
jurisdiction, embracing appeals

by any person aggrieved, or organization authorized to represent such person, or
by any officer or department of the government of the District of Columbia or the
federal government affected, by any decision of the Inspector of Buildings
granting or refusing a building permit . . .

D.C. Code § 6-641.07(f); see also Brawner Bldg., Inc. v. Shehyn, 442 F.2d 847, 853
(D.C. Cir. 1971). Although the decisions of government agencies and officials, such as
the Inspector, are generally afforded great weight, they should not be upheld when
plainly erroneous or inconsistent with the express language of D.C. regulations. See Levy
v. D.C. Bd. of Zoning Adjustment, 570 A.2d 739, 748 (D.C. 1990). Additionally, when an
official’s decision hinges on a question of law, it is entitled to less deference by a
reviewing body. Economides v. D.C. Bd. of Zoning Adjustment, 954 A.2d 427,433 (D.C.

2008) (quoting Saah v. District of Columbia Bd. of Zoning Adjustment, 433 A.2d 1114,
1116 (D.C. 1981)).
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II. Argument and Authorities
1. Virginia Concrete is an Aggrieved Party.

In order to satisfy the “person aggrieved” requirement, Virginia Concrete must
have suffered some damage greater than what is experienced by the general public. Goto
v. District of Columbia Board of Zoning Adjustment, 423 A.2d 917, 922-923 (D.C. 1980).
As a leading concrete supplier in the region, Virginia Concrete is uniquely harmed by the
Government’s ability to circumvent the special exception process and obtain a permit for
a concrete manufacturing facility as a matter of right. Virginia Concrete owns concrete
batch mixing plants located at 2 S Street, SW, Washington, D.C. 20003 and 2155 Queens
Chapel Rd, NE, Washington, D.C. 20018. The Government’s ability to erect and run a
similar concrete manufacturing facility outside of the regular permit and rezoning process
constitutes unfair and extra-legal competition in violation of D.C. law and zoning
ordinances. Because Virginia Concrete is one of the few, if not the only, businesses that
would compete with the Government’s new concrete facility, it will suffer a greater harm
than the general public if this Board allows construction to proceed outside of the
mandated process and without a public hearing or special exception.

2. The Inspector’s Decision to Issue the Permit without a Special Exception
was Plainly Erroneous.

Under Zoning Code § 802.17, a special exception is required in a Commercial-
Light Manufacturing (“C-M”) district to construct or operate a “facility that
manufacturers, processes, mixes, stores or distributes concrete or asphalt or the materials
that are used to make concrete or asphalt . ...” 11 D.C. Code Mun. Regs. § 8§02.17. In
order to obtain a special exception, the property owner must gain BZA approval
following a public hearing. 11 D.C. Code Mun. Regs. § 802.1. In this case, the Property
is located entirely within a C-M district.> Nevertheless, the Inspector issued a permit
without a special exception for a “PORTABLE CONCRETE MANUFACTURING
FACILITY” - a structure that clearly falls under the terms of Zoning Code § 802.17.

Notably, the Permit does not allow the erection of an asphalt production plant.
Although the Zoning Code includes a special carve-out for “[a]n asphalt plant located in
D.C. Village” as a use as a matter of right, by its plain terms, this provision only applies
to an “asphalt plant” and not a concrete manufacturing facility. See 11 D.C. Code Mun.
Regs. § 8.01.7(b). In fact, the asphalt facility contemplated in the carve-out is currently
under construction in D.C. Village.

In both general usage® and the construction and engineering industries," asphalt
and concrete are not identical products. Therefore, based on the express terms of the

? Relevant extracts of the Property’s location on the D.C. Zoning Map are attached hereto as Exhibit B.

* Webster’s defines asphalt as a “bituminous substance that is found in natural beds and is also obtained as
a residue in petroleum or coal-tar refining and consists chiefly of hydrocarbons.” Webster’s New
Collegiate Dictionary 52 (7th ed.). Concrete is “a hard strong building material made by mixing a
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Zoning Code §§ 8.01.7(b) and 802.17, a concrete manufacturing facility always requires
a special exception in a C-M district.

Under long-standing D.C. rules of construction, statutory terms “should be
construed according to their ordinary sense and with the meaning commonly attributed to
them.” District of Columbia v. Place, 892 A.2d 1108, 1111 (D.C. 2006) (citations and
internal quotations omitted). Appellate bodies should give effect to every word of an
ordinance and endeavor to avoid any interpretation that renders a word inoperative. 1737
19th St. Assocs., Ltd. Pshp. v. District of Columbia, 769 A.2d 155, 161 (D.C. 2001)
(same). Thus, this Board must assume that the Zoning Commission did not conflate the
terms “asphalt” and “concrete” when drafting the ordinances, and that it intended to
create the special carve-out for “asphalt plants” in D.C. Village while requiring concrete
production facilities to obtain a special exception. To construe otherwise would render
the distinction between the terms meaningless and the use of both words in § 802.17
superfluous — an interpretation that this Board must endeavor to avoid. See BSA 77 P St.

LLC v. Hawkins, 983 A.2d 988, 1000 n. 4 (D.C. 2009); In re D.T., 977 A.2d 346, 354 1. 5
(D.C. 2009).

Based on the plain language of the Zoning Ordinance and clear principles of
statutory construction, the Government was required to obtain a special exception for its
concrete manufacturing facility. See 11 D.C. Code Mun. Regs. § 802.17. Because the
Inspector did not require a special exception before issuing the Permit, the Inspector’s
decision was “plainly erroneous [and] inconsistent with the regulations.” Levy, 570 A.2d
at 748. Consequently, the Permit must be revoked.

IV. Conclusion

By its express terms, the unique zoning provision allowing an asphalt plant in
D.C. Village does not apply to concrete manufacturing facilities. Therefore, the Inspector

cementing material and a mineral aggregate with sufficient water to cause the cement to set and bind the
entire mass.” Id. at 172.

* NCRS Construction Dictionary defines asphalt as a “A mineral insoluble in water and used extensively in

building for waterproofing roof coverings.” See http://www.engineering-dictionary.org/asphalt. Concrete is
defined as

A composite material which consists essentially of a binding medium, within which are
embedded particles or fragments of a relative inert filler in portland cement concrete, the
binder is a mixture of portland cement and water; the filler may be any of a wide variety
of natural or artificial, fine and coarse aggregates; and in some instances, an admixture.

See http://www.engineering-dictionary.org/concrete.



erred in issuing the Permit without a special exception, and this Board must revoke the

improper Permit.
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