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Appeal of Citizens Association of Georgetown

Appeal No. 18321

DISTRICT OF COLUMBIA’S MOTION TO DISMISS

The Appellee, the District of Columbia Department of Consumer and Regulatory Affairs
(“DCRA”), by and through undersigned counsel, respectfully submits a Motion to Dismiss the
appeal filed by the Citizens Association of Georgetown (“Appellant”) on October 21, 2011. The

basis of the motion is that DCRA has proceeded to take enforcement action to revoke the

building permit at issue in this appeal. See Exhibit A attached hereto. Consequently, this action

has rendered the issues in this appeal moot.

BACKGROUND

This appeal concerns the issuance of Building Permit no. B1010202 on August 26, 2011,

which approved a rear addition to an existing building at 1525 Wisconsin Ave., NW (the
“Property”). The Property is owned by Dey Dreams LI.C. After Mr. Horsey, who filed this
appeal on behalf of the Appellant, raised zoning concerns about the construction of the addition

to DCRA’s Zoning Administrator (“ZA”), DCRA re-reviewed the matter. After reviewing the
plans filed in support of Building Permit no. B1010202, the ZA determined that the plans were

inconsistent and did not demonstrate compliance with the Zoning Regulations. The plans are
attached hereto as Exhibit B.
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Additionally, during construction, the property owner deviated from the approved plans
by making certain alterations to some historic features of the Property. For example, before
construction, the building had a 1.5 story feature that formed an “L” shape in the rear of the
building. The Old Georgetown Board of the U.S. Commission of Fine Arts (“CFA”) referred to
this feature as the “historic ell”. The plans submitted in support of Building Permit no.
B1010202 showed the historic ell remaining; however, during construction the historic ell was
demolished.

Because the approved plans contained inconsistencies and the work had deviated from
those plans, DCRA took enforcement action requiring the property owner to submit revised plans
in order to obtain a revised building permit.

The revised plans submitted by the property owner showed a new design where the
historic ell and other previously approved features would not be rebuilt or restored. These plans
were then reviewed by the various divisions of DCRA and its sister agencies. Although the ZA
determined that the proposed design complied with the Zoning Regulations,‘ arevised permit
could not be issued because the new design was rejected by the CFA. On February 21, 2012, the
Office of Planning’s Historic Preservation Office issued the property owner a letter informing
her that her revised plans were not approved by CFA and recommended she return to the design
that was previously approved by CFA. See Exhibit C attached hereto.

Because the plans associated with Building Permit No. B1010202 are inconsistent and no
revised building permit has been issued, DCRA took action on May 2, 2012 to revoke Building
Permit No. B1010202. The revocation is effective on August 31, 2012, unless the property

owner takes corrective action to bring the Property in compliance with all applicable regulations.



The August 31° deadline was set in order to provide the property owner time to come into
compliance.
THE APPEAL IS MOOT

The Zoning Regulations prohibit the Board from considering “informal requests for
advice or moot questions.” See 11 DCMR § 3100.7. “A case is moot when the legal issues
presented are no longer ‘live.”” See Cropp v. Williams, 841 A.2d 328, 330 (D.C. 2004).

Here, DCRA in 1ssuing the Notice to Revoke Building Permit No. B1010202, has
admitted that the building permit at issue in this appeal was issued in error. Specifically, DCRA
found that the plans contain inconsistencies and omissions that fail to demonstrate compliance
with the Zoning Regulations. Accordingly, DCRA has proceeded to take enforcement action,
which is ongoing. Since DCRA has determined that the building permit and plans at issue in this
case are erroneous and DCRA has taken enforcement action, there are no live questions for the
Board to adjudicate.

Further, since the filing of this appeal, Appellant has not sought to amend the appeal to
include any issues beyond its initial allegation that Building Permit No. B1010202 was issued in
error. In his letter to the Board of March 5, 2012, Mr. Horsey expresses concern that that he
might object to future plans submitted by the property owner as she attempts to obtain a revised
permit. This speculation however, does not create a basis to keep an appeal pending before the
Board or make this appeal any less moot. See e.g. BZA Appeal No. 18249 of Larry Heyman at p.
4 (Feb. 21, 2012) (Board dismissed Appellant’s concern over future plans as being “premature
and speculative”)

Therefore, the Board must dismiss this appeal as moot.



May 19, 2012

Respectfully Submitted,
IRVIN B. NATHAN
Attorney General for the District of Columbia

MELINDA M. BOLLING
General Counsel

Opdn

A SURABIAN (DC Bar # 977657)
A551stant Attorney General
Department Of Consumer And
Regulatory Affairs
Office of the General Counsel
1100 4™ Street, SW, 5" Floor
Washington, DC 20024
(202) 442-8403 (office)
(202) 442-9447 (fax)
jay.surabian@dc.gov

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing filing was served by email and first class
mail, this {2%day of May 2012, to the following:

Citizens Association of Georgetown
c/o Outerbridge Horsey

1365 Wisconsin Ave., NW, Suite 200
Washington, DC 20007

oh @outerbridgehorsey.com

Dey Dreams LLC

c/o Sara Mokhtari

1525 Wisconsin Ave.,, NW
Washington, DC 20007
1525wisconsin@gmail.com

ANC 2E

c/o Ronald Lewis

3400 Reservoir Road

Washington, DC 20007

Ron.Lewis @anc.dc.gov ™ N
H

J ay@ ufabian
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS

Inspection and Compliance Administration

Dey Dreams, LL.C

c¢/o Sara Mokhtari

1525 Wisconsin Ave., NW
Washington, DC 20007

Re: 1525 Wisconsin Ave., NW (“the Property”)
NOTICE TO REVOKE BUILDING PERMIT NO. B1010202

This is official notice that the Department of Consumer and Regulatory Affairs
(“DCRA”) will revoke Building Permit No. B1010202, effective August 31, 2012, unless you
take the corrective action specified herein. The grounds for revocation are found under 12A
DCMR § 105.6(6), which authorizes DCRA to revoke a building permit when “the code official
determines that the permit has been issued in error or on the basis of incorrect information
supplied[.]” Specifically, your building plans failed to provide the information necessary to
determine compliance with the Zoning Regulations as required by 12A DCMR § 106.1.12,

DCRA believes Permit No. B1010202 was issued in error because the plans submitted
(dated 11/10/10) in support of that permit contain the following omissions and inconsistencies:

D) Before construction, the building had a 1.5 story feature that formed an “L” shape in the
rear of the building. The U.S. Commission of Fine Arts has referred to this feature as the
“historic ell”. The plans show that the historic ell will remain, but do not depict the height of the
ell above the 2™ floor court. Without this information it is not possible to determine if the ell
will be in excess of 4 feet above the court and thus create a substandard sized court in violation

of 11 DCMR § 776.1.

2) One sheet in the plan set indicates that the 2™ floor of the existing building will be used
as retail space; however, a floor plan submitted with the same plan set indicates that the use of
that space will be residential. Due to this inconsistency, it is not possible to determine if the
approved plans exceed the allowable lot occupancy under 11 DCMR § 772.1.

3) The scale of the plans (given as 3/16” = 1°) is inconsistent with the dimensions given on
the plan sheets. Since the dimensioned numbers and scale are inconsistent, is impossible to
accurately determine the size of the building and thus it is impossible to calculate the floor area
ratio. Commercial floor area ratio is limited to 1.5 in a C-2-A zone under 11 DCMR § 771.2.

1100 4" St., SW., Suite 410, Washington, D.C. 20024
Phone: (202) 481-3524 Fax (202) 478-5751



Additionally, during construction you deviated from the approved plans. Specifically,
you illegally demolished the historic ell and reduced the size of the addition. On December 5,
2011, DCRA issued a Stop Work Order and a Notice of Infraction citing you for the illegal
demolition of the ell. Because approved plans contained the inconsistencies specified above and
the work had deviated from the approved plans, DCRA allowed you to submit revised plans in
order to obtain a revised building permit.

The revised plans you submitted (dated 1/19/12) showed a design where the ell would not
be rebuilt. These plans were then reviewed by the various divisions of DCRA and its sister
agencies. Although DCRA determined that this proposed design complied with the Zoning
Regulations, a revised permit could not be issued because the design was rejected by the U.S.
Commission of Fine Arts (“CFA”™). On February 21, 2012, the CFA issued a letter to you
informing you that your revised plans did not meet their approval and recommended that you
return to the design that was previously approved by CFA on November 19, 2010, which
includes the restoration of the ell.

Because the plans (dated 11/10/10) contain the inconsistencies specified above and you
have not obtained a revised building permit, DCRA is revoking Building Permit No.
B1010202, effective on August 31, 2012, unless you take the following corrective actions: 1)
submit revised plans for the construction of the rear addition that meet the approval of the
divisions of DCRA and its sister agencies, including CFA, and 2) after obtaining a revised
permit, complete construction of the work under that plan by August 31, 2012.

If you fail to comply with these conditions, Permit No. B1010202 and any temporary
certificates of occupancy issued for the Property will be deemed revoked by DCRA. Any
extension of this deadline can only be approved in writing by the Chief Building Official.

Any questions about this notice or about how to come into compliance may be directed to
Zoning Administrator Matthew LeGrant at matthew.legrant@dc.gov or Inspections Supervisor
Clarence G. Whitescarver at clarence.whitescarver@dc.gov.

RIGHT TO APPEAL

You have the right to appeal the revocation of your building permit. To appeal, you must
mail or hand-deliver a request for a hearing to the Office of Administrative Hearings at 441 4th
St., NW, Suite 450N, Washington, DC 20001 within ten (10) days of service of this notice.

o 5/2/12 V274 Al

Rabbiah Sabbakhan
Chief Building Official
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
HISTORIC PRESERVATION OFFICE
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February 21, 2012

Sara Mokhtari

Dey Dreams LLC

1525 Wisconsin Avenue, NW
Washington, D.C. 20007

Dear Applicant:

This is official notification that the Historic Preservation Review Board has recommended to the
Mayor’s Agent that a permit not be issued for the following work:

Historic Preservation Act Number: 12-148

Type of Work Proposed: Addition, dormer, partial demolition, etc.
Address: 1525 Wisconsin Avenue, NW
Reason for Determination: The U.S. Commission of Fine Arts recommended that a permit not

be issued, as the project is now proposed, because much of the
work done deviates from the prior approvals and is incompatible
with the character of the subject property and the historic district.

The Commission recommends instead adhering to the previous approvals in most respects. The
Commission’s full recommendation is:

The Commission regrets that numerous and substantial alterations were completed not consistent with previously
approved designs on 19 November 2010 (see previous recommendation O.G. 10-278). No objection to issuance of
permit for existing two—story rear addition that is approximately five feet shorter and three feet lower than approved
addition PROVIDED approved 8-inch cementitious siding is installed. Recommend AGAINST issuance of permit for
existing alterations to rear dormer and to east wall of historic building, demolition of upper walils of historic ell,
raising height of party walls, use of 4' x 10’ cementitious-panels, and 1/1 windows on front dormers which, as
installed, deviate from approved design and are not compatible with the character of the historic building or the
historic district. Recommend return to approved 2010 design: rear shed dormer must be reconfigured in terms of
setback from exterior wall, fenestration, and materials; east wall of main block and second story of ell must be
reconstructed to match historic condition and approved alterations; windows at front elevation dormers must be
replaced with wood 6/6 dived lights to fit the existing jamb opening. Recommend placement of HVAC equipment on
roof of new addition to be screened by a fence (design to be submitted for review by the Commission). Corrective
work must be completed no later than 31 August 2012. No objection to general concept of canopy at rear PROVIDED
it is not visible from Q Street. File separate submission of sign scheme for review by the Commission. Note: Any
subsequent modifications to the exterior design made during DCRA technical review must be re-submitted to the
Commission for approval prior to issuance of permit.

You have the option to otherwise revise your proposal and have it reviewed further.

Office of Planning, 1100 4 Street, SW, Suite E650, Washington, D.C. 20024  (202) 442-8800 fax (202) 535-2497



Alternatively, you are entitled to have the recommendation of the Commission reviewed by the Mayor’s
Agent in a judicial proceeding. However, the burden is on the applicant to present sufficient evidence
that either:

1. the proposed razes are consistent with the purposes of the D.C. Historic Landmark and
Historic District Protection Act of 1978 (or “Act,” D.C. Code Sec. 6-1101 et seq.); or

2. the proposed alteration is necessary to construct a project of special merit; or

3. the failure to issue a permit will result in unreasonable economic hardship to the owner.

With respect to properties in historic districts, the purposes of the Act are declared to be:

(A) To retain and enhance those properties which contribute to the character of the historic
district and to encourage their adaptation for current use;

(B) To assure that alterations of existing structures are compatible with the character of the
historic district; and

(C) To assure that new construction and subdivision of lots in an historic district are
compatible with the character of the historic district.

A project of “special merit” is defined as “a plan of building having significant benefits to the District of
Columbia or to the community by virtue of exemplary architecture, specific features of land planning, or
social or other benefits having a high priority for community services.”

“Unreasonable economic hardship” means that “failure to issue a permit would amount to a taking of the
owner’s property without just compensation or, in the case of a low-income owner(s) as determined by
the Mayor, failure to issue a permit would place an onerous and excessive financial burden upon such
owner(s).” Applicants claiming economic hardship will be required to submit to the Mayor’s Agent, at
least twenty (20) days before a hearing, evidence to support the claim.

Applicants may be represented by legal counsel, at their own expense, in a Mayor’s Agent proceeding.
If you wish to request a public hearing by the Mayor’s Agent on this matter, then you are required to
respond within ten (10) days of the date of receipt of this notification, advising us of which of the above
claims you are making. Requests for a public hearing should be addressed to the Mayor’s Agent, 1100
4™ Street, SW, Suite E650, Washington, DC 20024.

If you do not request a public hearing, then the Mayor’s Agent will make a determination on your
application based upon the Review Board’s recommendation.

Sincerely,

N o S

Tim Dennee
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