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DISTRICT OF COLUMBIA'S OPPOSITION TO REQUEST FORST~'-Y OF BUILDING 
PERMIT AND RESPONSE TO THE MOTION TO DIS~OSS 

The Appellee, the District of Columbia Department of Consumer and Regulatory Affairs 

("DCRA"), by and through undersigned counsel, respectfully submits its opposition to the 

Request For Stay Of The Building Permit ftled on September 9, 2011 by Appellants and its 

response to the Motion to Dismiss filed by futervenor on October 28, 2011. 

1) The Request To Stay The Building Permit Must Be Denied 

Appellants are asking the Board to stay Building Permit no. 1103986 (the "Building 

Permit") issued by DCRA on July 13, 2011 allowing the construction of an addition to 2750 32nd 

St., NW (the "Property"). The Property is owned by 2750 32r'd Street Trust ('''Owner"). The 

Appellants are the owners of 2744 32nd Street, NW, which abuts the Property. fu their appeal 

Appellants argue that the Building Permit was issued by DCRA in violation of provisions of the 

Zoning Regulations concerning the Tree and Slope Protection Overlay ("TSP"'). 

On November 2; 2011, Owner filed an opposition to Appellants' request for stay of the 

Building Permit. Owner correctly explains that in order to prevail in a motion for stay, the 

moving party must meet all elements of the well established four prong test: 
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[T]he party seeking the stay must demonstrate !that (i) it is likely to prevail on the 
merits, (ii) irreparable injury will result if the stay is denied, (iiii) the opposing 
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March 2011; that Zoning Administrator informed Appellants of his decision 1that the project was 

in compliance with the TSP Overlay regulations on June 14; lhat Appellants had notice of the 

issuance of the Building Permit on July 13; and that Appellants indicated theilr intention to file an 

appeal with the Board even before the Building Permit was issued. The Appellants' lengthy 

delay in seeking the stay should by itself serve as a basis for the Board to deny this request and 

make clear that there is in fact no emergency. 

Accordingly, the request for stay must be denied by the Board. 

2) DCRA's Response To The Motion To Dismiss 

The Owners' Motion to Dismiss essentially raises the legal question of whether the 

Zoning Administrator's approval of a plan or stated intent to approve a plan in advance of the 

issuance of a building permit is sufficient to trigger the 60 day filing deadline when the 

Appellants had notice of such approval. Appellants argue that it is the issuance of the building 

permit that triggers the 60 day deadline. Considering that it does not appear that the Board has 

previously addressed this question and that DCRA has not raised this issue in prior cases, DCRA 

declines to take a position on this question. 

Nevertheless, in order to assist the Board in deciding this issue, DCRA responds to the 

Motion to Dismiss and Appellants' Opposition as follows: 

a. After informing the Appellants on June 14 that he would approve the application and 

plans, the Zoning Administrator did just that. On June 21, the Zoning Administrator stamped 

and signed the plans and application and entered a notation in DCRA's computer system that the 

zoning review of the building permit application was approved. Depending on the scope of 

work, building permit applications must often be reviewed by multiple disciplines (plumbing, 

electrical, structural, etc.) and sometimes by other government agencies. While the Zoning 

3 

Board of Zoning Adjustment
District of Columbia

Case No. 18300
30

Board of Zoning Adjustment
District of Columbia

Case No. 18300
30



party will not be harmed by a stay, and (iv) the public interest favors the granting 
of a stay. 

See Appeal No. 17532-B of AppleTree Institute for Education Innovation, Inc. (Aug. 8, 
2008) (citing Kuflom v. District of Columbia Bureau of Motor Vehicle Services, 543 A.2d 340, 
344 (D.C. 1988)). 

DCRAjoins Owner's opposition to the request as it is clear that Appellants fail to meet 

any of the four parts of this test. Not only do the facts of this case not supp011 the granting of a 

stay, but the Appellants' request is facially deficient as it fails make any statement as to whether 

the Owner will be harmed by a stay or address how the public interest favor:; the granting of a 

stay. Similarly, Appellants make no attempt to argue the likelihood of their success in this 

appeal nor do they describe how whatever injury or harm will befall them as. a result of this 

construction is either imminent or irreparable. 

In reviewing the Owner's building permit application, the Zoning Administrator took 

extraordinary efforts to ensure compliance with the TSP Overlay requirements. His decision to 

approve the Building Permit was made only after a review process that extended over the course 

of more than two months wherein the Zoning Administrator had multiple meetings with both the 

Appellants and the Owner, had numerous email exchanges with representatives from both 

parties, received reports from both the Appellants' and the Owner's arborists, and sought input 

from the Urban Forestry Administration. Thus, the Zoning Administrator's decision came about 

only after he had carefully reviewed all of the relevant information and given the Appellants a 

full opportunity to express their concerns. 

The Board must also consider that the appeal and this request for what the Appellants call 

an "emergency stay" was not submitted to the Board until 58 days after the Building Permit was 

issued. The Board should deny Appellants' attempt to seek emergency action from the Board on 

September 9 considering that Appellants had engaged counsel and hired an arborist as early as 
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Administrator's review was recorded as complete on June 21, the last review by the District 

Department of the Environment was not competed until July 13. See Building Plan Review 

Status print out attached hereto as Exhibit A. 1 Thus, the permit was not issued until July 13. 

b. Appellants' claim of DCRA "obstructionism" is inaccurate and unwarranted. The use of 

the term "obstructionism" suggests that DCRA deliberately prevented Appelllants from obtaining 

a copy of the revised plans. Such an accusation is completely unfounded and reckless. Even the 

facts as set forth by Appellants' demonstrate that DCRA was cooperative and responsive to 

Appellants and their representatives. DCRA acknowledged n~ceipt of the FOIA request within 

two days. When Appellants' counsel asked the FOIA Officer to expedite the request, he 

responded in writing on the same day that he would. The day after Appellants' counsel asked for 

the request to be expedited Ms. Llontop was informed by DCJRA's Records Room that it had the 

plans and that a copy could be picked up in 7-10 business days? Then, exactly 10 business days 

later, Appellants were informed that the copies were ready. 

Not only are these self-serving claims of obstructionism false, but Appellants fail to 

establish how any delay in obtaining a copy of the revised plan prohibited them from filing an 

appeal with the Board. First, Appellants fail to explain how DCRA's actions prevented them 

from filing with the Board, but not with Superior Court (Complaint was filed on July 22). 

Second, both Kinley Bray's email to the Zoning Administrator on April21 and the Ausubels' 

email to Director Majett on July 12 (both sent before the Building Permit was issued) explain in 

great detail their view that the proposed construction is in violation of the TSI' regulations and 

will affect their property. See Appellants' Opposition To Owner's Motion T'Q Dismiss Appeal at 

1 It should be noted that access to this information is accessibl1~ to the public on DCRA's 
website. 
2 The 7-10 business day wait can be attributed to the fact that copying of large plan sets are done 
off-site by a third party contractor. 
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Exhibits Band D. This same complaint forms the basis of the instant appeal. The Ausubels' 

email of July 12 even indicates that they are aware that the Zoning Administrator approved the 

plans on June 21 and that they intend to file an appeal with the Board. 

For the reasons set forth above, DCRA asks the Board to deny the request for stay, but 

does not oppose nor support the pending motion to dismiss. 

November~. 2011 

Respectfully Submitted, 

IRVIN B. NATHAN 
Attorney General for the Distriret of Columbia 

MELINDA M. BOLLING 
General Counsel 

SURABIAN (DC Bar# 977657) 
Assistant Attorney General 
Department Of Consumer And 
Regulatory Mfairs 
Office of the General Counsel 
1100 4lh Street, SW, 5lh Floor 
Washington, DC 20024 
(202) 442-8403 (office) 
(202) 442-9447 (fax) 
jay .surabian @dc.gov 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing filing was served by ema.il, this t{ t~ day of 
November 2011, to the following: 

Kinley R. Bray, Esq. 
Arent Fox LLP 
1050 Connecticut A venue, NW 
Washington, DC 20036 
bray.kinley@arentfox.com 

Christopher Collins, Esq. 
Holland & Knight 
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2099 Pennsylvania Ave., NW 
Washington, DC 20006 
chris.collins@ hklaw. com 

Advisory Neighborhood Commission 3C 
4025 Brandywine Street, NW 
Washington, DC 20016 
anc3c.office@ gmaiLcom 
mnacwood@ gmaiLcom 
csmaymd@aol.com 
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Search Ask t1wt Mayor I llubscrlbo to EmaBs J A-cy Directory I 3t1 Online I .Closures 

DC Home> DCRA Home 

Building Plan Review Status 

Project Information 

• Application 10: B 1103986 
• Date flled: 2/1712011 
• Address: 2750 32ND ST t#V 
• Agent: Phillip o..mam. Capitol Permits (202) 387 ·6669 

Application Status 

Please see the table below for reVISW statuses The table is net shown lf the reviews have net been ident~ied. A blank Status date moans tl".at the initial 
review 1-.as rot been completed. 

Dise/pllna R•view S1atus S1atus o• 
DDOE Review DDOE Review Approved 11312011 
Electrical Review Electrical Relliew Approved 7/812011 ·-
FireReiiiE!W Fire Review Approved 18/2011 
Mechafl!CBI Review Mechanical Relliew N/A 6127/2011 
Pk.rnbii1Q Review Pltmbing Review Approved 612712011 
Struct.xal Re,.;ew Strucltral Review Approved 411112011 
\/\/all Check Veriftcation Wall Check Pending 
Zoning Re,ww oning Review Approved - WC 6/21/2011 

Issue Permit !Permit Issued 17/1312011 I 

If you have questrons abo~.t a partiCUlar building application, please c:ontact the Permds Division at (202) 4<12-4589 

DlslrletNews 

Press flrtefings & Schsdules 
Stiltem®!s & Relaaro·3s 
S•mcrobe to Emails 
swscnt<J tr>rer.t Alsrts 

Or>oM 0~11$ 
DC. Gov Soc"'l N<>tworks 
DGWebcasts 
Ga~rnrr¥.a"nt Cbstj' es 

Information Centers 

721nn Emergency Pla...-ung 
BllSif!8SS 

ConslW!f.ff Prr4oction 

Edltcallon 
Heail:h 
Sociai ServiC$$ 

R.esn:Serts 
Vi~!tors 

Contac:tUs 

Call:311 

Community 

GliywK!e Caiard;r 

C~tnsus 

OCJot» 
DC Proct.<emefll 
GroonOC 
DC Or., Card 

!merag;sncy on f-omE>!eS$ross 
Recovery de g<.>v 

Coniact the Mayor 
C~rtad Agency Oirsctor• 

SeOO F "edbacl< 
Search Tal<!pt.:loo Directory 
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