
Nesar Nusraty 

GOVERNMENT OF mE DISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

*** 

August 29, 2011 
11018 Gainsborough Road 
Potomac, Maryland 20854 

Re: BZA Application No. 18293 (1819- lOth Street, N.W.) Nesar Nusraty 

Dear Mr. Nusraty: 

The Office of Zoning (OZ) received the above-cited application on August 17, 2011. A 
review of your application filing has determined that it is missing the d~etailed burden of 
proof statement required by BZA Application Form 120, Instruction 5.E. 11Lis statement 
is required to explain in your words how your application meets the specific three main 
tests for variance relief cited in 11 DCMR subsection 3103.2. I have attached a copy 
Form 121 - Applicant's Burden of Proof for Variance and Special Applications as a 
resource in preparing your statement. Please supplement your filing with the detailed 
burden of proof statement as soon as possible to facilitate the timely scheduling of a 
hearing in this matter. 

Please call me on (202) 727-6311, if you have any questions relevant to 1he foregoing. 
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Form 121 -Side 1 

The Board of Zoning Adjustment has jurisdiction over a number of matters irc1uding appl cati )ns for ,·anances frl)m the 
strict application of the Zoning Regulations. applications for spec1al exception'· to allow certa1'! use~' :md appeal·; fror' 
the decisions of government officials involving zoninq matters 

Generally, there are two types of variances: area variances and use variances Ar area variance is needed when 
the owner wishes to make some change to the phys cal structure or lot itself and the property do~!S not or wilt no1 
comply with the Zoning Regulations in some respect. A use variance is needed when the Oli\ner WIS~1es to use tile 
property in a way that is not permitted in that zone d1strict under the Zoning Regulations. The granting of a variance 
relates only to the specific piece of property, which is the subject of the application It will not ch<m:Je the Zt)ning 
classification of the lot or square In granting a variance the Board simply allows the owner to do somethir· g with the 
property without requiring strict compliance with the Zoning Regulations. 

A special exception is applied for where the owner wishes to institute a use that is pre-deemed compatible w1th the 
Zoning Regulations for that particular district, but wh1ch needs to be reviewed by the Board to ensure that certa1n 
negative impacts will not occur. 

Variances and special exceptions are not automatically granted upon application and 11earing before the Board. 
The applicant is responsible for meeting the burden of proof associated with the particular relief requested. It 
is required that one review the following provisions of the Zoning Regulations as they relatE! to their request 
and submit a detailed statement explaining how the application meets the specific tes1s identified in the Zoning 
Regulations for a variance (area and/or use), special exception, or other specific relief bein£1 sought with their 
application. 

Section 3103.2- Variances: 

With respect to variances, the Board has the power under§ 8 of the Zoning Act, D. C Official Code § 6-
41.07(g)(3)(2001) (formerly codified at D C. Code§ 5-424 (g)(3) (1994 Rep!.)), "[w]here, by r3ason o.' exceptional 
narrowness. shallowness or shape of a specific piece of property at the time of the original adopt.ion of the reg'Jiations. 
or by reason of exceptional topographical conditions or other extraordinary or exceptiOnal situation or condttion of a 
specific piece of property the strict application of any regulation adopted under D. C Code §il-641JJ J to 6-651 02 would 
result in peculiar and exceptional practical difficulties to or exceptional and U(ldue hardship uoon the owner of th:: 
property, to authorize. upon an appeal relating to the property. a variance from the strict applicatio/1 so as IJ rc•lieve the 
difficulties or hardship. Provided. that the relief can Lle granted without substantial detriment, o the public gooo and 
without substantially impairing the intent. purpose. and integrity of the zone plan as embociie.J in the .Zontng Regulations 
and Map .. 

This provision has three main tests that must be proved by the applicant 

01). 

02). 
03). 

The physical characteristics of the property: 
a. makes it difficult for the owner to use the property 1n compliance with the Zoning Re9ulations (area 

variance)- ie. shape and size of the property, unusual topography or slope. soil problems, etc 
b. creates financial hardship for the owner in using the property cons1stent 'Nith the Zoning Regulations (use 

variance) 

Granting the application will not be of substantial detriment to the public good - ie. traffic, nose, lighting etc. 

Granting the application will not be inconsistent with the general intent and purpose )f the Zoning Regulations 
and Map 

• 
If you need a reasonable accommodation for a disability under the Americans with Disabilities Act (ADA) or 

Fair Housing Act, please complete a Request for Reasonable Accommodation form . 

District of Columbia Office of Zoning 
441 4th Street, N.W. Ste. 200-S, Washington, D.C. 20001 

(202) 727-6311 * (202) 727-6072 fax * www.dcoz.dc.gov * dcoz@ e.g v 



Form 121 -Side 2 

Section 3104.1- Special Exceptions: 

Pursuant to authority contamed in the Zonmg Act the Board is authorized to grant special excepliom. as prov,dud m 
this Title. where. m the judgment of the Board thosE: special exceptions w1ll be in harmony with the genera 1 purpose 
3nd mtent of the Zoning Regulations and Zoning Maos and will not tend to affect adv,3rsely t11e use of ne1ghborwg 
property in accordance with the Zoning Regulations and Maps subject in each case to the S/)eCia/ cond!tio•1s sp3cilie:j 
in Title 11 OCMR 

In addressing these standards the applicant must aeidress the following. 

D 1) 

02). 
How the proposed special exception will be consistent with the general intent and purpose of the Zon111g 
Regulations and Map: and 

How allowing the use will not adversely affect the use of the neighboring .property · ie traffic,' no1se. liqhting 
etc. 

In addition. as all special exceptions are of a specific type, each type is represented in a cert=m section of rhe Zoning 
Regulations. Section 3104.1 sets forth the general standards that must be met for all types of special exceptior relief. 
while the other provisions cited in the Zoning Admin1strator's memorandum detail the remain ng standards trat r1ust 
be met. 

For example, a special exception for a private school in a residential district involves two Sec:t1ons of the Zoning 
Regulations- §31041 (regulating special exceptions in general) and §206 (regulating privat~~ schools). To meet the 
burden of proof one would provide evidence to address the general standards of §31 04 1, a<. wei I as the rrore soeciflc: 
standards of §206. Beware the provisions sometimes overlap. but generally one would prepare their case as fo lows 

D 1). §206.1 - Refers applicant to §3104.1 
Indicate how granting a special exception for the private school ·will be in harmony w1th the genera· purpose 
and intent of the Zoning Regulations; and present evidence demonstrating that the 1= nvate school will nCJt tend 
to adversely affect the use of the neighboring property 

0 2). §206.2 
Indicate how the location of the private school will not be objectionable to adJoining <md nearby prope1iy 
because of noise. traffic. number of students or otherwise objectionable conditions; 

D 3). §206.3 
Indicate the number of parking spaces beinq provided and whether the reqUired number of spaces will tle 
provided. 

If relief is being sought for a special exception and a variance, be sure to address all of the c: ppl!cable special 
exception provisions, then address the variance standards for each variance 

NOTE: 

For further information on the Board of Zoning Adjustment public hearing process, please visit the Office of 
Zoning website at www.dcoz.dc.gov. All applications are referred for review and recommendation to the D.C. 
Office of Planning (OP) and the Advisory Neighborhood Commission within which the affected property is 
located. Their reports are given "great weight" in the BZA decision-making process. Applicants are strongly 
recommended, at the time of filing a Form 120 application, to make contact with these agencies to discuss the 
merits of their application. OP can be reached at (202) 442-7600. 


