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GOVERNMENT OF THE DISTRICT OF COLu:tilinAJFf/CE OF ZONING 

'( '£A} Sf/ Board of Zoning Adjustment 
b v 2611 NOV 23 AH I J: 04 

RE: BZA Application Number 18263 
Applicants: Stephanie and John Lester 
Respondents: Charles and Susan Parsons 

MOTION FOR RECONSIDERATION 

The Respondents, Charles and Susan Parsons, pursuant to District of Columbia 

Administrative Procedure Act ("DCAPA") § 1-1500 et seq and 11-3126.2 of D.C. 

Zoning Regulations, respectfully move the Board for reconsideration of its Summary 

Order dated November 17, 2011 issued in the above captioned case. 

Reconsideration is respectfully requested because the Board, considering 

this Application, erroneously excluded two timely-filed submissions: 1) the 

Respondents' November 3, 2011 Opposition to the Application (Exhibit 1), and 2) 

the Capitol Hill Restoration Society's (CHRS) November 4, 2011 Opposition (Exhibit 

2.) These submissions addressed the legal merits of a central"trellis issue" in the 

Application, namely whether a trellis can be treated as a legally cognizable 

"connection" that overcomes the statutory definition of otherwise separate 

buildings. On November 8, 2011, in excluding these submissions, the Board 

erroneously stated it had closed the record on October 25, 2011. 

Ironically, the Applicants, on November 4, 2011, filed their own submission 

in which they admitted that the Board had "left the record open" for additional 

information on "the trellis issue." Exhibit 3. As will appear hereafter, the transcript 

of the October 25, 2011 hearing (~ibit 4) unequivocally demonstrates that the 

record on this application was kept open to receive submissions and for further 

discussion on the "trellis issue." BOARD OFZONINGADJliS'I'MENT 

1 
Dlalrlct$: CASENO. ;1. 

EXHIBITNO _ 

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47

Board of Zoning Adjustment
District of Columbia
CASE NO.18263
EXHIBIT NO.47

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47

Board of Zoning Adjustment
District of Columbia
CASE NO.18263
EXHIBIT NO.47



Indeed, the Board had directed that any submissions related to the trellis 

issue had to be filed on or before November 4, 2011. Exhibit 4, page 104. Thus, both 

Exhibit 1, Exhibit 2 and Exhibit 3 were all timely filed with the Office of Zoning in 

accordance the Board's deadline. The trellis issue was ripe for discussion at the 

Hearing on November 8, 2011. 

Upon analysis, the October 25, 2011 transcript (Exhibit 4) shows that the 

Board sought information on whether Applicant's "trellis issue" constituted a 

"meaningful connection between structures" was a legal issue that was squarely 

before the Board for consideration. Exhibit 4, page 89. The Office of Planning had 

been requested to a legal briefing on the trellis issue, but had not done so. Exhibit 4, 

page 90. Instead of providing a proper legal briefing, the Office of Planning merely 

suggested a theory that the trellis was somehow a "meaningful connection." Exhibit 

4, page 89. It opined that it "believed there was a case," but never provided any 

citation. Exhibit 4, page 90-91. 

In light of this shortfall on the merits, the Board Chairman expressed genuine 

concern that she was "trying to look at that issue right now, so that would be one of 

my questions as to where this at least 51-percent coverage concept came from." 

Exhibit 4, page 91. Thus, when the October 25, 2011 hearing was concluded, the 

transcript is very clear that the Board recognized that the legal merits of the trellis 

issue had not been adequately addressed. One of the Board members even stated 

that, on the merits of the trellis, he was not sure what decision had been made 

elsewhere. Exhibit 4, page 94. 
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Another Board member suggested that "we leave the record open in a way 

that allows the neighbors to submit any materials .. " Exhibit 4, page 103. Ultimately, 

the Board Chairperson stated "So we won't close the record at all." Exhibit 4, page 

104. The Chairperson stated that the Board was giving "everybody a full two weeks 

.... to get information into our office .. " Exhibit 4, page 104. 

Both the Respondent and the CHRS relied upon the Board commitment to 

receive briefing and decide the trellis issue on the merits. Both the Respondents and 

the CHRS explained in detail in their submissions how the Applicants had 

improperly framed their application as one for a special exception. On the merits, 

under the zoning regulations, the Applicants were required to seek a variance. 

Exhibit 1 and 2. 

However, at the Hearing on November 8, 2011, the Board advised both the 

Respondents and the CHRS who were present that it would not consider their two 

submissions in its deliberations. The Board stated that the reason for refusing to 

consider Exhibit 1 and 2 was the belief that it had formally closed the record at the 

end of its October 25,2011 proceeding. Given the volume of work imposed upon the 

Board, they may well have been misled by an erroneous entry in the file jacket. See 

Exhibit 5. Upon inspection, Exhibit 5 suggesting record closure cannot be squared 

with the trcmscript, Exhibit 4. 

Admittedly, Exhibit 5 was a handwritten entry made without the benefit of 

the typed transcript of the October 25, 2011 hearing. Nevertheless, Exhibit 5 cannot 

be reconciled with the Board's unequivocal invitation for "additional submissions." 

The transcript makes clear that the Board left the record open and preserved the 
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right of all parties, including the Applicant, to file additional submissions based on 

the legal merits of the trellis issue. Exhibit 4, page 104. 

The Board Chairman stated: 

"So we won't close the record at all. . .... So this case will be put on the 
Decision Calendar with the record being left open." Exhibit 4, Transcript 
pages 104-105 

Brief Procedural History. 

On July 28,2011, Applicants filed an application with the Board seeking two 

special exceptions and a variance. Among other things, the Lesters sought to add a "two 

story addition to the existing one-family row dwelling." Of particular interest in this case 

is that the Lesters also sought: 1) a special exception "to construct a two story accessory 

garage not meeting the lot occupancy requirements: 2) a special exception "from the 

accessory building one-story height limitation"; and 3) a variance "from the building lot 

control restrictions to allow apartment use of the second story of the proposed two story 

accessory garage." 

The Applicants' proposed a two-story garage/apartment which does not qualify as 

an accessory building under either 11 DCR 2500.4 or 2500.5. Indeed, the Applicants 

unequivocally stated in their original application on July 28, 2011 that they sought a 

variance. Their original application identified their need to secure a variance to construct 

a garage with a second floor accessory apartment without any connection to the main 

house. As such, their proposed structure would be considered a second prinCipal 

building and use requiring a variance. The Applicants were correct, because their 

garage/apartment structure simply does not qualify as an "accessory building," and 

they are required to present: 1) substantial evidence that they would suffer 
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"financial hardship" in using the property consistent with the Zoning Regulations, 

and 2) it would be difficult for them to build upon the property in compliance with 

the Zoning Regulations. See 11 DCR 404.1. 

The Applicants recognized that they could not meet the heavy burden 

imposed for obtaining a variance because on October 11, 2011, they amended their 

zoning application. The Applicants' amended application presented a novel trellis 

artifice, connecting their existing building with their proposed building. This device 

was not present in their original application. 

At the October 25, 2011 Hearing, the Applicants urged that they could avoid 

the variance requirement by claiming the trellis was created a "physical connection" 

of their proposed separate two-story garage/accessory apartment building with 

their main house. Applicants presented their trellis as a one-story 23-foot, 6-inch 

long trellis, called a "covered path," and locating along the eastern side of their rear 

yard. The Applicants claim this "covered walkway'' miraculously transformed the 

garage they propose to build into a unitary part of their main house. They theorized 

that their proposed two-story garage should now be treated as an addition to their 

main house. However, Applicants' trellis artifice cannot be squared with the zoning 

regulations and has been rejected by other courts. The trellis issue cried out for a 

full legal briefing for the Board. 

In Exhibits 1 and 2, Respondents and CHRS explained how, on the merits, the 

Applicants' theory fails to qualify for a special exception. Under the law, the 

Applicants cannot so simply circumvent a required variance. 

The Hearings of October 25, 2011 and November 8, 2011 
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On October 25, 2011, Application No. 18263 came before the Board for 

Hearing. At this hearing, the CHRS urged that the Applicant were required to satisfy 

the burden of a variance to obtain permission for their two-story garage/apartment 

The CHRS argued that Applicants' trellis did not create a "legitimate connection" 

between the house and the proposed two-story garage, because the trellis did not 

meet the "definition of a building or structure." Exhibit 4, Transcript page 86. The 

CHRS felt that the Application for a two-story garage apartment does "absolute 

violence" to the Zoning Regulations and the Zoning Ma.p. Exhibit 4, Transcript page 

88. 

Applicant steadfastly resisted any suggestion that the applicantwas required 

to seek a variance. Exhibit 4, Transcript page 101. the Applicant protested that a 

"special exception under 223" was the proper basis for the consideration of their 

application. Exhibit 4, Transcript page 101. 

As the Chairperson stated, the merits of "this trellis issue and a meaningful 

connection" were not at all clear. EXhibit 4, Transcript page 90. The Office Planning 

failed to provide the "briefing "the Board had earlier requested in order to properly 

consider the legal merits on the issue. Exhibit 4, Transcript page 90. 

At the conclusion of the October 25th hearing, the Chairperson specifically 

stated: "it would behoove the Board to at least leave the record open .. " EXhibit 4, 

Transcript page 103. With this clear expression of the need to develop the merits of 

the trellis connection, the Chairwoman set a deadline of November 4, 2011 for all 

parties to file additional submissions. Exhibit 4, Transcript page 104. 
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Respondents filed their Opposition (Exhibit 1) and the CHRS also filed its 

Opposition to the Application. Exhibit 2. Without serious dispute, these submissions 

carefully analyzed the legal merits of Applicants' trellis connection in a manner 

needed by the Board. 

However, at the November 8, 2011 hearing. the Chairwoman advised that the 

Board would not consider either the Respondents' or the CHRS' submissions. 

After the Board excluded the submissions, it proceeded to deliberate, and 

reach a resolution without the briefing on the legal merits that it had requested 

earlier from the Office of Planning. At the November 8, 2011 Hearing, the Board 

failed to consider the central issue of whether the application should be one for a 

variance. Instead, the Board, without the benefit of a legal briefing. summarily 

treated the zoning application, and the trellis, as a proper subject for a special 

exception. The Board then based its decision on the perception that the applicant 

had met the burden of a special exception, and granted this exception. 

ARGUMENT 

The Order of November 17, 2011 should be v~c~ted for want of a proper 

legal predicate. This Application should be remanded for a hearing on the merits of 

whether the Applicant's application was properly one for a special exception. 

Notably, Applicant's original application admitted that a variance was necessary. 

It 'is well settled that a BAZ decision "must be accompanied by written 

"findings of fact and conclusions of law which are supported by and in accordance 

with reliable. probative. and substantial evidence. Citizens Coalition v. District of 

Columbia Bd. of Zoning Adjustment, 619 A.2d 940, 946 (D.C. App.,1993). 
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Moreover, Citizens Coalition specifies that'' 

Three requirements are inherent in this "substantial evidence" test 
which has been articulated by this court: (1) findings must be made on 
each contested issue of fact: (2) the decision must rationally follow from 
the facts; i.e., there must be a" 'rational connection between the facts 
found and the choice made ... and (3) there must be sufficient evidence to 
support each finding, i.e., " 'such relevant evidence as a reasonable mind 
might accept as adequate ... .' Citizens Coalition at page 946 

Here, the Board had stated in the record that it wished a "briefing" on the 

trellis issue which is at the heart ofthis case. Essentially, the Board wanted to know 

whether Applicants' one-story trellis could be construed as making their main house 

and their requested two-story structure into one building. Exhibit 4, Transcript page 

90. The Respondents and CHRS, in filing their submissions, sought to assist the 

Board in making a proper judgment on the merits. 

Unfortunately, the Respondents and the CHRS legal briefings on the 

contested legal issues of the trellis were never considered. It is very clear that the 

merits of the trellis issue were never properly addressed before the November 17, 

2011 Order was issued. 

On the requirement for "substantial evidence" in a proper appellate record, this 

Board's attention is invited to the commendable logic of Johnson v United States, 398 A 

2d 354,365 (D.C. App, 1979) in which abuse of discretion by a trial court necessitated a 

new trial. The Johnson court observed that: "Abuse of discretion is a discretion exercised 

to an end or purpose not justified by and clearly against reason and evidence. It is abused 

where a court does not exercise a discretion in the sense of being discreet, circumspect, 

prudent and cautious." 
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The Johnson court went on to enumerate several considerations, but, in particular 

discussed whether "substantial evidence" had been properly developed to enable a judge 

(or Board) to properly exercise discretion: 

" . .In many respects this test of the sufficiency of the record underlying a trial 
court's discretionary action is comparable to the "substantial evidence" test 
of the record in the judicial review of an administrative action. In both the 
judicial and administrative spheres the requirement that the decision-maker 
compile a record makes certain that the facts of the case do not escape his 
attention and makes it more probable that tbe decision-maker will exercise 
his discretion in a proper manner. " 

Had the Board permitted consideration on the merits of Applicants' trellis on 

November 8, 2011, there was a reasonable expectation that a different result would have 

attached. The Board should have received and considered the Respondents and CHRS 

submissions, especially since the Board had earlier acknowledged the need for a briefing 

on the trellis issue. 

Under the zoning regulations' definition of "building," the construction of a 

trellis, providing "communication" between the main house and the proposed two-

story structure, cannot be construed as making the main house and the two-story 

structure one building. See Goto v. D.C. BZA, 423 A.2d 917, 927 & n. 1(D.C. 1980) 

(Kelly, J., concurring in part and dissenting in part), wherein Judge Kelly noted that: 

The Board interpreted the term "building," defined as a "structure having a 
roof supported by columns or walls for the shelter, support or enclosure of 
persons, animals, or chattel" in§ 1202 [now§ 199] of the Zoning 
Regulations, to include the kiln. It rejected petitioner's argument that a 
kiln is not for sheltering, supporting, or enclosing pots but for firing, or 
"cooking" them, and that it is thus most comparable to a backyard 
barbecue. The Board also found that the gas pipes running from the main 
building to the kiln constituted such "communication" between them as to 
make them one building, despite the following language in the 
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Regulations: "The existence of communication between separate portions 
of a structure below the main floor shall not be construed as making such 
structure one building"(§ 1202) and despite the absence of any statutory 
or case law referring to pipes or plumbing as a means of "communication" 
between buildings. (''Communication" normally appears to be used as an 
equivalent term for ''access.") In my judgment, the Board's interpretation 
of the terms "building" and "communication" are not only contrary to 
common sense but also plainly erroneous and inconsistent with the Zoning 
Regulations. . .. 
(Emphasis in original and citation omitted.) 

Moreover, other courts that have reviewed the merits of the issue of an 

Applicant's use of a trellis or covered walkway or breezeway to connect a garage or 

other outbuilding to the main house does not make that garage an addition to the 

house. This is especially so where, as here, especially the Applicants' trellis is 

transparently intended to circumvent the restrictions of the zoning ordinance. 

For example, in Evans v. ZHB of Borough of Spring City, 732 A.2d 686 (Pa. 

Cmwlth Ct. 1999), the plaintiffs (the Evans) obtained a building permit for the 

construction of an accessory building to the rear of their residential lot zoned R-3, to be 

used for parking and storage. The plaintiffs later constructed a three-bedroom apartment, 

for their daughter, her husband, and her child, above the garage without obtaining a 

proper permit from the borough. 

The borough-zoning officer issued a notice of violation on the grounds that the 

use of the accessory building as an apartment violated the zoning ordinance. The 

plaintiffs appealed to the zoning hearing board, seeking an interpretation that their 

proposed construction of an enclosed 50-foot breezeway conilecting the main single-

family dwelling and the accessory building containing the apartment should be 

interpreted as creating a two-family dwelling on the lot permitted by right in the R-3 
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zoning district. The Evans also requested a variance from the 25-foot or 20-foot rear yard 

requirement for a two-family dwelling which the zoning board rejected. 

On appeal the Evans court affirmed, stating as follows: 

With or without a breezeway, the main dwelling and the apartlilent above 
the accessory building are two separate single-family dwellings, not a two­
family dwelling. The Board thus properly rejected the interpretation of the 
Ordinance urged by the Evans. The Evans were therefore required to 
obtain a use variance to maintain the two separate single-family dwellings 
on the lot. 

732 A2d at 690. 

Other courts have similarly held that "[a]n accessory building or out building does 

not lose its character as such for purposes of the applicable setback or building location 

[ot building height] restrictions, merely because it has been attached to the main building 

by, for example, the construction of a covered breeze way, particularly where the 

motivation for such construction is to circumvent the applicable restrictions." Turner v. 

Sellers, 878 So2d 300,305 (Ala. Civ. App. 2003) (proposal to connect proposed 

accessory building, to be used as a children's playroom and storage room, to the existing 

house by a covered, but open, walkway approximately 10 feet wide did not exempt the 

accessory building from complying with restrictive covenant that outbuildings must be 

located "to the rear" of the property); accord, Kamp v. Stebens, 517 N.W.2d 227,229 

(Iowa App. 1994) (holding garage was an "accessory structure" in violation of zoning 

ordinance provision restricting height of accessory structures and not part of the house, 

where the connecting 16-foot long breezeway was an obvious "subterfuge" to circumvent 

the zoning restrictions); see also Daughters of St. Paul, Inc. v. ZBA ofTown ofTrumbull, 

17 Conn. App. 53,67, 549 A2d 1076, 1083 (1988) (order of nuns proposed constructing 

a convent with a garage connected to the main building by a 18 and~ foot long glass-
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enclosed, covered walkway; court held that garage was an "accessory building" that 

required only a 20-foot rear yard setback, not the 50-foot setback applicable to the main 

building; "[i]t does not comport with common sense to construe the term 'accessory 

building' so as to exclude a freestanding garage that is unmistakably a separate building, 

merely because there is an eighteen foot, six inch long, glass-enclosed, covered walkway 

between the garage and the m~in building."). 

FOR THE FOREGOING REASONS, Respondents respectfully pray that their 

Motion for Reconsideration of the November 17, 2011 Order be granted. Respondents 

pray that the Board vacate the November 17, 2011 Order. Respondents pray that this 

'Soard reconvene a Hearing for full consideration of the merits of the trellis issue, and 

order the Applicants to submit proof on its burden for a variance on their proposed two-

story garage/apartment. 

Respectfully submitted, 

Charles C. Parsons 
129 C Street SE 
Washington, D.C. 20003 
202-544-8236 
cparsons@cparsonslaw .com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was mailed, postage pre-paid, this 

1st day of November, 2011 , to: 

Jennifer Cox Fowler. A .I.A. 
Fowler Associates 
1819 D Street SE 
Washington DC 20003 
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Stephanie and John Lester 
117 C Street SE 
Washington, D.C. 20003 

Gary M. Peterson, Esq. 
Capitol Hill Restoration Society 
810 Massachusetts Avenue NE 
Washington, D.C. 20002 

Charles C. Parsons 
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RE: 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

BZA Application Number 18263 
Applicants: Stephanie and John Lester 
Respondents: Charles and Susan Parsons 

RESPONDENTS' OPPOSITION TO APPLICANTSt REQUEST 
FOR SPECIAL EXCEPTION 

-.. 
CJ'\ 
N 

Come now, Charles and Susan Parsons, respondents and neighbors residing at 129 

C Street SE, and respectfully oppose the amended application filed in BZA App. # 

18263. The applicants improperly request this Board to consider their application as one 

for special exceptions to allow their proposed construction at 117 C Street SE. As will 

appear hereafter, Applicants are actually required to seek a variance from the lot control 

restriction for their proposed use. indeed, their original application so stated. They should 

be estopped to employ the artifice of a trellis, disclosed in their amended application, to 

circumvent the wording and spirit of the zoning regulations. Under the zoning regulations 

and the case law, the application should be denied. 

Statement of Facts 

According to D.C. records, Stephanie and John Lester purchased the property at 

117 C Street SE on April 23,2001. The Lester's' property is located in an R-4 zone in the 

District of Columbia. The premises at 117 C Street SE is part of a historic row of twelve 

( 12) buildings on the south side of the 100 block of C Street SE. These buildings were all 

constructed together in 1868. Each of the historic buildings, which are interconnected, 

has an odd numbered address, the westmost building being numbered 109 C Street SE, 

and extending to 131 C Street SE on the east. The buildings are squarely in the district 

created by the Capitol Hill Historic Landmark and Historic District Protection Act of 
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1978,5 D.C. Code § 1001 et seq. See Exhibit 1, a plat of Square 733 tbat was part of an 

application in the same square in 2009. 

The premises at 117 C Street SE is a row house i.e., if occupied by one family. a 

"row dwelling". See 11 OCR 199 (defining a "Dwelling, Rown as a ''one-family 

dwelling having no side yards"). All of the interconnected historic buildings in the 

subject row face north, and each building, except 131 C Street SE, is nineteen feet wide. 

Each building comprises three above ground floors, and a basement. The lots on each of 

the historic building (e~cept 109. 111 and 113 C Street SE) extend southward from the 

facade approximately 119ft., 6 inches and end on a thirty-foot (30 ft.) wide east-west 

extending alley. 

According to D.C. records, the basement of 117 C Street SE has been a rental unit 

for over twenty-five years. Exhibit 2. Thus, the Lesters own a "flat" or two-family 

dwelling on their property, a permitted use in an R-4 zone. See 11 DCR 330.5(f) (a 

"Flat" is permitted as of right in an R-4 district); 11 DCR 199 (defining a "Flat" as a two· 

family dwelling.) A two-family dwelling is defined as "a dwelling used exclusively as a 

residence for two (2) families living independently of each other." 11 DCR 199 

(definition of "DweUing, two-family"). 

With the exception of 131 C Street SE, each of the historic buildings in the row 

has a uniform "dog leg" courtyard. The northmost face of each courtyard is 30 feet back 

from the front of the building, and each courtyard is 6'6" wide. Exhibit 1 shows the 

actual dog-leg configuration of 117 C Street SE with clarity lacking in the applicant's 

drawing. 
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The Lester's application did not include a drawing of the basement apartment in 

their building. Even so, according to the First Floor Plan of their application, the Lester's 

main or primary residence is located on the floor above the basement apartment. The 

Lesters enter their primary residence :{rom a front door elevated landing, and their main 

floor includes a deck that extends from the existing first-floor kitchen into the dog leg 

court yatd. This deck includes an exterior staircase that aJlows the Lesters to descend to 

their rear yard. 

The lot at 117 C Street SE comprises 2.270.5 square feet (19ft. wide x 119.5 ft. 

long). Each row house, when originally constructed, extended 50'6" from the north 

fayade on C Street. Overtime, additions or extension$ were added to some of the premises 

lengthening the buildings southward. At some time before the Lesters purchased their 

property, an extension was added to the rear of 117 C Street SE. This extension increased 

the depth of their existing structure to approximately 72 feet from the original dimension 

of 50' 6 .. feet from the north face of the building. See Exhibit 1. Under the R4 zoning 

laws, the owners of one of the historic building are entitled to occupy l ,3623 square feet 

(60%) as a matter of right. It is noteworthy that § 223.3 mandates that all new and 

existing structures "shall not exceed .... seventy percent (70%) in the R~3, R4, and R-5 

Districts." 

On July 28, 2011, the Lesters filed their application with the Board seeking two 

special exceptions and a variance. Among other things, the Lesters sought to add a "two 

story addition to the existing one~family row dwelling." Of particular interest in this case 

is that the Lesters also sought: 1) a special exception "to construct a two story accessory 

garage not meeting the lot occupancy requirements: 2) a special exception "from the 
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accessory building one-story height limitation',; and 3) a variance "from the building lot 

control restrictions to allow apartment use of the second story of the proposed two story 

accessory garage." 

In their application, the Lesters claimed that their existing lot occupancy 

comprised only 1005.2 sq. ft. However, upon closer inspection and after properly 

accounting for their dog~leg courtyard, the Lester's current building area actually covers 

1095 sq. ft. This is no trifling error, because their original application, as does their 

amended application, seeks to cover 1,665 sq. ft. or occupy 73.3% of the lot. This 

coverage would clearly violate the mandatory limitations of§ 223.3. 

An accessory apartment is defined as "a complete apartment unit contained within 

a one-family detached dwelling. The premises at 117 C Street SE is clearly not a detached 

dwelling. An accessory apartment requires a kitchen and bath facilities separate from the 

principal dwelling and may have a separate entrance." 11 OCR 199 (definition of 

"Accessory apartment"). An accessory apartment is one of a number of accessory uses 

that are permitted in the District's R-1 zone. See 11 OCR 202.1 0; DuPont Circle 

Citizens' Association v. D.C. BZA, 749 A.2d 1258, 1262 & n. 9 (D.C. 2000). 

While an accessory apartment may be a pennitted accessory use in a R-4 zone 

under certain circumstances that are not present here, because the property at 117 C 

Street SE is not a "a one-family detached dwelling." The subject premises is clearly a row 

house sharing common walls on both sides with its neighbors. Although it does not apply, 

it should be observed that 117 C Street SE cannot satisfy the conditions set forth in 11 

OCR 202.10. See 11 OCR 331(a) (permitting "[a}ny accessory use or accessory building 

4 

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47



permitted in R-3 Districts under§ 321"); see 11 OCR 321(a) (permitting "[a]ny accessory 

use or accessory building permitted in R-1 Districts under§§ 202 and 204"). 

The D.C. zoning regulations further provide that "[a]n accessory building in any 

zone district shall not exceed one (1) story or fifteen feet (15ft.) in height, except as 

provided in 2500.5." 11 DCR 2500.4 (emphasis added). Section 2500.5 further provides 

that "[i]n an R-1-A or R-1-B District only, an accessory private garage may have a 

second story used for sleeping or living quarters of domestic employees of the family 

occupying the main building." 11 OCR 2500.5 (emphasis added). 

The Lesters proposed two-story garage/apartment does not qualify as an accessory 

building under either 11 DCR 2500.4 or 2500.5. Indeed, they recognized as much when 

they originally applied for a variance on July 28, 2011. Initially, the Lesters correctly 

applied for a variance to allow them to have two principal residential uses or buildings on 

the same lot 

Without serious dispute, if the Lesters obtained permission to construct a garage 

with a second floor accessory apartment without any connection to the main house, it 

would be considered either a second principal use requiring a use variance, or a 

second principal building requiring a special exception under 11 DCR 2516. 

Moreover, because the Lester's garage/apartment structure does not qualify as an 

"accessory building, n they would be required to obtain a dimensional or area 

variance from the R-4 zone's 20-foot rear yard setback requirement. See 11 DCR 

404.1. 

On October 11, 2011, evidently recognizing that they could not meet the 

heavy burden imposed for obtaining a variance, the Lesters amended their zoning 
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application. The Lester's amended application now presents a novel artifice. The 

Lesters now seek to connect their separate two-story garage/accessory apartment 

building to their main house using a 23-foot, 6-inch long trellis or "covered path" 

located over the eastern side of their rear yard. 

In their amended application, the Lesters now urge that the two story garage 

they propose should be deemed an addition to their main house because their 

"covered walkway" would connect it to their main house. Plainly, by urging that 

their trellis transforms their proposed two-story garage into an "addition", rather 

than remaining a second principal building or a second principal use on their R-4 

lot, the Lesters seek to circumvent a required variance. Contrary to their original 

application, the Lesters suggest that what is now needed is a special exception 

under 11 OCR 223.1 from the rear yard reqtJirements of 11 DCR 404.1. With this 

elastic interpre~tion, the Lesters claim they should be allowed to construct their 

two-story garage at the rear of the property. 

The Lester's proposal is flawed because it tuns afoul of both the wording and 

spirit of the zoning regulations for a number of material reasons. First, an accessory 

apartment can only be added within an existing "one-family detached dwelling." See 

11 DCR 199, defining a "Dwelling, one-family detached" as "a one-family dwelling, 

completely separated from all other buildings and having two (2) side yards." As 

previously stated, the Lesters, who have three children, own and occupy a flat or 

two-family dwell_ing on their property. Even if the Lesters were to immediately 

discontinue the rental of their basement apartment, their home nevertheless 

remains a row house, which is not "completely separated from all other buildings" 
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and does not have any side yards. Thus, even if the Lester's proposed 

garage/accessory apartment building could somehow be deemed to be an "addition" 

to their main house for purposes of Section 223.1, the proposed accessory 

apartment cannot be reconciled with a "one-family detached dwelling'' as required 

by the zoning regulations. Thus the Lesters are required to seek an application for a 

use variance. 

Secondly, even if the Lesters' house were somehow accepted as a one-family 

detached dwelJing, their proposed accessory apartment requires the issuance of a 

special exception plus at least one waiver. The special exception would have to be 

issued by the Board of Adjustment pursuant to Section 3104 of the zoning 

regulations. See 11 DCR 202.10. A waiver would also be needed since the new 

apartment is to be built over the proposed garage, not through internal conversion 

of the house, and will involve additional lot occupancy and gross floor area. See 11 

OCR 202.10(d). Additional waivers would be required if, for example, the number 

of persons occupying the main house and the apartment exceeded six (6) persons. 

See 11 OCR 202.10(g). If more than two waivers are required, the Lesters' 

application would be deemed one for a use variance. See 11 DCR 202.10(i)(3). 

Third, the Lesters proposed trellis or "covered pathway" connecting the 

garage/accessory apartment building1 to the main house is insufficient to make the 

former an "addition" to the latter. The D.C. zoning regulations do not define the 

term "addition." The term "building", however, is defined as follows: 

1 The term "Garage, private" is defined as meaning "a building or other structure, or 
part of a building or structure, not exceeding nine hundred square feet ... in area, 
used for the parking of one (1) or more motor vehicles and having no repair or 
service facilities .... /d. (emphasis added). 
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Building- a structure having a roof supported by columns or walls 
for the shelter, support, or enclosure of persons, animals, or chattel. 
When separated from the ground up or from the lowest floor up, each 
portion shall be deemed a separate building, except as provided 
elsewhere in this title. The existence of communicQtion between 
separate portions of a structure below the main floor shall not be 
construed as making the structure {1) building. 

11 DCR 199 (emphasis added). 

The "main floor" of a building is "the floor of the story in which the principal 

entrance of a building is located." 11 DCR 199 (definition of"Main floor''). In this 

case, the main floor ofthe Lesters' house is actually the second floor, or the floor 

above their basement apartment. Their proposed trellis over their back yard would 

not connect to or be aligned with their primary or main residence floor. In short, the 

Lester's main floor remains fully one story above their proposed garage/accessory 

apartment building. 

Additionally, under the zoning regulations' definition of "building," the 

construction of a trellis, providing "communication" between the main house and 

the proposed two~story structure, cannot be construed as making the main house 

and the two-story structure one building. But see Goto v. D.C. BZA, 423 A2d 917, 927 

& n. 1(D.C. 1980) (Kelly, J., concurring in part and dissenting in part), wherein Judge 

Kelly noted that: 

The Board interpreted the term "building," defined as a "structure having a 
roof supported by columns or walls for the shelter, support or enclosure of 
persons, animals, or chattel" in§ 1202 [now§ 199] of the Zoning 
Regulations, to include the kiln. It rejeeted petitioner's argument that a 
kiln is not for sheltering, supporting, or enclosing pots but for firing, or 
"cooking'' them, and that it is thus most comparable to a backyard 
barbecue. The Board also found that the gas pipes running from the main 
building to the kiln constituted such "communication" between them as to 
make them one building, despite the following language in the 
Regulations: "The existence of communication between separate portions 
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of a structure below the main floor shall not be construed as malcing such 
structure one building"(§ 1202) and despite the absence of tm.Y statutory 
or case law referring to pipes or plumbing as a means of "communication" 
between buildings. ("Communication" normally appears to be used as an 
equivalent term for "access.") In my judgment, the Board's interpretation 
of the terms "buildh1g" and "communication" are not only contrary lo 
common sense but also plainly erroneous and inconsistent with the Zoning 
Regulations. . .. 

(Emphasis in original and citation omitted.) 

Finally, even if the requirement that the <(communication" between the main 

house and the two-story garage/apartment structure exist at or above the main 

floor, could somehow be met (e.g., a two-story trellis or an elevated, covered 

walkway), the two-story/apartment structure located at the rear of the property 

does not otherwise qualify as an "addition,N but rather would be a separate building. 

While the D.C. Court of Appeals has yet to address this question, case law 

from other jurisdictions strongly supports the conc)u_sion that the use of a lengthy 

covered walkway or breezeway, such as the proposed trellis, to connect a garage or 

other outbuilding to the main house does not make the garage an addition to the 

house. This is especially so where, as here, especially the Lester's construction of the 

covered walkway is transparently intended to circumvent the restrictions of the 

zoning ordinance. 

For example, in Evans v. ZHB of Borough of Spring City, 732 A.2d 686 (Pa. 

Cmwlth Ct. 1999), the plaintiffs (the Evans) obtained a building permit for the 

construction of an accessory building to the rear of their residential lot zoned R-3, to be 

used for parking and storage. The plaintiffs later constructed a three-bedroom apartment, 
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for their daughter. her husband, and her child, above the garage without obtaining a 

proper permit from the borough. 

The borough zoning officer issued a notice of violation on the grounds that the 

use of the accessory building as an apartment violated the zoning ordinance. The 

plaintiffs appealed to the zoning hearing board, seeking an interpretation that their 

proposed construction of an enclosed 50-foot breezeway connecting the main single-

family dwelling and the accessory building containing the apartment should be 

interpreted as creating a two-family dwelling on the lot permitted by right in the R-3 

zoning district. The Evans also requested a variance from the 25-foot or 20-foot re~ yard 

requirement for a two-family dwelling. 

The zoning hearing board concluded that the use of the accessory building for a 

dwelling was not permitted under the Ordinance; that the two separate free-standing 

dwellings in a residential lot were not permitted either by right or by a special exception; 

that the propOsed construction of a breezeway connecting the two separate dwellings 

would not create one two-family dwelling permitted by the Ordinance; and that the 

plaintiffs failed to establish entitlement to a variance. The board affirmed the 

enforcement notice, rejected the interpretation of the zoning ordinance urged by the 

plaintiffs and denied the application for a variance. On appeal, the trial court affirmed. 

On appeal the Evans court affirmed, stating as follows: 

With or without a breezeway, the main dwelling and the apartment above 
the accessory building are two separate single-family dwellings, not a two­
family dwelling. The Board thus properly rejected the interpretation of the 
Ordinance urged by the Evans. The Evans were therefore required to 
obtain a use variance to maintain the two separate single"family dwellings 
on the lot. 

732 A.2d at 690. 
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Other coum have similarly held that "[a]n accessory building or out building does 

not lose its character as such for purposes of the applicable setback or building location 

[or building height] restrictions, merely because it has been attached to the main building 

by, for. example, the construction of a covered breeze way, particularly where the 

motivation for such construction is to circumvent the applicable restrictions." Turner v. 

Sellers, 878 So.2d 300,305 (Ala. Civ. App. 2003) (proposal to connect proposed 

accessory building, to be used as a children's playroom and storage room, to the existing 

house by a covered, but open, walkway approximately 10 feet wide did not exempt the 

accessory building from complying with restrictive covenant that outbuildings must be 

located "to the rear" of the property); accord, Kamp v. Stebens, 517 N.W .2d 227,229 

(Iowa App. 1994) (holding garage was an ''accessory structure" in violation of zoning 

ordinance provision restricting height of accessory structures and not part of the house, 

where the connecting 16-foot long breezeway was an obvious "subterfuge" to circumvent 

the zoning restrictions); see also Daughters of St. Paul, Inc. v. ZBA of Town of Trumbull, 

17 Conn. App. 53,67. 549 A.2d 1076, 1083 (1988) (order of nuns proposed constructing 

a convent with a garage connected to the main building by a 18 and ~ foot long glass­

enclosed, covered walkway; court held that garage was an "accessory building" that 

required only a 20-foot rear yard setback, not the 50-foot setback applicable to the main 

building; "[i]t does not comport with common sense to construe the term 'accessory 

building' so as to exclude a freestanding garage that is unmistakably a separate building, 

merely because there is an eighteen foot, six inch long, glasswenclosed, covered walkway 

between the garage and the main b~ilding. "). 
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Here, the Lesters are attempting to circumvent the DC zoning regulations, 

including the requirement of 11 DCR 2500.4 that an accessory building not exceed one 

story or 15 feet in height, by attempting to treat the outbuilding as an "addition" through 

the subterfuge of connecting the outbuilding to the main house by use of a lengthy 

covered walkway or trellis. This Board should be guided by commendable reasoning in 

Evans, Turner, K.amp and Daughters of St. Paul, Inc. which held that the outbuilding 

remains a separate building and does not constitute an addition that is integral to the main 

house, just because it is connected to the main house by use of a long covered walkway 

or breezeway. 

It should also be noted that the D.C. Court of Appeals has recently held that an 

"accessory building", to qualify as such, need not be completely detached from the majn 

building. See Chiapella v. D.C. BZA, 954 A.2d 996, 1003-1004 (D.C. 2008), wherein the 

D.C. Court of Appeals upheld the Board of Adjustment's interpretation that a trash room 

that shared a common wall with and was therefore not physically detached from the main 

building nevertheless constituted an "accessory building" where the room's use was 

incidental to the use of the main building and the roof of the trash room was constructed 

at grade level. The court reasoned that .. [t]he BZA is in the best position to interpret the 

regulations it is charged with implementing, and absent any reasons grom1ded in the 

language of the st:atute or regulation or their legislative history that accessory buildings 

must be completely detached, we defer to the BZA's reasonable interpretation." 954 

A.2d at l 004. 

Very simply, this BZA panel should conclude on the facts of this case that there 

are two separate, principal buildings, ~nd the artifice of constructing a trellis simply does 
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not overcome this logical interpretation merely because separate structures are not 

completely detached. 

For the foregoing reasons, Respondents respectfully pray that BZA Application 

No. 18263 be denied, and Applicants should be required to apply for appropriate use and 

dimensional variances. 
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Meridith Moldenhauer 
Chair, District of Columbia 
Board of Zoning Adjustment 
Suite 210 
441 4th Street, NW 
Washington, DC 20001 

RE: BZA#18263 

Dear Chair Moldenhauer, 

CAPITOL HILL RESTORATION SOCIETY 
-P.O. BOX 15264. WASHINGTON. DC 20003-0264. 202•543-()425 

www.chrs.org • i1_1fo®chrs.org 

November 4, 2011 

~ --5 ..-::: 
I 

&'" 

~ 
\J) .. -.&:'" 

The Board of Zoning Adjustinent (BZA) heard this case on October 18,2011. The BZA 
decided to gives the parties until November4, 2011 to file additional information and 
arguments. This letter is that response by the Capitol Hill Restoration Society (CHRS). 

CHRS has three additional points to make after reviewing-the amended plans submitted 
by the applicant that are dated 10-11-11. 

1. Measurement problems. The subject property is o~ of a row of 12 buildings 
constructed at the same time soon after the Civil War (1 09 through 131 C Street, 
SE). The buildings I 09 through 129 C Street, SE, are three-story in front and then 
step_down to two-story in the rear. All have open courts on the west side of the 
two-story portion of the buildings. Attached as Exhibit A is a plan showing the 
footprint of these buildings. You can observe that the north wall of the courts all 
line up and are the same distance from C Street As supplemental proof, attached 
is Exhibit B, an aerial photograph of the C Street properties. The subject property 
is marked by the letter "S" and has an open court that is identical to the others in 
the row. Sheet C-3 of the amended plans shows the proposed footprint of the 
existing house and the additions. The open court is shown 5 to 6 feet deeper than 
the other courts on the block providing less building coverage and distorting the 
figures presented for lot occupancy. A copy of a Office of the Surveyor's plat 
was filed with the application. Y au will recall that earlier this year we had a case 
from Capitol Hill where the official plat gave the property 10 feet more of depth 
than: existed. There may be an error here as well. These measuring problems 
need to be resolved be for the Board goes forward. 

2. Main floor problems. Section 199 of the Zoning Regulations defines a building as 
"Building - a structure having a roof supported by columns or walls for the 
shelter, support, or enclosure of persons, animals, or chattel. When separated from 
the groUild up or from the lowest floor up, each portion shall be deemed a separate 
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building, except as provided elsewhere in this title. The existence of 
communication between separate portions of a structure below the main floor 
shall not be construed as making the structure one (1) building. " (Italics added) 
The topography drops dramatically from the C Street frontage to Rumsey Court. 

. This drop allows the property to have a walkout cellar. In the same section above, 
main floor is defmed as ''Main floor- the floor of the story in which the principal 
entrance of the building is located." The main floor or principal entrance of the 
building is located on C Street. The proposed trellis wiil run from a new door in 
the cellar to the proposed new building and by definition this structure below the 
main floor cannot make the two buildings.into one building. The applicant must 
apply for a variance in this case and not for a special exception. 

3. Trellis problem. The definition of a trellis is "1 a : a structure or f~e of lattice­
work used as a screen or as a support for climbing plants b.: a construction (as a 
bower or summerhouse) chiefly or wholly of latticework c : an arrangement that 
forms or gives the effect oflattice." Webster's Third New International 
Dictionary, unabridged, 1993. As we argued in our letter of October 24,2011, a 
trellis, by definition, cannot, by a reasonable person be considered either a 
structure or a building. The applicant relies on the fact that the proposed walkway 
would provide 51% coverage. This coverage could be 100% on the north 51% of 
the trellis and no coverage of the south 49%, showing the absurd outcomes that 
can be achieved by fooling with the zoning regulations. 

Granting the special exceptions in this case is not in "harmony with the general purposes 
and intent of the Zoning Regulations and Zoning Maps" and will set a destructive 
precedent for all of Capitol Hill. 11 DCMR section 3104. The applicant is using a clever 
trick to harm the general purposes and intent of the Zoning Regulations and the special 
exceptions must be denied. 

For these reason, we urge the Board to approve the application. 

Gary M. Pete , Chair 
Capitol Hill Restoration Society 
Zoning Committee 

CC: Jennifer Cox Fowler 
1742 D Street, SE 
Washington, DC 20003 

John Lester 
117 C Street, SE 
Washington, DC 20003 

Charles C. Parsons 
129 C Street, SE 
Washington, DC 20003 
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November 4, 2011 

Board of Zoning Adjustment 
for the District of Columbia 

441 4th Street, N.W., Suite 210S 
W~~.D.C.20001 

John and Stephanie Lester 
117 C Street, S.E. 

Washington, D.C. 20003 

Re: BZA Case No. 18263 --John and Stephanie Lester 
117 C Street, S.E. (Square 733, Lot 23) 

Dear Board Members: 

...., 
c::J --% 
0 
<: 

I 
.r:-
-o 
:X --.. 
.r:-

Ai the conclusion of the hearing on October 25,2011, in the above-referep.ced case, the 
Board of Zoning Adjustment left the record open for the receipt of the following additional 
information: (i) the trellis issue; (ii) tbe position taken by Mr. Joseph Wall, an neighbor on 
Rumsey Court; (iii) compliance with the special exception standard; and (iv) any additional 
support letters from the applicant. Tilis letter responds to those issues. 

1. The Trellis Issue 

We note for the record that the Board addressed this issue in BZA Case No. 1733 ~. 
There, the applicant proposed a two-story addition to a single-family house at 1229 E Street, S.E. 
The house and addition would be connected by a trellis. The Board questioned whether a trellis 
could be deemed a "building" for purposes of establishing a meaningful connection and 
requested the applicant and the 9ffice of Planning to brief the issue. The Board ultimately 
concluded that 

based on past precedent, the trellis proposed by the Applicant meets the definition 
of building under section 199.1 because the trellis will have a roof that provides at 
least 51 percent coverage and is supported by columns for the shelter, enclosure 
or support of persons. As such, the trellis provides an adequate connection 
between the existing single-family house and the addition to the rear to constitute 
one building under the Zoning Regulations. 

BZA Order No. 17331, effective July 6, 2005, at 2. A copy of the order is attached. 
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This decision reconfirmed the decades-long interpretation of the Zoning Regulations on 
this matter. Consequently, this issue has not come before the Board since 2005. This long­
stan.ding interpretation continues to inform current rulings of the Zoning Administrator. 

2. Position TakeneyMr. Wall 

On Tuesday, November 1, my wife and I met with Mr. Wall and his sister Brigid 
Hollinger, who together own three of the five alley dwellings. They confirmed for us that they 
support our project. 

3. Comoliance with the Speseial Exctmtion Standards 

The test for special exception.relief, as requested in our applicatio~ encompasses both 
the standards enumerated in section 223 of the regulations as well as the provisions of section 
3104.1. Section 3104.1 provides that the Board is authorized to grant special exceptions where, 
in its judgment, the special exceptions "will be in harmony with the general purpose a,nd intent of 
the Zoning Regulations and Zoning Maps and will not tend to affect adversely, the use of the 
neighboring property .... " The general purpose and intent of the Zoning Regulations and Maps 
are to provide adequate light and air, prevent undue concentration of population and the 
overcrowding of land; and provide distn"butio11 of populatio~ busi®ss and industry and use of 
land that will tend to create conditions favorable to transportation, protection of property, civic 
activity, and recreational, educational, and cultural opportunities; and that will tend to further 
economy and efficiency in the supply of public services. This standard is very similar to section 
223, which provides that any proposed addition or accessory structute sball not have a 
substantially adverse effect on the use or enjoyment of any abutting or adjacent dwelling or 
property, that light and air available to neighboring properties shall not be unduly affected, and 
that the privacy of use and enjoyment of neighboring properties shall not be unduly 
compromised. As set forth in the materials we previously submitted and the teStimony at the 
hearing, we have met these tests. 

The R-4 District in which our property is located is designed for two-family dwellings. 
Our proposed addition along the alley will allow two families to reside on our property. 
Consequently, it is in harmony with the distrib~on of population intend~ for the R-4 District 
The addition abuts a 30-foot wide named alley across which is a :five story apartment building, 
thereby not impacting its light and air. The light and air of the alley dwellings farther east, 
abutting the five story apartment building, and again across the 30-foot wide alley are similarly 
not impacted. To the east and west, the alley addition will abut garage structures and thus will 
not block the light and air of neighboring properties. Our abutting neighbors agree in this 
assessment, as evidenced by their letters of support and as discussed below. 

The addition on the top ~f the rear of the house does not unduly affect or compromise light, air, 
or privacy of use or enjoyment of the adjacent properties. Our architect noted in her testimony 
that the courtyard is 7' wide, which is unusually wide, and is entirely on our property. The relief 
we are seeking to avoid the 2' setback and allow for a straight, load-bearing wall will have no 
discernible effect on the neighbor's light and air. 
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4. Additional Support Letters 

In addit_io~ to the support letters previously submitted to the record from owners of 115 C 
Street, S.E., 119 C Street, S.E., and 127 C Street S.E., we have obtained additional support letters 
:from Ms. Heather Podesta, owner of 131 C Street, S.E., and Rev. Louis ~heldon, owner of 139 C 
Street, S.E. Copies of those letters are attached. 

In total, we have received five support letters from immediate I).eighbors (including our 
two adjacent neighbors), three unanimous votes in support from the ANC and its subcommittees, 
the endorsement of the Historic Preservation O:ffi~ and the L 'Enfant Trust, which holds a 
preservation easement on our house, and a recommendation for approval from the Office of 
Planning. 

While we recognize that our neighbor Mr. Parsons objects to our two--story addition along 
Rumsey Court, we note that the concerns he raised at the hearing related to the activities 
generated by the "cOI;nmercial" uses in the alley and the fear that the addition would aggravate an 
already crowded alley. Yet, the addition of a flat in the R-4 District, which is expressly 
permitted by the Zoning Regulations, will not contribute to commercial activities or otherwise 
aggravate conditions in the alley. Rather, the new flat will enhance and reinforce the residential 
quality of the named alley. Further, as was noted at the hearing, Mr. Parsons recently sought and 
received a Variance, over the objection of the Office of Planning, to allow a rental unit on the 
second floor ofhis garage structure on Rumsey Court. Similarly, we note. that the Capitol Hill 
Restoration Society, s objections stemmed from the trellis connection, which is a question that 
has already been resolved by this Board and the long-standing interpretations of the Zoning 
Regulations. CHRS also objected on the grounds that the relief requested would undermine the 
general purposes and intent of the zoning regulations and maps by allowing this addition within 
the Capitol Hill Historic District. We note that the purposes and intent of the zoning regulations, 
cited above, do not address additions within the historic districts. The District's historic 
preservation law and regulations do, however, and the staff responsible for interpreting those 
regulations and law supports the addition as consistent with the character of the historic district. 

Lastly, we request the Board grant the flexibility to modify the design of the building to 
address any comments from the D.C. Historic Preservation Review Board during final review of 
the project so long as the modifications do not require any additional areas of zoning relief. 

Based on the foregoing, we respectfully request the Board to grant our application. 

Very truly yours, 

~-·~,~~ 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Office of Zoning 

Board of Zoning Adjustment 

PUl3LIC MEETlNG 
OF THE BOARD OF ZONING ADJUSTMENT 

9:42 a.m. through 1:34 p.m. 
Tuesday, October 25, 2011 

441 4th Street, N.W. 
Jerrily R. Kress Memorial Room 

Second Floor Hearing Room, Suite 220-South 
Washington, D.C. 20001 

OLENDER REPORTING, INC. 
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Board Members: 

MERIDITH MOLDENHAUER, Chairperson 
NICOLE SORG, Vice-Chairperson 
JEFFERY HINKLE, National Capital Planning 

Designee 
LLOYD JORDAN, Mayoral Appointee 
ANTHONY HOOD, Chairman, Zoning Commission 

Office of Planning: 

PAUL GOLDSTEIN 
ARTHUR JACKSON 
STEVE COCHRAN 
MATT JESSICK 

Also Present: 

CLIFFORD W. MOY, Secretary to the Board 
SHERRY GLAZER, ESQ., 

Office of Attorney General 
MARY NAGLEHOUT, ESQ. 

Office of Attorney General 
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1 in support of the motion, Mr. Hood, Mr. Jordan, 

2 and Mr. Hinkle. Again, the final vote is 5 to 0 

3 to 0. The motion carries, Madam Chair. 

4 CHAIRPERSON MOLDENHAUER: Thank you very 

5 much, Mr. Moy. 

6 And seeing that there's no opposition, I 

7 would like to request that we waive our 

8 requirements and ask that a summary order be 

9 issued. 

10 MR. MOY: Thank you, Madam Chair. 

11 CHAIRPERSON MOLDENHAUER: Thank you. 

12 MR. BRAMMER: Thank you, Madam Chair, 

13 members of the Board. Appreciate it. 

14 CHAIRPERSON MOLDENHAUER: Thank you very 

15 much. 

16 

17 

18 

19 

MS. HAM: Thank you. 

CHAIRPERSON MOLDENHAUER: Thank you. 

Application No. 18263 

MR. MOY: The next and final application 

20 before the Board in its morning session is 

21 Application No. 18263. This is the application 

22 of Stephanie and John Lester, pursuant to 11 DCMR 
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1 1202.1, 3104.1, and 3103.2. This is for a 

2 special exception under Section 223 to allow a 

3 two-story addition to an existing one-family row 

4 dwelling and to construct a two-story accessory 

5 garage, not meeting the lot occupancy (Section 

6 403) requirements, a special exception from the 

7 accessory building one-story height limitation 

8 under Subsection 2500.4, and the variance from 

9 the building lot control restrictions to allow 

10 apartment use of the second story of the proposed 

11 two-story accessory garage. This is under 

12 Subsection 2516.1 in the CAP/R-4 District at 

13 premises 117 C Street, S.E., property located in 

14 Square 733, Lot 23. 

15 CHAIRPERSON MOLDENHAUER: Good morning. 

16 If the parties can please introduce themselves? 

17 MR. LESTER: Good morning, my name is 

18 John Lester. 

19 MS. FOWLER: Good morning. Jennifer 

20 Fowler. 

21 

22 

CHAIRPERSON MOLDENHAUER: Good morning. 

I think we have just a couple of 

OLENDER REPORTING, INC. 
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1 questions on this application. Either I can open 

2 it up for Board questions, or I can ask if you 

3 can provide a brief presentation. 

4 VICE-CHAIRPERSON SORG: Madam Chair, I 

5 have some confusion about the project and the 

6 intent of the different additions here, so I 

7 think I would appreciate a presentation from the 

8 Applicant or Ms. Fowler. 

9 MR. LESTER: Well, I just wanted to say 

10 one sentence. My name is Jack Lester. My wife 

11 and I have lived here for nearly 11 years. We 

12 have three children. We are very pleased to have 

13 the support of our adjoining neighbors and four 

14 of our neighbors within the block, the unanimous 

15 support of the ANC Planning and Zoning, the 

16 unanimous support of the full ANC, and the full 

17 support of the Office of Planning. 

18 And I'll let Jennifer make the 

19 presentation. 

20 

21 

MS. FOWLER: Okay. Good morning again. 

So we originally started this application 

22 with some variances. The intent was to create a 

OLENDER REPORTING, INC. 
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1 rear two-story garage, meeting the height 

2 restrictions of a garage, the 15-foot height 

3 restriction; however, filling in the full second 

4 floor. So we were asking for relief under 2500.4 

5 for a full second floor, and we were also -- we 

6 were kind of in the middle of working with Mr. 

7 Jessick figuring out the use variance relief that 

8 was required. 

9 As we move forward and kind of working 

10 with Office of Planning, it was suggested to us 

11 that we should consider connecting the structure 

12 to the main house in order to basically change 

13 the concept into an addition to the main 

14 structure. So that's what we've done. We've 

li revised the application basically dGwn to special 

16 exceptions for rear yard relief, lot occupancy --

17 sorry -- and open court requirement for the rear 

18 addition. 

19 So, Matt Jessick was very helpful in 

20 working with us and trying to figure out a way to 

21 make this work for this family, and so we've 

22 revised the plans with the connection, which 

OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
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1 eliminates the need for the -- it's no longer an 

2 accessory structure, so it eliminates the 

3 variances in the project. 

4 We did submit drawings electronically 

5 last week, and I don't know if everybody has a 

6 copy of those. I'm not sure how that how that 

7 works with the October 19th plans. 

8 CHAIRPERSON MOLDENHAUER: I believe we 

9 did. That was the partial October 11th, I think 

10 -- I've got an October 11th-dated plans. 

11 MS. FOWLER: Yeah. October 11th shows 

12 the overall concept correctly. The only 

13 additional change we made was to make sure there 

14 was a physical connection between the two 

15 structures with doors on either ends. 

16 I have copies if anybody needs some. 

17 CHAIRPERSON MOLDENHAUER: I think maybe 

18 just two -- we'll need two copies. 

19 MS. FOWLER: Two copies? Okay. Of the 

20 current. 

21 [Pause.] 

22 MS. FOWLER: We apologize for the 
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1 confusion. This has been kind of a moving target 

2 trying to work out the relief that we need. 

3 [Pause.] 

4 CHAIRPERSON MOLDENHAUER: I think we're 

5 all just kind of looking through the drawings and 

6 also in regards to the use. So, if you can walk 

7 us through that, that would be appreciated. 

8 MS. FOWLER: Okay. Well, regarding the 

9 drawings, the only difference on this latest set 

10 is that we've basically created doorways on 

11 either end of the trellis connection, so that it 

12 be a meaningful connection between the house and 

13 the rear structure. So that's really the only 

14 difference between that and the October 11th 

15 drawings. 

16 So the use variance is eliminated by 

17 creating one structure. Instead of a garage, it 

18 becomes an addition. The two-family flat is an 

19 allowed use in the R-4 District. So instead of 

20 your typical basement apartment rental unit, this 

21 is placing the rental unit on the second level of 

22 the addition at the rear of the property. 
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Washington: (202) 898-1108 I Baltimore: (410) 752-3376 

Toll Free: (888) 445-3376 

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47



65 

1 So then we're asking for rear yard relief 

2 and lot occupancy relief, and then there's open 

3 court requirement relief for the addition to the 

4 main house. 

5 CHAIRPERSON MOLDENHAUER: And the rear 

6 yard going from a 20-percent requirement to a 

7 zero-percent proposed is due to the fact that now 

8 the garage addition structure is going to be 

9 considered part of the structure or part of the 

10 house that's going to zero? 

11 MS. FOWLER: That's correct. That's 

12 correct. 

13 CHAIRPERSON MOLDENHAUER: And can you 

14 talk a little bit about any of the neighboring 

15 support that you have for this application? 

16 MR. LESTER: I'll -- as I mentioned, the 

17 ANC unanimous support, the Office of Planning and 

18 the neighbors, the two adjoining neighbors 

19 support this. We're at 117. The one at 115 has 

20 a taller two-story structure with a rental unit. 

21 You should know the context. This alley 

22 is really -- it's a named alley. It's called 
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1 Rumsey Court. There are 9 two-story dwelling 

2 units on the Rumsey Court -- I guess 9, so ours 

3 would be the lOth, 9th or the lOth. So it really 

4 feels like a street with all the residential uses 

5 there. 

6 We back up to a -- our home backs up to a 

7 six-story apartment building right to our rear. 

8 To the right is the five-story Republican 

9 National Club. So it's a very dense area and 

10 again lots of dwelling units. 

11 The three neighbors that have written 

12 letters of support, again, support more 

13 activation in the alley and enhancement to our 

14 block. One of the neighbors came to the Capitol 

15 Hill Restoration lives in one of the dwelling 

16 units -- excuse me -- alley dwelling units. 

17 There are five alley units on Rumsey Court, and 

18 they were supportive of the concept as well, 

19 again. 

20 CHAIRPERSON MOLDENHAUER: Who was that, 

21 that lived on Rumsey Court? 

22 MR. LESTER: Mr. Wall is owns one or 
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1 two of the five alley dwelling units. 

2 CHAIRPERSON MOLDENHAUER: And are those 

3 one of the, I guess, rear garage structure 

4 dwelling units --

5 MR. LESTER: No. 

6 CHAIRPERSON MOLDENHAUER: -- or those are 

7 actually one of the dwelling units that are on 

8 the tar side of the alley that I'm looking at? 

9 MR. LESTER: On the far side of the 

10 alley. 115 owns a unit with -- right next to 

11 ours. It has a two-story garage on the ground 

12 floor and an apartment above. 

13 CHAIRPERSON MOLDENHAUER: A_nd just tor 

14 other Board members, I'm looking at Exhibit 7. 

15 On like the third page, there's a picture of the 

16 alley, and you can see like a green/blue/white 

17 and some other houses that are on that, on Rumsey 

18 Court, which is referred to as the "alley." 

19 MS. FOWLER: Yeah. Those are actually 

20 row dwellings on individual lots. 

21 CHAIRPERSON MOLDENHAUER: On individual 

22 lots. 
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1 MS. FOWLER: Yeah. They're not connected 

2 to any of the houses on D Street. 

3 CHAIRPERSON MOLDENHAUER: And those are 

4 one of the ones that Mr. Wall owns that you were 

5 referencing? 

6 MR. LESTER: That's right. He did not 

7 provide a letter, but he did come to the Capitol 

8 Hill Restoration. He expressed a concern, just 

9 as he and his four dwelling unit neighbors, just 

10 about trash in the alley, and what I have 

11 discussed is building these units and allowing us 

12 to get the trash cans off the alley, all the 

13 homes. It would be an enhancement, and he agrees 

14 with that. 

15 And he's also testified in support of 

16 another residential use on the alley previously. 

17 CHAIRPERSON MOLDENHAUER: So, since you 

18 brought up the question of trash, where would you 

19 keep your trash, and then where would you put 

20 your trash on -- what is it? ~~ Mondays and -~ 

21 MR. LESTER: Well, right now, we have a 

22 parking pad, so the cans sit in the parking pad. 
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1 Many folks that do have garages leave theirs 

2 just in the alley or Rumsey Court. We would keep 

3 ours inside of the garage and just take it out on 

4 Mondays and Thursdays and bring it back in, in 

5 the evening. 

6 CHAIRPERSON MOLDENHAUER: I understand 

7 that from your application that you were planning 

8 on renting the above flat. How would a potential 

9 tenant be? How would they handle their trash as 

10 well? 

11 MR. LESTER: Well, they would come down 

12 the steps from the above unit, come down into the 

13 gq+age. There would be -- I think we showed two 

14 doors. So there would be a door into the garage 

15 space where the cans would be kept, put whatever 

16 trash they have in those cans, and then we, my 

17 wife or I, would take the trash out, again, 

18 Sunday nights and Wednesday nights. 

19 MS. FOWLER: It's a wide garage for a 

20 one-car garage, so there's plenty of room for 

21 cans in addition to a car, so we're not trying to 

22 squeeze too much into the space. 
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1 CHAIRPERSON MOLDENHAUER: Do any Board 

2 members have any other questions for the 

3 Applicant? 

4 VICE-CHAIRPERSON SORG: Madam Chair, I 

5 actually have two questions. 

6 Continuing on the line of questioning 

7 about the neighbors, it looks like we have one 

8 letter from a trust that owns several properties 

9 in and around the alley, and they make three 

10 points in their letter that you submitted. It 

11 doesn't look entirely like support; it doesn't 

12 look entirely like opposition. 

13 Perhaps you can address how you've, you 
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14 know, worked with this neighbor who seems to have 

15 some issue with the height of the addition to the 

16 existing dwelling. 

17 MR. LESTER: Well, the first point is 

18 this is the neighbor that the property is owned 

19 in a trust. It operates as an absentee landlord. 

20 There's probably six or eight guys that live 

21 there, including a person in the unit above the 

22 garage, in the rear, and you may have that 

OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
Washington: (202) 898-1108 I Baltimore: (410) 752-3376 

Toll Free: (888) 445-3376 
Board of Zoning Adjustment

District of Columbia
Case No. 18263

47

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47



71 

1 picture. 

2 So, as I recall, he's supportive of the 

3 two-story structure. He did raise a concern 

4 about the additions we're proposing to the back 

5 of the home on the court, and maybe it's a more 

6 technical point for me. Maybe Jennifer can 

7 address that, and perhaps Matt. 

8 MS. FOWLER: Right. The rear addition to 

9 the main house, we're asking for open court 

10 relief. Technically, we could build the addition 

11 by right, except that we would have to set back a 

12 foot or two from the party -- from the side wall. 

13 So, you know, as you get taller up in the 

14 court, we have to set over further, so we can 

15 build that addition. Just it makes more sense to 

16 try to get the relief to build straight up from a 
I 

17 structural perspective and from a space planning 

18 perspective to bring that wall directly up. 

19 So I don't think that the difference 

20 between the by-right and the proposed is very 

21 much of an impact on the neighbor, especially 

22 considering the tall building behind, the five-
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1 to six-story building that sits behind these two 

2 neighbors that blocks the majority of the light. 

3 And we also have some tall trees, so I don't 
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4 believe that the sunlight will be unduly impacted 

5 by this change from by-right to proposed. 

6 MR. LESTER: The only other thing I would 

7 add is the court, I think you would agree by 

8 standards, is wide at 7 feet, and the entire 

9 court is on our property, not the neighbor's 

10 property. 

11 [Pause.] 

12 VICE-CHAIRPERSON SORG: Madam Chair, I 

13 just had one other question, going back to the 

14 connection between the main house and the garage. 

15 There's a condition in the Office of Planning 

16 report that they recommend that the roof coverage 

17 be 51 percent or more. I think it may be 

18 worthwhile getting on the record what the roof 

19 looks like and how you plan to achieve that. 

20 MS. FOWLER: Currently, we have it drawn 

21 as a dense trellis. You know, we're happy to 

22 modify that, however it appeases the Board, but 
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1 we've noted on the plans, it's 51-percent minimum 

2 coverage on that trellis. We've also put a 

3 meaningful connection on either end with a 

4 doorway between the two structures. 

5 I believe there is precedent for the 51 

6 percent. I believe that's an accepted coverage 

7 amount, according to the Zoning Administrator. 

8 MR. JORDAN: Let me ask, How wide is that 

9 alley? 

10 MS. FOWLER: It's a 30-foot-wide alley; 

11 however, it doesn't extend 30 feet to the 

12 streets. It gets narrow, maybe 15 so it goes 

13 down to a 10-foot alley on one side, and then 

14 another one is 15-feet wide. Facing D and E are 

15 both 15-feet wide, but the majority of the alley 

16 is 30-feet wide. 

17 MR. LESTER: It's 30 feet behind our 

18 structure, 30 feet from the back of our property 

19 line to the six-story apartments. 

20 CHAIRPERSON MOLDENHAUER: I don't think -

21 - for a point of clarification, since it has a 

22 name, I think there's been a whole precedent from 
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1 Office of Planning, since it's a named street, 

2 it's actually not considered legally an alley, I 

3 don't believe. Is that correct? I think that we 

4 -- I think that our Board, actually, got a 

5 presentation in one of our training classes, and 

6 they're talking about how they're naming the 

7 alleys. And since this has a name, that it's not 

8 legally considered an alley. It's considered a 

9 

10 

11 

12 

13 

14 

15 

16 

street, since it has "Rumsfeld" 

MS. FOWLER: Rumsey. 

CHAIRPERSON MOLDENHAUER: Rumsey. I'm 

sorry. 

[Laughter.] 

CHAIRPERSON MOLDENHAUER: Hey, I'm 

throwing out names here. 

Rumsey. Is it Rumsey Court? Rumsey 

17 Court. Correct me if I'm wrong. I'll just turn 

18 to OP quickly. We'll jump. 

19 MR. JESSICK: Good morning, Madam Chair, 

20 members of the Board. My name is Matt Jessick. 

21 I have to admit I've never heard that 

22 interpretation before, so I can't say whether 
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1 it's correct or not. 

2 CHAIRPERSON MOLDENHAUER: So, is OP 

3 looking at this then as an alley and not as a 

4 court or a street? 

5 MR. JESSICK: That's how we viewed it, 

6 yes. 

7 CHAIRPERSON MOLDENHAUER: Okay. I guess, 

8 then, Mr. Jordan, your comment might be about 

9 putting a dwelling on an alley that's less than 

10 30 feet? 

11 Does Ms. Fowler want to address that? 

12 MS. FOWLER: Well, if it were an alley, a 

13 separate alley lot, you would have the 15 

14 sorry -- the 30-foot minimum alley width 

15 requirement leading all the way to the street. 

16 For instance, on the carriage house down 

17 the way, 124 D Street Rear, we went for a 

18 variance for alley width requirement in order to 

19 convert that garage into a living space. So you 

20 would have to go through a variance for alley 

21 width, but in this case, because we're not asking 

22 for -- it's not a separate alley lot. It's part 
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1 of their property. It's a little bit of a 

2 different situation. 

3 MR. LESTER: And again, I would 

4 underscore that there are at least eight dwelling 

5 units on Rumsey Court now, two stories or 

6 greater, if you consider the apartment building, 

7 which I didn't include in that number. 

8 CHAIRPERSON MOLDENHAUER: Do Board 

9 members have any other questions for the 

10 Applicant? 

11 [No audible response.] 

12 CHAIRPERSON MOLDENHAUER: Then at this 

13 point in time, we'll turn to see if there's any 

14 individuals in support or in opposition of this 

15 case. Any individuals in support? 

16 MR. PARSONS: Ladies and gentlemen, my 

17 name is Charles Parsons. My wife and I live at 

18 129 C Street, S.E. We've lived there since 1978. 

19 Unfortunately, we have a factual dispute 

20 in this case already, and I had tried to get Mr. 

21 Wall to come to the meeting this morning. 

22 Unfortunately, his mother had to be transfused at 
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2 record open and I'll get a letter, because he 

3 does not support the application. 
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4 Let me just say this, that you've heard -

5 

6 CHAIRPERSON MOLDENHAUER: For a point of 

7 reference, since you have this lovely 

8 demonstrative, can you actually point out where 

9 your house is? 

10 MR. PARSONS: Yes, ma'am. 

11 CHAIRPERSON MOLDENHAUER: That would just 

12 help me. 

13 MR. PARSONS: Over here -~ 

14 CHAIRPERSON MOLDENHAUER: Actually, we 

15 have a mobile microphone. 

16 MR. PARSONS: Do you have an easel? 

17 CHAIRPERSON MOLDENHAUER: We do. They 

18 are over there against the wall. 

19 MR. PARSONS: Oh, thanks. I didn't see 

20 that. 

21 MR. MOY: Sir, if you could set it right 

22 there, it would be fine. 
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2 

3 behind 

4 

5 

6 so --

7 

8 

9 you. 

10 

11 
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MR. PARSONS: Right here? 

MR. MOY: Yeah. My camera is right 

you. 

MR. PARSONS: Your camera? 

MR. MOY: My camera is right behind you, 

MR. PARSONS: Oh. Oh, okay. 

MR. MOY: That would be lovely. Thank 

MR. PARSONS: All right. Let me just -­

CHAIRPERSON MOLDENHAUER: Sir, you have 

12 to make sure that you have the microphone up and 

13 on, so that you're always on the record. 

14 MR. PARSONS: Thank you. 

15 CHAIRPERSON MOLDENHAUER: I don't believe 

16 it' s on yet. 

17 MR. PARSONS: All right. 

18 CHAIRPERSON MOLDENHAUER: I think you got 

19 it. Okay. 

20 MR. PARSONS: Let me just acquaint you a 

21 little bit with our neighborhood and Rumsey 

22 Court. 
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1 To the north, which this is at the top, 

2 we have the Madison Annex to the Library of 

3 Congress. Over here, opposite 1st Street, is the 

4 Cannon Office Building. We have the Capitol 

5 South Metro stop right here. This is the 

6 Republican National -- this is the Capitol Hill 

7 Club, and the Republicans control that as well as 

8 this right here. This is the office building 

9 that they're referring to. 

10 Now, my wife and I live at 129 C Street, 

11 right here, and the Lesters live at 117 C Street, 

12 right here. 

13 Alas, the Lesters and the Parsons are the 

14 only families in the block, okay? The rest of it 

15 has -- right, for example, at 139, you have the 

16 Traditional Values Coalition, the Pentecostal 

17 Church of Boise, Idaho. I don't think anybody in 

18 this room has not heard of 133 C Street, which is 

19 the Cedar Foundation. It's where Mr. -- Senator 

20 Coburn and Mark Sanford all have -- and Senator 

21 Ensign had all at one time lived. 

22 Tony Podesta, the lobbyist, has just 
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1 bought 131 for his fund-raisers. He's right next 

2 to us. 

3 There is an Internet group called Taoti 

4 that owns 127. 

5 125 is a group house. 123 is a group 

6 house. 121 or l19, one of the other, is the 

7 Coalition for Christian Home. 

8 We have the Lesters and one -- and next 

9 door to the Lesters, I'm not sure what lobby 

10 group is there, but there are -- perhaps that's 

11 the one where it's a group house and that six 

12 fellows live. 

13 But what we have experienced over the 

14 last 30 years is sort of a creeping 

15 commercialism, if you will, but of concern to us 

16 is the alley or Rumsey Court. It's not your 

17 typical alley. 

18 On each morning, there are trash trucks. 

19 There are refrigerated food trucks that pull in 

20 to offload their food for the Republican National 

21 Committee. The trash trucks come here. When 

22 you're in that alley, there's only three ways 
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1 out: the 15-foot exit onto the 100 block of C, 

2 the 15-foot exit onto the 100 block of D, and 

3 working your way past the parking spaces and past 

4 the Republicans out to D Street at this place. 

5 The Republicans have blocked off this area right 

6 here. 

7 I bring all this up because there are 

8 people that reside back there. Each one of these 

9 is a separate lot and square. This, which they 

10 referred to earlier that my wife and I own, is a 

11 lot and square, and the only building that is a 

12 two-story building with an apartment is at the 

13 back of 115, and it predates 1958 when the Zoning 

14 Regs came in. So it's really a monument to the 

15 need for zoning in a block that's as active 

16 it's really a beehive of activity in the mornings 

17 and throughout the day, really. 

18 The problem that I have with the Lesters 

19 -- and I sure don't want to lose them, because 

20 I'd like to have more families in the block, but 

21 this aggravates an already-overcrowded situation. 

22 If they build in this right here and match up to 
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1 the apartment building right here, I said at the 

2 Restoration Society meeting, there will be a 

3 stampede of everybody else wanting to put two-

4 story a second-story apartment or fill in 

5 their block area right here with two-story 

6 apartments, because, quite frankly, as close in 

7 as we are and having the Metro there and having 

8 Congress right over here, this is a magnet for 

9 lobbyists and uses like that. 

10 Now, Mr. Lester at the hearing said, 

11 "Well, you know, that's speculative," but I've 

12 got applications that were made for 127 sometime 

13 ago that were denied seeking essentially the very 

14 same sort of structure that the Lesters seek now. 

15 This is -- if this structure is granted 

16 and they go up vertical two floors, Mr. Wall, 

17 were he here, would tell you that the people in 

18 that apartment would be looking into his second 

19 floor. It would obstruct his light, his privacy. 

20 This -- I like the Lesters. I like their 

21 children. I think it's great. I'd love to have 

22 this as a residential area, stay that way, but if 
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1 this gets developed up, zoning is forever. And 

2 the Lesters are not going to live there forever. 

3 None of us are going to live in these blocks 

4 forever, but whenever they move, if they -- it's 

5 always going to be much more dense, much higher, 

6 and this little these nice little muse houses 

7 here are going to suffer, because I assure you, 

8 just as Ms. Fuchs applied and was denied a 

9 second-story apartment at 127, the people who own 

10 these group houses or lobby groups, it's just an 

11 invitation. So we strongly oppose this. 

12 As far as a special exception, my wife 

13 and I got to build a second-floor apartment here. 

14 This is a structure that's 25-feet wide, 35-feet 

15 deep, and the only exception we needed was that 

16 there was a problem as far as ambulance and 

17 emergency vehicles coming up a 15-foot-wide 

18 alley. This is a very -- a much, much larger 

19 building, and putting an apartment on a second 

20 floor, that wasn't even -- we could do that as a 

21 matter of right if we could satisfy you folks, 

22 and did, that this did not pose a problem as far 

OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
Washington: (202) 898-1108 I Baltimore: (410) 752-3376 

Toll Free: (888) 445-3376 
Board of Zoning Adjustment

District of Columbia
Case No. 18263

47

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47



I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47

Board of Zoning Adjustment
District of Columbia

Case No. 18263
47



84 

1 as emergency vehicles. 

2 So those are my points. This is -- this 

3 will aggravate an already-overcrowded situation. 

4 CHAIRPERSON MOLDENHAUER: Thank you very 

5 much, Mr. Parsons, for corning down. 

6 Do any Board members have any questions 

7 for Mr. Parsons? 

8 [No audible response.] 

9 CHAIRPERSON MOLDENHAUER: Seeing none, I 

10 appreciate you corning down and presenting the 

11 information today. 

12 Is there any additional individuals that 

13 are in support or --

14 MR. JORDAN: If I can, let me make sure 

15 I 'm clear. 

16 CHAIRPERSON MOLDENHAUER: Can you put 

17 that on the record? 

18 MR. JORDAN: Let me make sure I'm clear. 

19 You say that you have a rental unit back 

20 there. Is that what that spot is? 

21 CHAIRPERSON MOLDENHAUER: You need to 

22 have your mic on, sir. 
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1 MR. PARSONS: Thank you. 

2 Yes, sir. My wife and I just got our C 

3 of 0 for our -- found out that a C of 0 was 

4 actually not required for 124 D Street, S.E., 

5 Rear, which is a separate lot and square from the 

6 rear of 124 D Street. 

7 

8 

MR. JORDAN: Okay, thank you. 

CHAIRPERSON MOLDENHAUER: Any additional 

9 questions from any Board members? 

10 [No audible response.] 

11 CHAIRPERSON MOLDENHAUER: Is there any 

12 additional comment -- individuals here in support 

13 or in opposition of the case? 

14 MR. PETERSON: My name is Gary Peterson. 

15 I live at 810 Massachusetts Avenue, N.E., and if 

16 you don't have my address memorized by now, 

17 there's something wrong with you. 

18 I'm Chairman of the Capitol Hill 

19 Restoration Society's Zoning Committee, and the 

20 Zoning Committee voted unanimously to oppose this 

21 application. 

22 I have a letter that I would like to 
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1 submit right now. 

2 CHAIRPERSON MOLDENHAUER: If you could 

3 please provide it to Mr. Moy, and he'll 

4 distribute that for us. Thank you. 

5 [Pause.] 

6 MR. PETERSON: The primary reason for our 

7 objection is we do not believe that this type of 

8 connection, a trellis, is a legitimate connection 

9 between the house and the garage, and we base it 

10 on the fact that it really doesn't meet the 

11 definition of a building or a structure. 

12 If you look at the definition of a 

13 "structure," which I think you have to have to 

14 make a connection, it says that the building must 

15 -have a roof supported by walls for shelter, 

16 support, or enclosure of persons, animals, or 

17 chattels, and we don't think this trellis meets 

18 that test. 

19 The other thing is that there really 

20 isn't any basis for needing more space here. If 

21 you look at the Applicant's own plans you have in 

22 front of you, on the first page, C-1, it shows 
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1 the square footage on the property, on the left-

2 hand side, and because of the topography of this 

3 building, the cellar or basement, that I call it, 

4 is actually at the ground level in the rear, and 

5 there's a door and a window facing the rear. And 

6 then in the open court, also, on the west side of 

7 the property, there are basement windows. 

8 So the property currently has 3,000 

9 square feet in it. With the addition to the main 

10 house, it will have 3,446 square feet, and left 

11 off their calculation was the 500 square feet on 

12 the second floor of the garage, which would bring 

13 the square footage of this property up to nearly 

14 4,000 square feet. 

15 I can think of only two other cases in 

16 Capitol Hill where a connection between the main 

17 building and the accessory building was allowed. 

18 In both those cases, the Restoration Society 

19 supported those because we believed -- even 

20 though it was for a special exception, we 

21 believed that they would have met the test for a 

22 variance if they had applied. 
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1 They were both extremely small 

2 structures. One was a one-bedroom, two-story 

3 house, if you can imagine how small that was, 

4 with a horse trot walk on one side, and the other 

5 was a shotgun house that was a one-story shotgun 

6 house that basically had one bedroom and a bath 

7 and a living room. And we felt that developing 

8 the accessory building at both of those cases, 

9 since they were in the historic district, was an 

10 appropriate function, and we thought that they 

11 could qualify, given the oddities of the building 

12 on the property, for a variance. 

13 We are terribly concerned that granting 

14 this particular application will have a serious 

15 impact on the historic district, and we believe 

16 that this actually falls in the category of doing 

17 damage to the general purpose, intent of the 

18 Zoning Regulations and the Zoning Map. I think 

19 this does absolute violence to it by allowing 

20 this within the Capitol Hill Historic District. 

21 CHAIRPERSON MOLDENHAUER: Thank you very 

22 much, Mr. Peterson. 
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1 Are there any questions from Board 

2 members? 

3 [No audible response.] 

4 CHAIRPERSON MOLDENHAUER: Seeing none, 

5 thank you so much for coming down. 

6 At this point in time, we will turn to 

7 the office of planning for their report. 

8 MR. JESSICK: Thank you, Madam Chair and 

9 members of the Board. Again, my name is Matt 

10 Jessick. 

11 The Office of Planning recommends 

12 approval of this application. The application 

13 meets all standards of Section 223. It will not 

14 unduly impact light, air, or privacy, and the 

15 addition would be in keeping with the character 

16 of the surrounding built environment. 

17 I want to clarify a couple points. One, 

18 the trellis issue, the Board and the Zoning 

19 Administrator have previously accepted these 

20 sorts of trellises as constituting meaningful 

21 connections between structures, such that as in 

22 this case, the garage becomes an addition to the 
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1 main house. 

2 Secondly, the use, because the second 

3 dwelling unit is now within the same structure, 

4 it becomes a flat. A flat is a permitted use in 

5 the R-4 zone. 

6 So, again, Office of Planning recommends 

7 approval of the application, but I'd be happy to 

8 take any questions. 

9 CHAIRPERSON MOLDENHAUER: Mr. Jessick, 

10 you indicated that there is precedent for the 51 

11 percent -- we just actually recently had a case 

12 where we're talking about this trellis issue and 

13 a meaningful connection. We asked for a briefing 

14 from that, but in that case, there was actually, 

15 I think, a formal roof that was being put on, a 

16 metal roof. 

17 I haven't seen one where there's actually 

18 just simply a trellis, where you're talking about 

19 a Sl~percent coverage. In that regard, you said 

20 that there was precedent. Do you have a case for 

21 that, that provides case precedent? 

22 MR. JESSICK: I believe there was a case 
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1 recently, but you may know better than I. Maybe 

2 we are referring to the same case. 

3 CHAIRPERSON MOLDENHAUER: There has not 

4 been a case in the last 3 years that has to do 

5 with a trellis covering. The only ones we've had 

6 actually have had a formal metal roof on them. 

7 So I don't know any that have actually had a 

8 trellis covering. 

9 MR. JESSICK: I know there have been 

10 cases in the past, and I can find those, if the 

11 Board would like. 

12 CHAIRPERSON MOLDENHAUER: That is my 

13 question here. I mean, the only difference that 

14 I see from some other cases that we have had are 

15 -- this isn't a formal roof structure, a metal 

16 structure that's actually kind of satisfying 

17 maybe some of the standards, or maybe it does, 

18 maybe it doesn't. I'm just trying to look at 

19 that issue right now, and so that would be one of 

20 my questions as to where this at least 51-percent 

21 coverage concept came from. 

22 Maybe Ms. Fowler can address that in a 
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1 moment, but let me see if there's any other 

2 questions from Board members. 

3 MR. HOOD: Madam Chair, I would agree. I 

4 would like to know what was -- I do know of that 

5 subject matter about the trellis, making it one 

6 structure. That issue has come up before, and I 

7 do know it's been over 3 years. I can't remember 

8 what the Board did at that time. So, if we could 

9 research that okay. If we can figure out --

10 I'd just like to be consistent and figure out 

11 what the Board did at that time. I do know this 

12 was an issue. I just can't remember what 

13 decision the Board made at that time. 

14 Thank you. 

15 CHAIRPERSON MOLDENHAUER: Are there any 

16 additional questions from the Board for the 

17 Office of Planning? 

18 [No audible response.] 

19 CHAIRPERSON MOLDENHAUER: Is the+e any 

20 questions of the Applicant of Office ot Planning? 

21 MS. FOWLER: No specific -- I just wanted 

22 to clarify the trellis. 
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1 I do have a ruling from the Zoning 

2 Administrator that was issued April 27th, 2010, 

3 for 1020 Monroe Street, N.W., and this is 

4 something I received from Holland & Knight, that 

5 they --

6 

7 

CHAIRPERSON MOLDENHAUER: 1020 Monroe? 

MS. FOWLER: Yeah. And it's --

93 

8 CHAIRPERSON MOLDENHAUER: That's a large 

9 commercial building that's going to be 

10 condominiums. 

11 MS. FOWLER: Right. But it specifically 

12 talks about the trellis and Matt Le Grant kind of 

13 explaining what his -- his opinion is about what 

14 a trellis -- or what the connection should 

15 entail. I'm not sure if 

16 CHAIRPERSON MOLDENHAUER: That's not even 

17 in the same -- I mean, sorry. 1 do know that 

18 property from a personal perspective in my 

19 personal business capacity. 

20 MS. FOWLER: Okay. 

21 CHAIRPERSON MOLDENHAUER: And I just 

22 don't see how that project has probably -- I'd 
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1 like to see that report, but that project is 

2 completely different, in my mind, than what we're 

3 talking about in a row dwelling. But I think 

4 that that would be helpful maybe to see that 

5 opinion letter and have all the Board members 

6 review it. 

7 MR. HOOD: Yeah. But I think, Madam 

8 Chair, we need to have apples and apples. 

9 CHAIRPERSON MOLDENHAUER: Yeah. 

10 MR. HOOD: The case that I'm looking for, 

11 I know specifically is exactly dealing with this 

12 same specific case, so I know there's a precedent 

13 out there. I'm just not sure what the final 

14 decision was made. 

15 CHAIRPERSON MOLDENHAUER: Similar 

16 circumstances. 

17 MR. HOOD: Right. 

18 CHAIRPERSON MOLDENHAUER: I would be 

19 interested to see the April letter from the ZA 

20 about 1020 Monroe, but at the same time, I think 

21 that that might -- the factual circumstances may 

22 be different, just knowing what I know about that 
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1 project. 

2 MS. FOWLER: We are also happy to do a 

3 full covered roof if that -- I mean, whatever 

4 kind of wording you want to put on the order as 

5 far as a coverage is fine with us. We're not 

6 going to, you know -- but I think -- should I 

7 hand this up to --

8 CHAIRPERSON MOLDENHAUER: If you have --

9 you only have a single copy of it? If you can 

10 hand that up, and we'll have to get copies. I 

11 think the Board is going to have to review this, 

12 anyway. So I don't think we'll be looking at a 

13 bench decision today, anyway. So we'll make 

14 copies of that and provide that to the Board. 

15 Are there any other questions either of 

16 the Applicant or the Office of Planning? 

17 MR. LESTER: Can -- if you're going 

18 CHAIRPERSON MOLDENHAUER: I'm sorry. Let 

19 me just we have to go through some additional 

20 procedural issues. 

21 Is there anybody present from ANC-6 -- I 

22 think it's 6C -- 6B? I know we're in the 6s 
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1 today. 

2 [No aqdible response.] 

3 CHAIRPERSON MOLDENHAUER: Seeing no one 

4 present from 6B, we do have a letter in our 

5 record which i.s Exhibit 30, which indicates that 

6 at a regula~ly called and p~operly noticed 

7 meeting that ANC-6B met on October 11th with a 

8 quorum present, and that 6B voted unanimously 8 

9 to 0 to 0 to support the application presented. 

10 So this is -- this letter would receive great 

11 weight. 
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12 We also have a letter from the Assistant 

13 to the Architect of the Capitol indicating that 

14 this application is not inconsistent with the 

15 goals of the CAP Plan. 

16 That being said, at this point in time, I 

17 would turn back to the Applicant for any closing 

18 remarks. 

19 MR. LESTER: If I might, I'd like to 

20 address a couple of things that were said. 

21 As Mr. Parsons noted, he was here just 

22 approximately 2 years ago seeking a variance to 
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1 allow a rental unit in the garage that he pointed 

2 to in the rear of his yard. 

3 I know he has expressed a couple of 

4 points. One is the activity in Rumsey Court. I 

5 mean, I generally think that's a good thing. 

6 Activity is a good thing. It deters crime. It 

7 enlivens the street. Certainly, his unit adds 

8 and contributes to that. 

9 I would say just in terms of traffic, we 

10 now have a two-car parking pad. We would be 

11 going down to one. So, if anything, there would 

11 be fewer cars on Rumsey Court, if only for our 

13 one-car spot being eliminated by this. 

14 The other thing, I know he's raised a 

15 concern of precedent. I've learned a little bit 

16 through this process. One of the things that I 

17 learned is that there is -- you know, precedent 

18 is -- every case needs to stand on its own. 

19 We've gone through a long and -- a long process, 

20 and the facts are evaluated of every case. 

11 I would point out that his case in July 

22 of '09, Mr. Parsons sought to use precedent in 
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1 securing his variance for his unit. The Office 

2 of Planning opposed their application for a 

3 variance, but what he sought to do was reference 

4 another case that Office of Planning had opposed 

5 and saying, "Well, Office of Planning opposition, 

6 there is precedent for the Board approving cases 

7 where there's been Office of Planning -- has 

8 opposed it." 

9 And Mr. Goldstein at the time said, 

10 "Well, we do not like to talk about things in 

11 terms of precedent. Each case, we like to say 

12 kind of rises and falls on its own particular 

13 circumstances," and that's certainly been our 

14 case and the way we want to be evaluated. 

15 I haven't read the Capitol Hill Historic 

16 Society letter. I will say the e-mail, when they 

17 voted to oppose our application, he noted, "I 

18 would suggest to the Applicant that he 

19 reconsiders what he wants to accomplish. He 

20 could have his addition and build a traditional 

21 garage with a mezzanine. If he wants a rental 

22 unit, it can go in the basement," and again, our 
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1 preference is not to put a rental unit in our 

2 basement. And we think it's more appropriate, 

3 given the other nine dwelling units on Rumsey 

4 Court that it be there. 

5 MS. FOWLER: Yeah. just a few other 

6 comments as far as Mr. Parsons' concerns. I just 

7 wanted to make sure we are focusing on the 

8 special exception aspects. It's light, air, 

9 privacy, use, and enjoyment. 

10 Mr. Parsons is six doors down, so we 

11 really don't feel like we're impacting his 

12 property, and I feel like the creeping 

13 commercialism and the issues with tras'h trucks 

14 and limited access, those are outside of this 

15 case. And I think regardless, we're improving 

16 the situation. We're going to take the trash off 

17 the alley. 

18 We are designing what I think is a very 

19 nice-looking brick garage that is going to look 

20 historical and keeping with the other structures 

21 on the alley. We're within the heights of 

22 similar structures on the alley. 
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1 I think overall, it's going to be an 

2 improvement, including to the people that live on 

3 Rumsey Court that are looking -- currently, 

4 they're looking at just a gap between two garages 

5 with trash cans that ends up, you know, with 

6 litter and all kinds of things. 

7 So I just want to focus on the light and 

8 air issues rather than the precedent or whether 

9 or not this alley should be taken over by 

10 lobbyist groups. 

11 And we also have the precedent that was 

12 provided to us by Mr. Jessick for a case at 654 

13 Independent Avenue that was supported, very 

14 similar project that came in with the intent of 

15 doing a two-story garage and revised their 

16 application with a meaningful connection and were 

17 approved. 

18 Regarding Mr. Peterson's comments, again, 

19 I think Mr. Jessick has addressed his concerns 

20 regarding the trellis, and that this is a 

21 legitimate connection. 

22 We are completely flexible in what this 
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1 trellis looks like, and I assume that Matthew Le 

2 Grant would have the final say on what he 

3 constitutes coverage. 

4 Regarding the space needs of the house, 

5 the fact that it's 4,000 squa~e feet, I feel like 

6 that's a very subjective thing. You know, 

7 everybody has different needs, and the Lesters 

8 would love to stay on the Hill and raise their 

9 kids there, and they could use the extra space. 

10 So, again, I feel like that's something that 

11 shouldn't factor into this application. 

12 And Mr. Peterson is also applying 

13 variance tests to our case. Again, this is a 

14 special exception under 223. Those concepts do 

15 not come into play in this case. 

16 Lastly, I think we are not impacting the 

17 historic district in a negative way. We are 

18 going to build something that's very much in 

19 keeping. We have support of Historic 

20 Preservation. They have seen the revised plans 

21 and have no issue with it. 

22 We also have L'Enfant Trust. The house 
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1 has an easement on it, and they have offered 

2 support. In fact, they asked that we make the 

3 addition out of brick on the house, and so we did 

4 that. We made that change. 

5 And Fine Arts is also aware of the 

6 project and has not raised any concerns. 

7 Thank you. 

8 CHAIRPERSON MOLDENHAUER: Thank you. 

9 I think at this point, I think that 

10 obviously the Board would like some time to 

11 review this submission to take a look and see if 

12 there are any cases. Chairman Hood indicated he 

13 does potentially remember some cases from a 

14 couple of years ago, and I think that we would 

15 like to just take a look at that issue in 

16 general, and I think we should also potentially 

17 leave the record open for any submission from Mr. 

18 Wall since there were some conflicting statements 

19 in regards to potentially what is or is not his 

20 opinion in the case. 

21 And I think his properties are more 

22 within the zone of impact in regards to a 223 
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1 standard. I do think it would behoove the Board 

2 to at least leave the record open to provide him 

3 some time, if he obviously deems it necessary, or 

4 if either of the parties here today want to 

5 encourage him to submit a letter, obviously that 

6 is something that we will look at. 

7 Is there anything else Board members 

8 would like to see if we leave the record open to 

9 provide any clarification before we deliberate on 

10 this case? 

11 VICE-CHAIRPERSON SORG: Madam Chair, 

12 thank you. 

13 I don't think I necessarily need to see 

14 anything in particular from the Applicant, but I 

15 think my feeling would be that if we are leaving 

16 the record open in a way that allows the 

17 neighbors to submit any materials, that I maybe 

18 would suggest that we leave the record open for 

19 the Applicant also to submit any other supporting 

20 documentation, maybe, you know, looking at the --

21 you know, more closely at the second prong of the 

22 -- of the 223, perhaps graphically. 
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1 CHAIRPERSON MOLDENHAUER: And just since 

2 you mention that issue, I just want to make sure 

3 that -- Ms. Fowler, you did ident£fy that this is 

4 a 223, and we definitely agree with that, but the 

5 third prong of 223 is quite broad. And there are 

6 issues in regard to the commercial use, the 

7 traffic, things like that, that can come into 

8 play in that regards and our evaluation under the 

9 third prong regarding whether the public good and 

10 things to that effect. So we will leave the 

11 record open for anybody to address those issues. 

12 So we won't close the record at all. I 

13 won't specifically leave the record open for 

14 anything specific, but what we will do is I 

15 think we have -- we have a public hearing for 

16 decisions scheduled for November 8th, which gives 

17 everybody then a full 2 weeks, I think, to get 

18 any additional information into our office, which 

19 I think should be sufficient time. 

20 So put this down for deliberation on 

21 November 8th, and we will ask that any additional 

22 submissions be into our office by November 4th. 
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1 So this case will be put on the Decision 

2 Calendar with the record being left open. Thank 

3 you very much. 

4 

5 

6 

7 

MR. LESTER: Thank you. 

MS. FOWLER: Thank you for your time. 

CHAIRPERSON MOLDENHAUER: Thank you. 

And that concludes our cases for this 

8 morning. We will reconvene at one o'clock for 

9 our afternoon cases. Thank you. 

10 [Luncheon recess taken from 11:31 a.m. to 

11 1:15 p.m.] 

12 CHAIRPERSON MOLDENHAUER: This hearing 

13 will please come to order. Good afternoon, 

14 ladies and gentlemen. We are located in the 

15 Jerrily R. Kress Memorial Hearing Room at 441 4th 

16 Street, N.W. This is October 25th, 2011, Public 

17 Hearing in the Board of Zoning Adjustment for the 

18 District of Columbia. 

19 My name is Meridith Moldenhauer, 

20 Chairperson. Joining me today to my left is 

21 Vice-Chairperson Nicole Sorg, Mayoral Appointee. 

22 To her left is representative of the Zoning 
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be directed by the presiding officer. 

3121.6 The Board shall allow all parties to a case an opportunity to file written responses to any 
exhibits, information, or briefs submitted after t.,e dose of the hearing. 
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3121.7 

3121.9 

Written responses shall be filed within seven (7) days after 
the date by which the exhibits, information, or briefs were 
due, unless otherwise directed by the presiding officer. 

Any material received by the Board after the clos ,.ll!p!!. LAII!I!11N!I!'n~-, ~F~P!IIIs•• 
record that bears upon the substance of the app ,t EXHIBIT 
application shall be returned by the Director and ·i $ 
into the files of the Board. -~~--
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