
BEFORE THE BOARD OF ZONING ADJUSTMENT 
OF THE DISTRICT OF COLUMBIA 

APPEAL OF: 

WALTER PARRS, ET AL 

From the Zoning Administrator's 
Decision of AprilS, 2011 and Issuance 
of Building Permit No. 81104635 and 
Elevator Permit No. EN1101667 
regarding the construction of a . 
"material lift" structure 
at 3307 M Street, N.W., in the C-2-A 
District (Square 1205, Lot 79) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

BZA Appeal No.182S7 
ANC2E 

Hearing Date: November 1, 2011 

APPELLANTS' POST-HEARING SUBMISSION 

On November 8, 2011, the Board engaged in deliberations on this appeal alleging 

that the Zoning Administrator erred in approving the building and elevator permits for the 

new structure at issue in this case. Specifically, Appellants allege that the new structure 

was not set back in accordance with either the set back requirements governing accessory 

structures or roof structures. The Board reached the prelimb1ary conclusion that the 

structure at issue is a roof structure. This determination was based on logical reasons, 

including the integral nature of the elevator and its direct connection to the structure 

below. However, the Board noted in its discussion that determining that the structure was 

a roof structure meant that all the open area above the unde:rground parking structure, 

previously identified on the plat and other documents as courtyard, and a I 5- foot wide 

driveway, meeting the rear yard requirement, are therefore a roof over an underground 

building that occupies the entire lot and has no rear yard. The Board asked the parties to 

dete11nine whether 11 DCMR 2001.3, governing additions to non-confotming structures, 

applies to this case, and if so, how it should be applied. 
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I. The Building is not a nonconforming structure govemed by the 

.regulations set forth at 11 DCMR 2001.3. 

A nonconforming structure, in essence, refers to buildings that are lawful 

at the time of the enactment of the Zoning Regulations or amendments thereto, 

but do not conform to the new provisions. Nonconihrming structure is specifically 

defined in the Zoning Regulations as follows: 

Nonconforming structure- a structure, lawfully existing at the time this title 
or any amendment to this title became effective, that does not conform to all 
provisions of this title or such amendment, other than use, parking, loading, and 
roof structure requirements. Regulatory standards that create nonconformity of 
structures include, but are not limited to, height of building, lot area, width of 
lot, floor area ratio, lot occupancy, yard, court, and residential recreation space 
requirements. (30 DCR 3922). 

The building on this property was built in 1989. A copy of the Building 

Permit is attached as Exhibit 1 for the Board's reference. This building was built 

many years after the enactment of the Zoning Regulations (May 12, 1958). No 

regulations have been enacted after 1989 that made this building nonconforming, 

specifically with respect to the rear yard requirements. Accordingly, the answer 

to the Board's question as to whether the building is nonconforming pursuant to 

2001.3 is that it is not, and therefore, the regulations under 2001.3 me 

inapplicable to this case. 

II. In light ofthc Board's determination_ that the open space above tl_l~ 

undergroun!l structure is a roof, the buildingJ~_nonconmliant with 

Section 774.1 of the Z.9ning Regulations. 

While the building is not a nonconforming structure, as set forth above, it 

is, as the Board noted, not in compliance with Section 774.1 of the Zoning 

Regulation when the open area is considered a roof and not a yard. Section 774.1 

ofthe Zoning Regulations requires a 15-footrear yard for all stmctures in the C-
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2-A District, in which this property is located. This rear yard requirement protects 

the light and air of properties behind a commercial building. 

It may be reasonably inferred from the issuance of the permit that in 1989 

the Zoning Administrator determined that the building met the Zoning 

Regulations, including the rear yard set back and therefore treated the open space 

as a yard and not a roof. For 22 years therefore this building has been treated in 

compliance with the Zoning Regulations. 

If the building is now not in compliance with the Zoning Regulations, 

then, pursuant to 11 DCMR 3 202.1, the Zoning Administrator erred in issuing the 

building permits at issue in this case. 11 DCMR Section 3202.1 states as follows: 

Except as provided in§§ 3202.5, 3202.7, or 3202.8, a building permit 
shall not be issued for the proposed erection, construction, conversion, or 
alteration of any structure unless that structure complies with the provisions of 
this title. 

The building permit on appeal in this case identifies the type of work 

permitted as "addition alteration repair." (Pre-hearing Statement In Support of 

Appeal, Exhibit B). Accordingly, in determining that the structure at issue in this 

case was a roof structure, the Zoning Administrator erred in issuing the building 

and elevator permits because the roof structure was an alteration to a building that 

was not in compliance with 11 DCMR 774.1. 

DI. The Zoning Reg:ulations Should be Intel'preted in a Manner that is 

Consistent with Precedent, in Harmony with Other Zol!ffig 

R~g~lations, and in Furtherance of the Intent and Purnose of the 

Zoning Regulations. 

The Board has several choices in this case in arriving at a decision as to 

whether the Zoning Administrator erred in issuing permits that allowed the 

construction of a large structure to be built closer to residential properties than 

allowed by either the Zoning Regulations governing set back requirements for 

roof structures or rear yard requirements for all structures in the C-2-A District. 

3 
Board of Zoning Adjustment

District of Columbia
Case No. 18257

34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34

Board of Zoning Adjustment
District of Columbia

Case No. 18257
34



Specifically, one choice affects whether the Board will follow precedent or 

change it. 

In tllis case, the Zoning Administrator has stated that as a roof structure, 

the structure is not required to qe set back from the north and east building walls 

because the walls are on property lines. This interpretation is contrary to a long 

line of precedent requiring special exception relief for a roof structure not set back 

from all lot lines a distance equal to its height. The only exception to this rule is 

for party walls as explained in the Kalorama case at 13. 

The retaining walls that border the north and east sides of the property are 

not party walls because they do not abut a side wall from the adjacent properties. 

Instead, they abut required open rear yards. As Intervenor's zoning expett stated 

at the hearing, the Kalorama case did not change the law. If the Board upholds the 

Zoning Administrator's decision on these grounds, then the Board will be 

changing the law to eliminate the protection currently afforded by the roof top 

structure set back provisions to required open yards where there happens to be a 

wall on the prope1ty line. In this case, the wall on the property line is a retaining 

wall. If the Zoning Administrator's interpretation is upheld, then any property 

owner could circumvent the regulations intended to protect open yards by 

constructing a wall on a property line. 1 

With respect to the other decisions in determining whether the Zoning 

Administrator erred, the Board should interpret the Zoning Regulations so that the 

property is considered compliant, and in a manner that the purpose of the 

regulations to protect the light and air of neighboring properties is protected and 

not diminished. 

Accordingly, regardless of whether the new structure is considered an 

accessory building or a roof structure, the Zoning Administrator erred in issuing 

the permits for the structure because: 

1 See also transcript of deliberations of the Kalorama case on 

Februmy 1, 2005 .htt_g:/ /dcoz.dc.gov/trans/Q~020 1 b l.Qdf 
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1. As a roof structure, the structure was not allowed at all because the main 

building was not in compliance with the regulations (3202.1 ); 

2. As a roof structure it was not set back from all exterior walls a 

distance at least equal to its height above the roof upon which it is 

located; (770.6) 

3. As an accessory structure it does not have the required 15 feet rear yard. 

(774.1) 

In light of the above, Appellants respectfully request that the appeal be 

granted and the permits revoked. 

Respectfully submitted, 

Ruthatme G. Miller, Esq. 

Sullivan & Barros, LLP 

1990 M Street, N.W., Suite 200 

Washington, D.C. 20036 

(202) 503-1705 
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! ***~ ...... -~n,cOIST'IOCT 

. a -Of~ 

DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS 
BUILDING AND LAND REGULATION ADMINISTRATION 

I..,: F9rm lll.fl/\·15 
, (Rev. 12/10186) BUILD.ING PERMIT PERMIT NQ. 

l;, 

\ 
B 342959 

Date 8/25/~9 (Type) NEW cotiST 
Address of work 3307 11M• STREET~ N. W. Lot 79 Square 1205 
Pennission is hereby granted to TOTALPERMITFEE · s 6

1
,.9
500
34 .. 

00
60 

• 3307 •r STREET ~>A~TNERS . . (Ownel) FlUNG Ft;E s , .. 

E 
who is.au1h0ril:ed to pet10(1!11hework desai&di*tin atrtoa NO A- 36fi8 DATE9/29'J~ 

~\' = • CU*&~~T~'':rAr~:ErDEmAL,~ICSJ~=~J:a7~Y4~k R GRADE) BUILDING wiTH nro LEVElS BELOW- GRADE. TS rs FIAT SlAB CONDRETE coNS11lUITietl w 
. · Willi A BRICK AND 00 BACKUP EXTERIOR WAll.. HO WORK TO BE OONE UHJll PUBLIC SPAC£ ( M. S~lNG & SHORING PERMIT. ~ 

. .. • ' til Builderl, : HARYIY CONSTRUCTION COMP.Atft . . Value$ 5·,000~000,0~·. of Bld~s. 2c .. 
Width of Bldgs. . U!ilgth Height No. of S~ories J-:4 ABOVE & ~~ 

~~ Zone ,._., .A Tobeocc:upledas PAD*"\'11~ 01:'1'AIL nr-srnriiiTIAI .... . 
" ~ H~bt of\em~ce1..~~.grade Projections: ~1(,'fiJ"f'~et;Pe~ssu~r!nJ;',.. « 

Add~ of owner 1625 l'K• ~, "'· "· . 
Deposrt No. 0561.~ Amount$ 16 D,OO.OO PAID 
oePARTWENT Or~~ AND REGULATORY AFF-AIRS • 

y ~.A. 'b- 1\th.uvvb 
DIRECTEIR 

AS PER P~S. 

EXHIBrT 
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CER]JFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Appellants' Post-Hearing Response to 

Board Questions was served this 25th11 day of November, 2011, by e-mail on the 

following: 

Matthew Le Grant 
Zoning Administrator 
Department of Consumer and Regulatory Affairs 
Government of the District of Columbia 
matthew.legrant@gg_,gov 

Melinda Bolling, Esq. 
General· Counsel 
Department of Consumer and Regulatory Affairs 
Govenunent of the District of Columbia 
Melinda.bolling@dc.gov 

Jay Surabian, Esq. 
Assistant Attorney General 
Office of the Attorney General 
Jay,surabian@dc.gov 

Leila M. Jackson Batties 
Holland & Knight 
Leila.patties@hklaw.com 

Ron Lewis, Chair 
Advisory Neighborhood Commission 2E 
Anc2e @dc.gov 
ronlewis@anc. gov 

Commissioner Bill Starrels, 
SMDANC2E05 
Bill.starrels@anc.dc.gov 

~~)JC}~~ 
Ruthatme G. Miller, Esq. 
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