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I Application for Construction Permits on Private Property, regarding 138 12th Street, N.E. (File Job #3758-A), is denied for [ailure to meet R-4
one district requirements fcr minimem lot area, minimum width of lot, and minimum parking spaces.
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Form 125 Appeal — Attachment
AppleTree Institute for Education Innovation
June 27, 2006

EXCEPTIONS TO ADMINISTRATIVE DECISION

"“he Zoning Administrator concluded that the proposed use failed to meet the

requirenients for minimum lot area, minimum lot width, and minimum parking spaces.
Appellaat AppleTree argues that the Zoning Administrator erred in the following ways:

L

II.

III.

Iv.

V.

BOARD OF

EEven assuming the validity and applicability of the Zoning Commissior.’s February 13,
2006 “emergency” rulemaking regarding charter schools, AppleTree’s proposed use is
exempted from the minimum-lot-area and minimum-lot-width requiremrents by § 401.1 of
the Zoning Regulations, because the building AppleTree seeks to enlarge was located on
the lot on May 12, 1958, and the proposed use complies with all other provisions of the

“Zoning Regulations.

Again assuming the validity and applicability of the February 13, 2006 “emergency”
rulemaking regarding charter schools, AppleTree’s proposed use does riot require the ten
parking spaces demanded by the Zoning Administrator because, under § 2100.5 of the
Zoning Regulations, “[n]o additional parking spaces shall be required for” a
building—such as AppleTree’s—that is certified as contributing to the character of a
historic district.

‘The Zoning Administrator erroneously relied upon the Zoning Commission’s February
(3, 2006 “emergency” rulemaking, which is a legal nullity because there was no
“emergency” (as required by § 2-505(c) of the D.C. Code) and no clear explanation of
any “emergency” (as required by § 311.4(e) of title 1 of the D.C. Municipal Regulations).
Zven without the “emergency” rules, which are null and void, AppleTree’s application
still complies with all applicable zoning requirements due to the operation, inter alia, of
3§ 401.1 and 2100.5 of the Zoning Regulations.

JZven assuming that the February 13, 2006 “emergency” rulemaking was initially valid
and applied to AppleTree’s application, the “emergency” rules cannot be applied for
“longer than 120 days” under § 2-505(c) of the D.C. Code The Zoning Commission’s
purported “extension” of the “emergency” rulemaking on June 12, 2006 1s a legal nullity
ecause the D.C. Code makes no provision for such an extension, because there was no
“emergency” (as required by § 2-505(c) of the D.C. Code), and because no clear
explanation of any “emergency” (as required by § 311.4(e) of title 1 of the D.C.
‘Municipal Regulations) appears in the record. The Zoning Administrator erred in not
~esponding to a request to reconsider AppleTree’s application after the expiration of the
120-day emergency period. Even without the “emergency” rules, which were null and
void after June 13, 2000, AppleTree’s apphcanon still complies with all applicable

zoning requirenents.
Because AppleTree’s application complied with all applicable zoning requirements on

“he date the Zoning Administrator made his decision (or, in the alternative, after the
; ‘Z&Mgem{@xpired on June 13, 2006), it should be granted without regard to any
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future rulemakings, because § 3202.4 of the Zoning Regulations provides that the
applicable rules are those “in effect on the date that the permit is issued,” and the Board
should conclude that the permit should have been issued at one of those times.

HOW APPELLANT INTENDS ON PROVING ITS CASE

Appellant intends to file a pre-hearing brief explaining its arguments in greater depta and
including evidence ¢f pertinent facts (such as the certification of the building as contributing to a

historic district).

PROOF OF SERVICE

On June 27, 2006, I personally delivered a copy of this application to the Office of tae
Zoning Administrator and sent a copy by first-class mail to the Advisory Neighborhood

Commission. M

Russ Williams






