IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DIVISION
Northeast Neighbors for Responsible
Growth, Inc.
Plaintiff,
V. Civil Action No. 06-0685
District of Columbia, et al Judge Robert E. Morm:
Next Court Event:
Defendants. I1CS on May 5, 2006

MOTION FOR LEAVE TO FILE
FIRST AMENDED COMPLAINT

Comes now, the Plaintiff by and through counsel and moves this Court to grant leave to
file a first amended Complaint. The grounds for this Motion are that a number of events have
occurred, which have substantive legal effect, since the Complaint was filed. This. amendment
also addlesses, in part, the Rule 12 and Rule 19 motion to dismiss filed by the District of
Columbiz Attorney General’s office, and is based upon Rule 15 and the new facts and
occurrences since the original Complaint. The Amended Complaint is attached hereto.

1. The proposed zoning regulations referenced in our original complaint (19 15,16
and 17) have been passed on an emergency basis, in part, so the Complaint must be amended to
recognize that fact (see Affidavit of Donald R. Dinan, Exhibit 1 and 9).

2. The regulations passed by the Zoning Commission, as promulgated by the Office
of Plannir g, make the AépleTree proposal a non-conforming use (see, Affidavit of Herb Faling,
99 3-4). This means that no permits can be granted by Department of Consumer and Regulatory
Affairs (hereinafter “DCRA”) until, and unless, the Board of Zoning Adjustment grants a special
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exception or variance, as the case may be. On information and belief, DCRA and the Zoning
Administrator (as well as the Zoning Commission) are under this belief and intend to so act (see
Affidavit of Donald R. Dinan, Exhibits 2-6).

3. Desgite the néwly passed regulations, AppleTree is demolishing the Property as
of February‘ 15, 2006 under the guise of public health (see Affidavit of Herb Faling, § 5 and
Afﬁdavit of Donald R. Dinan, Exhibits 7-8).

4. AppleTree has now written a letter to the Zoning Commission attacking it for
issuing the emergency regulations and questioning their authority to do so in an apparent a‘tempt
to get the Zoning Comrﬁission to rescind the regulations and not adopt them on a permanent

basis.
Motions for leave to amend should be granted liberally. These new substantive facts
could not have been plead in the original Complaint as they had not then occurred. The policy

favoring resolution cf cases on the merits creates a virtual presumption that a Court should grant

leave to amend where no good reason appears to the contrary. Bennett v. Fun and Fitness of

Silver Hill, Inc,, 434 A.2d 476 (D.C. App. 1981). Likewise, AppleTree should not have been:

named as a party dafendant in the original complaint until they engaged in their egregious
behavior to circumvent, avoid, and evade, the laws and regulations of the District-of Columbia in
their attempt to begin demolition and construction of a Property in violation of the. zoning
regulations.’

Wherefore, Plaintiff respectfully requests that this Motion to Amend the Complaint be

! The District of Columbia, in its pending Motion to -Dismiss, (most probably now rendered moot by these
intervening causes) argued that AppleTree needed to be included as a defendant in the original complaint under Rule
19, and failure to do so constituted grounds for dismissal. Plaintiff totally disagrees, because at the time the or. ginal
Complaint was filed, the suit was against the District of Columbia to prevent the District of Columbia from is suing
permits; regardiess, the point is moot as AppleTree is now affirmatively engaging in actions that warrant that it be
made a party-defendant.

61638.1:621007:00160
2122106



granted.
Rule 12-1

Defendant, the District of Columbia, consents to the granting of this morion.

Memorandum of Points and Authorities

S.CR.-12,15and 19.

Respectfully submitte:

Donald R. Dinan (Bar No. 234997)

HALL, ESTILL, HARDWICK, GABLE,
GOLDEN & NELSON, P.C,

1120 20th Street, N.W.

Suite 700; North Building -

Washington, DC 20036-3406

Telephone (202) 973-1200

Facsimile (202) 973-1212

ATTORNEYS FOR PLAINTIFF,
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

Northeast Neighbors for Responsible
Growth, Inc.

Plaintiff,
V. Civil Action No. 06-0685
Judge Robert E. Morin
District of Columbia. et al. :
Next Court Event:
ICS on May 5, 2006

Defendants.

ORDER
Upon Plaintiff's Motion for Leave to File First Amended Complaint, it is, this _ day
of , 20C6,
ORDERED:

1. That said motion be, and the same hereby is, GRANTED.

2. The First Amended Complaint is hereby deemed filed.

Date v - Judge Robert E. Morin -
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Copies to:

Donald E. Dinan

1120 20™ Street, N.W.
Suite 700 North
Washington, D.C. 20036

AppleTree Institute for Education Innovation
William [, “Jack” McCarthy, Managing Director
Lex Tow e, Co-Founder

400 7" Street, SE-

Washingion, D.C. 20003

Andrew J. Saindon

Assistant Attorney General
Office of the Attorney General
441 4™ Street, N.W.

6" Floor

Washington, D.C. 20001
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CERTIFICATE OF SERVICE

L. hereby ceriify, that on this 1* day of March 2006 a true and correct copy of the above
and foregoing was sent by First Class Mail to:

Andrew J. Saindon

Assistant Attorney General
Office of the Attorney General
441 4™ Street, N.W.

6™ Floor

Washington, D.C. 20001

AppleTree Institute for Education Innovation
William J.-“Jack” McCarthy, Managing Director
Lex Towle, Co-Founder

400 7" Street, SE

‘Washington, D.C. 20003

 Donéld R, Dinan
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IN THIE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

Northeast Neighbors for Responsible

Growth, Inc.
144 1:2th Street, N.E.
Washingion, D.C,

Plaintiff,

. Civil Action No. 06-0685
Distriet of Columbia Judge Robert E. Morin
c/o Asthony Williams, Mayor
1333 1/2 Pennsylvania Avenue, N.W. Next Court Event:

‘Waskington, D.C. 20002 ¥CS on May 3, 2006

and

AppleXree Instute for Education Ynnovation
400 7th Street, SE
Wasiington, D.C. 20003

Defendants.

AMENDED COMPLAINT FOR INJUNCTION RELIEF

Comes pow, Plaintiff, Northeast Neighbors for Responsible Growth, Inc. (“Northeast
Neighbors™), by and through counsel and requests this Court enjoin the defendanis from issuing
builcing permits fo the AppleTree Institute for Education Innovation (“AppleTree”) for
demolition and construction at 138 12™ Street, N.E., Washington, D.C. (the “Property™).

I. JURISDICTION

1. This Court has junsdiction pursuant to Title 11 § 921 of the Cede of the Distrct

of Columbia (2001 Ed.) (D.C. Code §11-921) as all parties and activilies are locatzd herein,

11 PARTIES

2. The Plaimtiff is a non-profit corporation established by the residents in the Lincoln
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Park area of Czpital Hill. It is organized for the purpose of ensuring that the appropriate zoing
laws and regulations are followed and enforced throughout the District of Columbia in the
placement and construction of schools, and that orderly planning, pursuant to regulition
promulgated by the Office of Planning govern such. It represents the interests of the neighbors
of 138 12" Street, N.E..

3. The District of Columbia is a chartered municipality wherein the Property and all
other parties anz located.

4. Anthony Williams is the Mayor of the District of Columbia. He is named herein
in his Official {Capacity. AppleTree is a corporation based in the District of Colombia, which is
in the business of running Public Charter Schools. It currently operates a Public Charter School
at 400 77 Street, S.E., Washington, D.C. and plans to open another Public Charter School at 138

12™ Sueet, N.E., Washingtbn, D.C., which proposed school is the sobject matter of this

liigation.
L. FACTS
5. The Plaintiff by and through its members are concemed about unregulated,

unplanned de'velopmem specifically in their neighborhood; as well as, other rgsidemial
neighborhoads within the District of Columbia. All of its members ive in the area immediately
adjacent to the ProPény and would suffer severe harm if the school which AppleTree plais to
build on the Property were in fact built.

6. AppleTree has bought the Property. AppleTree seeks to place a Public Charter
School on that site. The proposed school is chartered by the D.C. Public Charter School Board.
The school plans to have approximately 54 three and four-year old children with a staff of

approximaltely 24 persons.
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7. The one hundred block of 12% Street, N.E. is narrow and residential. The
Property is contiguous and abutting to the residential housing and the zoning is R-4 (Residential)
and in the Capitol Hill Historic District.

8. AppleTree has taken the position that as 2 Public Charter School it is not covered
by Zoning regulations or Planning rules and regulations and does not need vanances or
exceptions that would be required for a project of this size in an R4 zone from either the Board
of Zonmg Adjustment or the Zoning Cormnmission, as the case may be, despite the fact that this
narrow tree-lined street and the present building are respectively 100 narrow and 100 small for
their nzeds. There is no safe pick-ﬁp and drop-off spot. The building would hereto be bigger
than the 40 percent occupancy allowed for non-residential use in 2 R-4 zone.

9. AppleTree has already sought the requisite building pcrmits from tae District of
Columbia Department of Consumer and Regulatory Affairs (DCRA). DCRA is the department
within the District of Columbia government which-issuesand regulates; among other matiers,
any and 2}l demolition and construction permits in the Distnct of Coluinbia. These permits are
currer tly before the Zoning Administrator for his approval. The Zomng Administrator is under
this I'epartment but is independent and must sign off on these permit requests prior to their
issuar ce.

10. The building of a school of this size i a totally residential neighborhood will
have a devastating effect on the residential and historical character of the neighborhood. The
increased noise, traffic and congestion will cause irreparable harm to the neighborhood and its
residents. The increased noise, traffic and congestion will not only affect the quality of life of

the residents but will greatly depreciate the economic value of their homes, causing severe
cconumic harm and threating many with ecanomic ruin should they go into a negative equity
-3
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position on their property.

11.  AppleTree, in its position that it is not covered by the Zoning Regulations, 1elies
on a definition and a zoning regulation for charter schools created under the District of Cohumbia
Boérd of Education for schools licensed by them. AppleTree is pot licensed by the Distrizt of
Columbia Board of Education.

12. The school proposed by AppleTree .is a licensed charter school under federal law
incorporated into D.C. law in Chapter 38 §§ 1800 et seq. of the D.C. Code and under the Public
Charter School Board not the D.C. Board of Education. In § 38-1800.02(29)(B) the definiticn of
a “public charter schoo)” is as follows:

District of Columbia public school. -
(A) In general. - The term “District of Columbia public school” means a public
school in the District of Columbia that offers classes:
@) At any of the grade levels from prckindergarten through grade 12: or
(3i) Leading to a secondary school diploma, or its recognized equivalent.
(3) Exception. ~ The term “District_of Columbia public school does not
include a public charter school.

13. As part of the Capitol Hill Historic District, the Historic Preservation Review
Board (HPRB) rust rule on AppleTree’s application. The HPRB has indicated 2 favorable ni ing
is inuninent. HPRB only has jurisdiction on the exterior appearance of the building, not its use.
Further, on infonmation and behief, Plaintiff has been led to helieve DCRA will issue builéing
permits for demolition and construction without regard for cither the BZA or the Zoning
Commission if there are no applicable zoning regulations in place.

14. The school] AppleTree is proposing is not “a part of the District of Columbia
public schaols” and therefore is not cxempt from the D.C. Zoning Regulations (see § 199 of the
D.C. Zoning Regulations).

15. The District of Columbia Office of Planning bhas presented regulations to the D .C.

-4 -
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Zoning Comunission 10 enswre appropriate placement of public charter schools znd other such
institutions, especially as to residential neighborhoods with regards to traffic, safety, noise and
quality of life. These regulations were adopted on an emergency basis by the Zoning
Convnission on February 13, 2006. Emergency regulations go into cffect immediately. These
emer zency regulations clearly apply to Public Charter Schools and, thus, AppleTree.

16. Under D.C. law, emergency regulations are only in effect for 90 days. In that
time, they miust be adopted by the Zoning Commission on a permanent basis in cxder to go into
lastinig effect:

17. Based on 2 study of the plat maps for the Property, the lot area is 4,230 square
feet and the lot width is 36 feet. The lot occupancy appears to be 60 percent. Under the
emergency regulations, the minimum lot area is 9,000 sq. feet and the minimuwm lot width is 120
feet. The maxinium lot occupancy is 70 percent. The currént FAR and the maximum height for
ihe biirlding 45 proposed by ApplcTree, as-opposed to-the existing structure, are not krown. On
infomation and belief, the maximum lot occupancy under AppleTree’s plans would exceed 70
percent.

18. These regulations will give all parties a reasonable framework under which to
ope ate subject to an urban planning model for public schools and public charter schools and for
all similar development in this (and most other major cities) residential area; sc¢, as a matter of
public policy and interest they are clearly necessary.

19. The public charter school which AppleTree plans to construct on the Property is a
nor -conforming use. Under the emergency rcgulations, regardless of the natu.rt: and size of the
building which it plans to construct, which may also be non-conforming, the lot size and width

are much 100 small. As a non-conforming use, AppleTree would have to obtain a special
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exception and possible vadances ffom the Board of Zoning Adjustment (hereinafter “B7.A»)
before any building permits could be issued.

20.  The Defendant, the District of Columbia, is the entity with the legal autbority to
issue these aforementioned permits and is required to follow their own statues, regulations and
planning requirements that it has heretofore stongly supported; especially with regard to the
impact on traffic, parking, safety of the public and the students, and noise. No permils should be
allowed to issue until the BZA has ruled on any appropriate application, and such ruling becomes
final.

21. AppleTree has already begun preliminary demolition work despite the fact that
the building permits have not becn issued by DCRA. and no special exceptions or variances have
been sought from BZA. On January 12, 2006, AppleTree began demolition work in the back of
the Property, al'hough no permits were issued. They were only stopped by the interaction of the
residents. Subsequently, on February 21, 2006, AppleTree, under a per;nit from the Departnient
of Health, begas demolition work on the building, allegedly removing asbestos floor tile and the
mastic used to "nstéll it as well as removing asbestos pipe insulation located in the basemert of
the building. This demolition, which is occuming, appears to involve the removal of interior
partitions and ceilings which may be beyond the scope allowed by the permit. AppleTree has
becn unloading heavy equipment including canisters at the Property.

22. On information and belief, AppleTree is doing everything possible to avoid and
evade the laws and regulations of the District of Columbia i the demolition and construction of
this building on the Property.

23. Based on AppleTree’s actions to date, including trying to begin demolition, and
its position tha. it is exempt from the rclevant Jaws, 1t is hkely they will sttempt to proceed

-6 -
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regardless and so an Injunction is the sole possible remedy. AppleTree has issued statements to
the piess claiming that they had verbal permisston from DCRA to do the prohibited work in
January. This has been denied by DCRA. AppleTree has now written a Ietter 16 the Zonmng
Comroission attacking it for adopting the emergency regulations and questioning its legal
authonty in an apparent attempt to have the Zoning Commission rescind the emergency
regulations, and not make them permanent.

24. On mformation and belief, AppleTree is conducting a disinformation campaign
designed to spread false information about the project in an attempt to avoid and evade the
zoning regulations of the District of Columbia.

25. At a meeting before the Stanton Park Citizens Assoéiation, officials of DCRA
said they would not guarantee that AppleTree would not receive permits under the existing
regulations. They further said they would not guarantee that permits would not be granted to
AppleTrce prior o the Office of Planning issuing its final regulations.

COUNT 1

26. The Plainti{fs adopt and in corporate paragraphs 1 throngh 25 herein and relies on
therzin. |

27. The permits once issued cannot easily be withdrawn and the intent of AppleTree
to move quickiy to avoid such planning and zoning considerations is obvious.

28. Any proposed urban planning and required zoning actions will be moot if the
demolition is commenced so the only reascnable act Is to cnjoin such actions until the District of
Co'umbia government 1s able to comply with jts obligations.

29. Any such action as proposed would require approvals, use exceptions and

variances from he Board of Zoning Adjustment and the Zoning Commission, as the case may
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be.

WHEREFORE, Plaintiff respectfully prays that this honorable Court issue an injunction
ruling that the District of Columbia and its agencies, including but not limited to, the Zoning
Administratior: and the Department of Consumer and Rcgulatory Affairs, are enjoined from:

1. Granting any penmits, including but not limited to building permits for the
AppleTree proiect until such time as the Board of Zoning Adjustments and the Zoning
Commission has ruled on the project, such permits to be in accordance with those rulings.

2. Granting any pennits for the AppleTree project until such time as the Office of
Planning draft regulations are promulgated, adopted, amended or denied by the Zoning

Commission; stch permits to be in accordance with those regulations, as adopted.

COUNT 11

30. ‘The Plaintiff adopts and incorporates paragraphs 1 through 29 of this Complaint
and relies on them bereafler.

31 ‘The actions of AppleTree, and their misrepresentation of the law, has shown tie
necessity for thz city 1o promulgute regulations consistent with its urban planning model to
govern the placement and construction of public schools and federally created Public Charter
Schools, so as 1o insure they are rcasonably and sensibly incorporated into appropriate locations
in an urban residential community.

32. The Office of Planning bas prepared and issued draft regulations to the. Zoning
Commission goveming the placement and construction of public schools and Public Charter
Schools, of which the proposed project is one, to insure their proper incorporation into the urhan

residential pfan and their comphance with necessary laws.
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WHEREFORE, Plaintiff respectfully prays that this honorable Court issue an injuziction
ruling that the District-of Columbia and its agencies, including but not limited to, the Zoning
_Administration and the Department of Consumer and Regulatory Affairs, are €njoined from:

1. Granting any permits, including but not limited o building permits forthe
AjpleTree project until such time as the Board of Zoning Adjustments and the Zoning
Ccmmission has ruled on the project, such perrnits to be in accordance with those rulings.

2. Granting aéy. perinits for the AppleTree project until such time as the Office of
Planning draft regulations are promulgated, adapted, amended or denied by the Zoning

Commission; such permits to be in accordance with those regulations, as adepted.

Respectfully submitted,

“Donald R Dinan (Bar No. 234997)
HALL, ESTILL, BARDWICK, GABLE,
GOLDEN & NELSON, P.C.

1120 20th Street, N.W.

Suite 700, North Building
Washington, DC 20036-3406
Telephone (202) 973-1200
Facsimile (202) 973:1212
ATTORNEYS FOR PLAINTIFFE,
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Verification
1 herby swear and affirm the matter set forth in this Complaint are true and corréct to ‘he

best of my belief.

7" Donald R. Dinan

Before ne, f‘(/i’-fe’ MU IA ﬁofb » in and for Washington, D.C., on this _/ s7” day
of Mﬂﬂq{- 200)> personally appeared Danald R. Dinan, to me known to be the iden-ical
person who executed the within and foregoing wstrument, and acknowledged to me tha he

executed the samne as his free and voluntary act and decd for the uses and purposes, thére;@ rse s,
o T

forth.
/ﬁaﬁ; 77
Notary Public

My Commisstor: Expires: —_— '

Y e Katie M. Taylor c R A

_ - Notary Public, District of Columbla LR
. §7 3/— 2006 My Commission Expires 08-31-2008
(SEAL)

My Cornnussior. No.:
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