
Before the 
DISTRICT OF COLUMBIA 

BOARD OF ZONING ADJUSTMENT 

NORTHEAST NEIGHBORS FOR 
RESPONSIBLE GROWTH, INC. 
144 121h Street, N.E. 
Washington, D.C. 20002 

Petitioner, 
BZA Appeal No. 18241 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Hearing Date: September 20, 2011 
1:00 p.m. 

DISTRICT OF COLUMBIA DEPARTMENT OF ) 
CONSUMER&REGULATORY AFFAIRS ) 
1100 4th Street, S.W. ) 
Washington, D.C. 20024 ) 

Respondent. 
) 
) 

EXHIBIT LIST 

Northeast Neighbors for Responsible Growth (NNRG) hereby files this Exibit List. 

NNRG intends to utilize the following Exhibits: 

1. Building Permit No. B89587 

2. Notice ofRevocation of Permit dated November 15,2007 

3. Building Permit No. B0900498 

4. Building Permit No. B0909377 

5. Building Permit No. B1010205 

6. Notice of Revocation of Permit dated December 3, 2010 

7. Withdrawal ofNotice to Revoke Permit 

8. BZA Decision and Order, Appeal No. 17769 
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Respectfully Submitted, 

Ashley C. Haun, Esq. 
Donald R. Dinan, Esq. 
Roetzel & Andress, LP A 
600 14th Street, N.W. 
Suite 400 
Washington, D.C. 20005 
Telephone: (202) 216.8302 
Facsimile: (202) 338.63Ll0 
Email: 
ahaun@ralaw.com 
ddinan@ralaw.com 

Counsel for Petitioner 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing was served, via first class mail, postage 

prepaid, upon the following persons on the 6th day of September, 2011: 

D.C. Department of Consumer & Regulatory Affairs 
Zoning Administrator- Matt LeGrant 
1100 4th Street, SW 
Washington, D.C. 20024 

Advisory Neighborhood Commission 6A 
c/o Mr. Nicholas Alberti 
1330 North Carolina Avenue, N.E. 
Washington, D.C. 20002 

Attorney General of the District of Columbia 
c/o Irvin B. Nathan 
941 North Capitol Street, N.W. 
Suite 9401 
Washington, D.C. 20001 

i!Jt~~;k 
DoniidRDinan, Esq. 
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Department of Consumer and Regulatory Affairs 

B 
Permit Operations Division 

941 North Capitol Street NE Room 2100 
Washington DC 20002 

Tel. (202) 442 -4589 Fax (202) 442-4862 

BUILDING PERMIT 
THIS PERMIT MUST ALWAYS BE CONSPJCUOUSL Y DISPLAYED AT THE ADDRESS OF WORK 

UNTIL WORK IS COMPLETED AND APPROVED 

PERMIT NO. 889587 
Issue Date: 

Expir<tion Date: 

02109/2006 

02109/2007 

Address of Project: 

138 12TH ST NE 

Description Of Work: 

Zone: Ward: :3quare: Suffix: 

INTERIOR RENOVATION EXISTING 2 STORY BLDG. DEMO, 3 STORY ADDITION WITH BASEMENT WITH BZA#17532- JULY 2!i, 
2007. 

Permission Is Hereby Granted To: Owner Address: PERMIT FE:E: 

Appletree Institute 

Lot: 

.$7;354.00 

Permit Type: Existing Use: 

Addition Alteration Repair ASSEMBLY USES, OTHERS 

Agent Name: Agent Address: 

Mike Wilson 

Conditions! Restrictions: 

Other-10M HROMADA WID FOR CORRECTIONS 5/19/2006 

Existing Dwell 
Units: 

This Permit Expires if no Construction Is Started Within 1 Yearorifthe Inspection Is Over 1 Year. 

All Construction Done According To The Current Building Codes And Zoning Regulations; 

Proposed Use: 

Education 

Proposed Dwell No. of Storius: 
Units: 

Floor(s) 
Involved: 

Plans: 

y 

As a condition precedent to the issuance of this permit, the owner agrees to conform wHh all conditions set forth herein, and to P.,rform the wori< 
authorized hereby in. accordance with the ·approved application and plans on file with the District Government and In accordance with all applicable 
laws and regulations of the District of Columbia. The District of Columbia has the right to enter upon the property and to inspect all wori< authorized 
by this permit and to require any change in construction which may be necessary to ensure compliance with the permit and with all the applicable 
regulations of the District of Columbia. Work authorized under this Permit must start within one(1) year of the date appearing on this permit or the 
permit is automatically void. If work Is started, any application for partial refund must be made within six months of th • date appearing on this 
permit. 

Director. 
Linda K. Argo 

Penni! Clerk 

TO REPORT WASTE. FRAUD OR ABUSE BY ANY DC GOVERNMENT OFFICAL, CALL THE DC'II'iSPECi0lf'GENER~L AT 1.SOO.S21-1639 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL (202) 442-9557 

TO SCHEDULE INSPECTIONS PLEASE CALL (202) 442·9557. 
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GOVERNMENT OF THE DISTRICf OF COLUMBIA 
DEPAR'f'MEN'T OF CONSUMEit ANf} ltEGULA'fOitY J\ti'JfAnts' 

*** 
Office of the Director 

By Personal Service or 
Certified Mail, Return Receipt Requested, and 
First Class Mail 

Mr. Russ Williams 
Managing Director 
AppleTree Institute for Education Innovation 
400 7th Street, S.E. 
Washington, D.C. 20003 

NOTICE OF REVOCATION 
BUILDING PERMIT NO. 89587 

This is an official Order from the Department of Consumer and Regulatory Affairs ("DCRA") 
revoking Building Permit No. 89587 (the "Permit"), pursuant to 12A DCMR §10:5.6(6). The Permit is 
being revoked because DCRA issued the Permit in error, prior to completion ofn:views by all of the 
disciplines required to approve the application, specifically environmental and zoning. 

B~ilding Permit No. 89587 was issued at approximately 11:00 a.m. on October 29, 2007. Within an 
hour of the permit grant, DCRA staff requested that the permit be surrendered vol.untarily for 
cancellation, since the permit had been issued in error. In addition, your attorney, Mr. Mark Perry of 
Gibson, Dunn & Crutcher, was contacted by DCRA's counsel on October 29,2007, and asked to 
surrender the permit voluntarily for cancellation. Mr. Perry was also advised, verbally and by email, 
that unless the permit was surrendered voluntarily, DCRA would initiate proceedings to revoke the 
permit. Your attorney was also advised that any construction pursuant to the erroneously-issued 
permit would be at your own risk. 

At the time of issuance, at least two disciplines, environmental and zoning, still needed to clear the 
application for grant. Reflecting this processing status, DCRA had placed a "hold" on the granting of 
the application subject to clearances by two senior managers, the Zoning Administrator and the Acting 
Deputy Director, Permit Operations. This application status was noted in three internal tracking 
databases maintained by DCRA in connection with construction permit processing. On October 29, 
2007, a DCRA employee exceeded his authority by removing the "hold" on the application, and 
authorizing the granting of the application. DCRA has determined that the DCRA employee erred in 
authorizing the granting of the permit prior to the application receiving the required approvals and in 

941 North Capitol Street, N.E., Suire 9500, Washington, D.C. 2<)002 
Phone: (202) 442-8947 Fax: (202) 442-9445 
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Mr Russ Williams 
Managing Director 
AppleTree Institute for Education Innovation 
400 7th Street, S.E. 
Washington, D.C. 20003 
p.2 

direct contravention ofhis superiors' directives. 1 

The permit is being revoked so that DCRA can complete the reviews required as part of its processing 
procedures, reviews which were truncated by the erroneous issuance of the permit on October 29, 
2007. One of the issues to be considered by the Zoning Administrator was the impact of an amendment 
of the Zoning Regulations pursuant to Zoning Commission Order 06-33, published in the District of 
Columbia Register on September14, 2007. This zoning review could not be completed until the 
District Department of the Environment (DDOE) returned the permit application and plans to DCRA.3 

The application and plans were not returned by DDOE until October 25, 2007. Before the zoning 
review could be completed, and contrary to the computer "hold" on the application to enable such 
review, the permit was granted. Moreover, even though DDOE returned the plans to DCRA on 
October 25,2007, it is DCRA's understanding that DDOE had not, and still has not, completed its 
investigation with respect to the toxic waste issue. 

Pursuant to 12A DCMR §105.6(6), DCRA is authorized to revoke a building pe1mit if the permit was 
issued in error. Accordingly, DCRA hereby revokes Building Permit No. 89587. 

RIGHT TO APPEAL 

You have the right to appeal the revocation of your building permit. To appeal, :your appeal must be 
mailed to the Office of Administrative Hearings at P.O. Box 77718, Washington, DC 20002. 
Alternatively, you may hand-deliver your appeal or request to the Office of Administrative Hearings at 
941 North Capitol Street, NE, Suite 9100, Washington, DC 20002. The deadline for such an appeal or 
request is ten (10) business days following your receipt of this Notice. 

Any questions about this Notice may be directed to the Permit Operations at (202) 442-4541. 

~. -/j } 
Date 

CC: Mark Perry, Esq. 

3 

Following an internal investigation, your permit expediter was cleared of any wrongdoing in connection 
with the permit issuance. 
The application and plans had been sent to DDOE for review on or about September I, 2007, for DDOE to 
determine if the construction site was contaminated by hazardous chemicals as had been alleged. In an 
August 30, 2007 letter and email from Advisory Neighborhood Commission 6A Commissioner David 
Holmes, Mr. Holmes raised the concerns of his constituents that the site contained hazardous chemicals, 
stemming from when the site had been operated as a distribution site for oil and othr~r petroleum distillates. 
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Department of Consumer and Regulatory Affairs 

8 
Permit Operations Division 

941 North Capitol Street NE Room 2100 
Washington DC 20002 

Tel. (202) 442 • 4589 Fax (202) 442 • 4862 

BUILDING PERMIT 
THIS PERMIT MUST ALWAYS BE CONSPICUOUSLY DISPLAYED AT THE ADDRESS OF WOR~ 

UNTIL WORK IS COMPLETED AND APPROVED 

PERMIT NO, 80900498 
Issue Date: 

Expiration Date: 

10/21/2008 

10/2112009 

Address of Project: 

138 12TH ST NE 

Description Of Work: 

EXTENSION OF BUILDING PERMIT NO. 89587 FROM 10/21/08 TO 10/21/09. 

Pennission Is Hereby Granted To: Owner Address: 

Appletree-lnstitute For Education Innovation Inc 415 MICHIGAN AVE, NE 
WASHINGTON, DC 20017 

Penni! Type: 

Alteration and Repair 

Agent Name: 

Russ Williams 

Conditions/ Restrictions: 

Existing Use: 

Agent Address: 

415 MICHIGAN AVE 
WASHINGTON, DC 20017 

Existing Dwell 
Units: 

This Permit Expires If no Construction Is Started Within 1 Year or if the Inspection Is Over 1 Year. 

All Construction Done According To The Current Building Codes And Zoning Regulations; 

Zone: Ward: Square: Suffix: 

R-4 6 0988 

PERMIT FEE: 

$33.00 

Proposed Use: 

Proposed Dwell No. of Stories: Roor(s) 
Involved: Units: 

Lot: 

0104 

Plans: 

As a condition precedent to the issuance of this permit, the · owner agrees to conform with all conditions set forth ht>rein, and to perform the work 
authorized hereby in accordance with the approved application and plans on file with the District Government and in accordance with all applicable 
laws and regulations of the District of Columbia. The District of Columbia has the right to enter upon the property and to inspect all work authorized 
by this permit and to require any change in construction which may be necessary to ensure _compliance with the per-.nit and with all the applicable 
regulations of the District of Columbia. Work authorized under this Permit must start within one(1) year of the date a~pearlng on this permit or the 
permit is automatically void. If work Is started, any application for partial refund must be made within· six months of the date appearing on this 
permit 

TO REPORT WASTE. FRAUO OR ABUSE BY I>J.IY DC GOVERNMENT OFFICAL. CALL THE DC INSPECTOR'GENEAAi:. 'A'r 1-B00-521-1639 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL (202) 442-9557 

TO SCHEDULE INSPECTIONS PLEASE CALL (202) 442-9557. 
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Department of Consumer and Regulatory Affairs 

B 
Permit Operations Division 

941 North Capitol Street NE Room 2100 
Wash!ngton DC 20002 

Tel. (202) 442 • 4589 Fax (202) 442 • 4862 

BUILDING PERMIT 
THIS pERMIT MUST ALWAYS BE CONSPICUOUSLY DISPLAYED AT THE AD. DRESS OF WORII 

UNTIL WORK IS COMPLETED AND APPROVED 

PERMIT NO. 80909377 
Issue Date: 

Expiration Date: 

09121/2009 

09/2112010 

Address of Project: 

13812TH ST NE 

Description Of Work: 

EXTENSION OF BUILDING PERMIT NO. 80900498 FROM 09/21/2009 TO 9/21/2010. 

Permission Is Hereby Granted To: 

Appletree Institute For Education Innovation Inc 

Owner Address: 

400 7TH STSE 

Permit Type: 

Alteration and Repair 

Age.ntName: 

Quinton Washington 

Conditions/ Restrictions: 

WASHINGTON, DC 20003-2707 

Existing Use: 

Agent Address: 

1025 CONN AVE N.W #1000 
WASHINGTON, DC 

Existing Dwell 
Units: 

This Permit Expires if no ConstrUction is Started Within 1 Year or If the Inspection is Over 1 Year. 

All Construction Done According To The Current Building Codes And Zoning Regulations; 

Zone: Ward: Square: SuffiX: 

R-4 6 0988 

·PERMIT FEE: 

.·. $;i3.00 

Proposed Use: 

Proposed Dwell No. of ::>tories: Floor(s} 
Involved: Units: 

Lot: 

0104 

Plans: 

As a condition precedent to the issuance of this permit, the owner agrees to conform with all conditions set forth herein, and to perform the work 
authorized hereby In accordance with the approved application and plans on file with the District Government and in accordance with all applicable 
laws and regulations of the District of Columbia. The DistriCt of Columbia has the right to enter upon the property and to inspect all work authorized 
by this permit and to require any change in construction which may be necessary to ensure compliance with the pennlt and with all the applicable 
regulations of the District of Columbia. Work authorized under this Permit must start within one(1) year of the date appearing on this permit or the 
permit is automatically void. If work is started, any application for partial refund must be made within six months uf the date appearing on this 
permit 

Director: Permit Clerk · · 

Linda K. Argo 

TO REPORT WASTE. FRAUD OR ABUSE BY ANY DC GOVERNMENT OFFICAL, CALl THE DC INSPECTOR GENERAL AT HlOo-521-1639 

FOR CoNSTRUCTION INSPECTION INQUIRIES CALL (202) 442-9557 

TO SCHEDULE INSPECTIONS PLEASE CALl (202) 442-9557. 
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Department of Consumer and Regulatory Affairs 

B 
Permit Operations Division 

941 North Capitol Street NE Room 2100 
Washington DC 20002 

Tel. (202) 442 • 4589 Fax (202) 442 • 4862 

BUILDING PERMIT 
THIS PERMIT MUST AJ..WAYS BE COI-ISPICUOUSLY DISPLAYED AT THE ADDRESS OF WORK 

UNTIL WORK IS COMPLETED AND APPROVED 

hsueDale: 0911712010 

PERMIT NO. 81010205 I:Xpiration Date: 09/17/2011 

Address of Project: 

13812TH ST NE 

Description Of Work: 

RENEWAL OF EXISTING BUILDING PERMIT. 

Permission Is Hereby Granted To: 

Appletree Institute For Education Innovation Inc 

Owner Address: 

4007THSTSE 
WASHINGTON, DC 20003·2707 

Permit Type: 

Alteration and Repair 

Agent Name: 

Quinten Washington 

Conditions/ Restrictions: 

Existing Use: 

Agent Address: 

1025 CONN AVE #1000 
WASHINGTON, DC 

Existing Dwell 
Units: 

This Permit Expires if no Construction is Started Within 1 Year or if the Inspection is Over 1 Year. 

All Construction Done According To The Current Building Codes And Zoning Regulations; 

Zone: Ware!: Square: Suffix: 

R-4 6 0988 

PERMIT FEE:· 

$36.31) 

Proposed Use: 

Proposed Dwell No. of !>tortes: Floor(s) 
Involved: Units: 

Lot: 

0104 

Plans: 

As a condition precedent to the l&&uance of this permit, the owner agrees to confonn with all conditions set forth herein, and to perform the wotl< 
aut:horlt.ed hereby In accordance with the approved application and plans on file with the District Government and in 'rocordance with all applicable 
laws and regulations of the District of Columbia. The District of Columbia has the right to enter upon the property and to Inspect all work authorized 
by this pennit and to require any change in construction which may be necessary to ensure compliance. with the permit and with all the applicable 
regulations of the District of Columbia. Wotl< authorized under this Permit must start within one(1) year of the date appearing on this permit or the 
permit is automatically void. If work Is started, any application for partial refund must be made within six months of the date appearing on this 
pennit. 

Director: Permit Clerk 
Unda K. Argo 

TO REPORT WASTE, FRAUD OR ABUSE BY ANY OC GOVERNMENT OFF I CAL, CALL THE QC INSPEG:i'OR~ENEtiiliclAT 1-800-521-1639 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL (202) 442-9557 

TO SCHEDULE INSPECTIONS PLEASE CALL (202) 442-9557. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affairs 

Permit Operations Division 

VIA PERSONAL SERVICE or 
U.S. FIRST CLASS MAIL 

Appletree Institute for Education 
Innovation. Inc. 

400 7tb. Street, S.E. 
Washington, DC 20003-2707 

Appletree Institute for Education 
Innovation, Inc. 

c/o Quinten Washington 
1025 Connecticut Avenue, N.W. 
#1000 
Washington, DC 20036 

*** 

Re: Building Permit B1010205 (138 12th Street, N.E.) 

NOTICE TO REVOKE BUILDING PERMIT NO. B1010~ 

This is official notice ("Notice") from the Department of Consumer and Regulatory Affairs 
("DCRA") that Building Permit No. Bl010205 is revoked effective ten {10) business days from 
the mailing of this Notice. This action is taken pursuant to District of Columbia Municipal 
Regulations {"DCMR") Title 12A § 105.6, which authorizes the code official to revoke a 
building permit when the permit was issued in error. Here, the Construction Code does not allow 
an extension of the existing building permit beyond a total of eighteen months from the original 
building permit, B89587, which was issued on October 26, 2007. Therefore, the last building 
permit extension ended on 4/26/10. Building Permit B 1010205 erroneously extended the 
building permit beyond the maximum eighteen months of extensions and must be revoked. 

Under the District of Columbia Municipal Regulations § 12A-105.6, DCRA has the authority to 
revoke building permits. Based upon the District's review and analysis of the i~uilding permit 
that was issued, DCRA is revoking Building Permit No. Bl01025. This revocation will be 
effective ten (10) business days from the mailing of this Notice. 
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RIGHT TO APPEAL 

You have the right to appeal the revocation of your building permit within ten (1 0) days 
(excluding Saturdays, Sundays and legal holidays) of receipt of this Notice to the Office of 
Administrative Hearings. 12A DCMR § 105.6.4. Should you appeal DCBA's decision, your 
appeal must be mailed to the Office of Administrative Hearings at 4414th Street, N.W., lOth 
Floor, Washington, D.C. 20001. Alternatively, you may hand-deliver your appeal for a hearing 
to the Office of Administrative Hearings at.4414th Street, N.W., lOth Floor, Washington, D.C. 
20001. If you do not request a hearing within the time and manner specified in this notice (or 
fail to appear at a scheduled hearing), your permit will be immediately revoked without any 
further written notice. 

Any questions about this notice may be directed to the Permitting Operations Division on 442-
4542. 

Date: /J~ $-/6 i&:LJLLIL_ 
Rabbiah Sabbakhan, Acting Chief 
Permit Operations Division 

1100 4th Street, SW Third Floor Washington, DC 20024 
Phone: (202) 442-4589 Fax: (202) 442-4863 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of Consumer and Regulatory Affairs 

Inspections and Compliance 
Administration 

February 24,2011 

To: Jack McCarthy 
Managing Director 

*** 

AppleTree Institute for Education Innovation, Inc. 
415 Michigan Ave., NE 
Washington, DC 20017 

Mark A Perry, Esq. 
Gibson, Durin & Crutcher LLP 
1050 Connecticut Ave., NW 
Washington, DC 20036 

Re: 138 12th Street, NE 

WITHDRAWAL OF NOTICE TO REVOKE BUILDING PERMIT NO. B101020S 

This is official notice from the District of Columbia Department of Consumer and Regulatory 
Affairs ("DCRA") that the Notice to Revoke Building Permit No. Bl010205, issued on December 3, 
2010, is hereby withdrawn. By this letter, DCRA confirms that Building Permit No. Bl010205, issued 
on September 17, 2010, is valid and has not lapsed, nunc pro tunc. 

Any questions about this letter may be directed to the Permit Operations Division at (202) 442~ 
4542. 

Date: d--.;l-'t-1/ £LLI J.!LLL 
Rabbiah Sabbakhan, Acting Chief 
Permit Operations Division 
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GOVERNMENT OF THE DISTRICT OF COLUMBL\ 
Board of Zoning Adjustment 

*** 

Appeal No. 17769 of Advisory Neighborhood Commission 6A, pursuant to 11 DCMR §§ 
31 00 and 3101, from a decision of the Zoning Administrator granting zoning and environmental 
disciplines contained in building plan review status tracking number 3758 A 2006, allowing a 
public charter school (AppleTree Institute for Education Innovation) in the R-4 district at 
premises 138 12th Street, N.E. (Square 988, Lot 820). 

HEARING DATE: 
DECISION DATE: 

June 3, 2008 
July 1, 2008 

DECISION AND ORDER 

This appeal was submitted December 24, 2007 by Advisory Neighborhood Commission 6A, 
("Appellant"), which challenged a decision by the Department of Consumer and Regulatory 
Affairs "to grant Zoning and Environmental Disciplines contained in the Building Plan Review 
Status Tracking Number 3758 A 2006," concerning the proposed public charter school use of 
property located at 138 12th Street, N.E. by the AppleTree Institute for Education Innovation 
("AppleTree"). Following a public hearing, the Board voted at its public meeting on July 1, 
2008 to deny the appeal. 

PRELIMINARY MATTERS 

Notice of Appeal and Notice of Hearing. By memoranda dated January 4, 2008, the Office of 
Zoning provided notice of the appeal to the Office ofPlanning; the Zoning Administrator, at the 
Department of Consumer and Regulatory Affairs ("DCRA"); Advisory Neighborhood 
Commission ("ANC") 6A, the ANC in which the subject property was located; and Single 
Member District/ ANC 6A04. Pursuant to 11 DCMR § 3112.14, on March 12, 2008 the Office of 
Zoning mailed letters or memoranda providing notice of the hearing to the Appellant, the Zoning 
Administrator, and AppleTree. Notice was also published in the D.C. Register on March 21, 
2008 (55 DCR 2823). 

Party Status. The parties in this proceeding were the Appellant, ANC 6A; DCRA; and 
AppleTree, the owner of the property that was the subject of the appeal. There were no 
additional requests for party status. 

441 4th Street, N.W., Suite 200/210-S, Washington, D.C. 20001 
Telephone: (202) 727-6311 Facsimile: (202) 727-6072 E-Mail: dcoz@dc.gov Web Site: www.dcoz.dc.gov 
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Appellant's Case. The appeal challenged a decision made by DCRA's Building and Land 
Regulation Administration to approve Zoning and Environmental Disciplines contained in the 
Building Plan Review Status Tracking Number 3758 A 2006, and the subsequent issuance of a 
building permit to AppleTree.1 ANC 6A asserted that DCRA erred in issuing the building permit 
to Apple Tree on October 26, 2007 because the reviews of two disciplines were then incomplete, 
and because the dimensions of the subject property did not comply with the Zoning Regulations 
in effect on that date, in light of an amendment to § 401.3 adopted by the Zoning Commission in 
Z.C. Order No. 06-06. According to ANC 6A, the newly adopted requirem€::nts applied even in 
the case of a building that existed prior to 1958 because of another recent amendment to the 
Zoning Regulations, adopted by the Zoning Commission in Case No. 07-03. ANC 6A contended 
that DCRA should be required to "revoke the Zoning and Environmental Disciplines and any 
approved building and construction permits for Permit No. 89587," and to "deny the pending 
zoning and certificate of occupancy requests based on the fact that th.e property under 
consideration does not [meet] the minimum lot dimension requirements (lot area and lot width) 
ofTitle 11 DCMR § 401.3." 

Zoning Administrator. The Department of Consumer and Regulatory Affairs argued that the 
appeal submitted by ANC 6A did not allege any error committed with respect to zoning, because 
the building permit was not issued by the Zoning Administrator. The Zoning Administrator 
described the process for approval of an application for a building permit, stating that an 
application must be reviewed and approved by approximately 20 separate disciplines (such as 
environmental, electrical, structural, mechanical, and historic preservation reviews) in addition to 
zoning before a permit is finally issued by the director of DCRA's permit ct:nter or a designee. 
The Zoning Administrator, whose review is not contingent upon the completion of other 
disciplines, is required to certify that a project will comport with the Zoning Regulations before 
an application is approved. 

The Zoning Administrator testified that the amendments to the Zoning Regulations cited by 
ANC 6A, which became effective in September 2007, did not apply to AppleTree's application 
for a building permit. Pursuant to § 3202.6, the Zoning Administrator had processed 
AppleTree's application in accordance with the regulations in effect on August 6, 2007, the date 
of an order of the Board that had authorized the permit. 

Intervenor. AppleTree concurred with the Zoning Administrator that it~. application for a 
building permit was not subject to the zoning text amendments that became effective in 
September 2007. AppleTree asserted that its permit application had compiled with applicable 
zoning requirements since it was filed, and noted that the Board had previously voted to grant 
AppleTree's appeal of the Zoning Administrator's initial decision to deny the application. 

1 Originally the appeal also alleged that "DCRA has failed to adequately review or evaluate the environmental 
impact as required by D.C. Law 8-86 'District of Columbia Environmental Policy Act of 1989' and the rules 
promulgated by DCRA for projects of this magnitude and scope." The Appellant did no1 pursue this allegation 
before the Board, which has jurisdiction to consider only claims of error in the administration the Zoning 
Regulations. 
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According to AppleTree, the Zoning Administrator properly processed the p(Tmit application in 
accordance with the regulations in effect on the date of the Board's order [n the appeal case, 
which occurred before the Zoning Commission amended the regulations. 

Request for Postponement. By letter dated May 23, 2008, ANC 6A requested a postponement of 
the hearing for at least 30 days to allow the Office of Administrative Hearings ("OAR") time to 
issue a decision in a proceeding concerning an appeal brought by AppleT ree to challenge a 
decision by DCRA to revoke AppleTree's building permit (OAH Case No. CR-C-07-100087). 
By letter dated May 27, 2007, AppleTree opposed the request for postponement, stating that 
further delay would prejudice AppleTree and that nothing in the OAH proceeding could affect 
the outcome of ANC 6A's appeal to the BZA. By response submitted May 29,2005, DCRA also 
opposed the ANC's request for a continuance, citing a final order issued May 29, 2008 by OAR 
that dismissed the proceeding for lack of subject matter jurisdiction. At the public hearing on 
June 3, 2008, ANC 6A withdrew its request for postponement. 

FINDINGS OF FACT 

1. T 
he subject property is located at 138 12th Street, N.E. (Square 988, Lot 820) in the Capitol 
Hill neighborhood. The lot is 36 feet wide and has an area of 4,230 square feet, and is 
zoned R-4. 

2. The subject property is improved with a commercial building that was constructed in the 
1910s. The building has been used for non-residential purposes at least since the 
promulgation of the current version of the Zoning Regulations; on May 12, 1958, the 
effective date of the Zoning Regulations, the building was used as an office facility for a 
heating oil company. 

3. The property is owned by Apple Tree Institute for Education Innovation, Inc., a non-profit 
that focuses on pre-literacy education for three- and four-year-old children. AppleTree 
purchased the property in 2005 to serve as the location of a three-classroom public charter 
school. 

4. On February 9, 2006, AppleTree applied for a building permit to construct a rear addition 
onto the existing building at the subject property. 

5. On February 13, 2006, the Zoning Commission adopted an emergency rule pertaining to 
public schools (Z.C. Case No. 06-06; Notice of Emergency and Proposed Rulemaking, 53 
DCR 2017). The emergency rule was re-adopted on June 12, 2006 (53 DCR 5895), and a 
Notice of Final Rulemaking, adopting a new permanent rule, was published December 1, 
2006 (53 DCR 9580). In relevant part the new rule increased the minimum lot area for a 
public school (defined to include charter schools) in an R-4 zone from 4,000 square feet to 
9,000 square feet, and the minimum lot width from 40 feet to 120 feet. 
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6. On April 28, 2006, the Zoning Administrator denied AppleTree's permit application on 
the grounds that the proposed use of the subject property failed to meet the minimum lot 
area requirement of 9,000 square feet, the minimum lot width requirement of 120 feet, and 
minimum parking requirement of 10 spaces. AppleTree appealed the Zoning 
Administrator's decision to the Board. 

7. By order issued July 25, 2007 in Appeal No. 17532, the Board concluded that the Zoning 
Administrator had erred in denying AppleTree's permit application. The Board concurred 
with AppleTree that the subject property was exempt from the new area restrictions by 
reason of § 401.1 of the Zoning Regulations, which then stated that, with certain exceptions, 
"in the case of a building located, on May 12, 1958, on a lot with a lot area or width oflot, 
or both, less than that prescribed in § 401.3 for the district in which it is located, the building 
may not be enlarged or replaced by a new building unless it complies with all other 
provisions of this title." The Board concluded that a building that was located on May 12, 
1958 on a lot that does not meet the prescribed lot area or lot width requirements may be 
enlarged or replaced, provided that the property complies with all other provisions of the 
Zoning Regulations. After concluding that the subject property complied with all other 
provisions of the Zoning Regulations, the Board reversed the determination of the Zoning 
Administrator that the building on the subject property could not be expanded because the 
lot did not meet the area and width requirements for a public school. 

8. In accordance with § 3125.6, the Board's order in Appeal No. 17532 became final on 
July 25, 2007, upon the filing of the order in the record and its service upon the parties. 
Pursuant to § § 3125.9 and 3110, the order became effective on August 6, 2007. 

9. By order effective September 14, 2007 in Case No. 07-03, the Z:ming Commission 
amended§ 401.1 to state as follows: 

Except as provided in chapters 20 through 25 of this title and in the second 
sentence of this subsection, in the case of a building located, on May 12, 
1958, on a lot with a lot area or width of lot, or both, less than that 
prescribed in § 401.3 for the district in which it is located, the building 
may not be enlarged or replaced by a new building unless it complies with 
all other provisions of this title. Notwithstanding the above, the lot area 
requirements of§ 401.3 must be met when the building is being converted 
to a use or replaced by a building intended to house a use that would 
require more lot area or lot width than is on the building's lot. 

(Order No. 07-03 (54 DCR 8971).) 

10. By order in Case No. 06-33, also effective September 14, 2007, the Zoning Commission 
adopted text amendments to chapter 21 of the Zoning Regulations to clarify the parking 
requirements applicable to buildings deemed "historic resources." (See Order No. 06-33 (54 
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DCR 8959).) The application of the new rules to the subject property would not have 
resulted in an increased parking requirement. 

11. The zoning approval of AppleTree's permit application was initially made on August 9, 
2007 and was affirmed on August 23, 2007, when the Zoning Administrator determined that 
the application had been approved correctly with regard to zoning. On September 18, 2007, 
before the permit was issued, the Zoning Administrator placed a hold on the application so 
that it could be reviewed again in light of the two orders of the Zoning Commission that 
became effective on September 14, 2007 (that is, Order No. 06-33 and Order No. 07-03). 

12. Building Permit No. 89587 was issued to AppleTree on October 26, 2007, allowing 
interior renovation of the existing building and construction of a three-story addition with 
basement. The permit was mistakenly issued in spite of the hold that had been placed on the 
application by the Zoning Administrator. 

13. On November 15, 2007, DCRA issued a Notice of Revocation of Building Permit No. 
89587, stating that the permit had been issued "in error, prior to completion of reviews by 
all of the disciplines required to approve the application, specifically environmental and 
zoning." The notice of revocation stated the necessary zoning review included ''the impact 
of an amendment of the Zoning Regulations pursuant to Zoning Commission Order 06-33, 
published in the District of Columbia Register on September 14, 2007." 

14. ANC 6A submitted its appeal to the Board on December 24, 2007. The ANC asserted 
that the permit issued by DCRA on October 26, 2007 did not comply with the Zoning 
Regulations, specifically the lot dimension requirements, in effect on that date, in violation 
of 11 DCMR § 3202.4. According to ANC 6A, the amendment to § 401.3 adopted by the 
Zoning Commission in Case No. 06-06 "stipulates that a property to bt~ used as a 'public 
school' have a minimum lot size of 9,000 sq. ft. and a minimum lot width of 120 ft." while 
the amendment adopted by the Zoning Commission in Case No. 07-03 "stipulates that, even 
though the lot and building existed prior to 1958, it must meet the minimum lot area and 
minimum lot width requirements of § 401.3 if the building is being converted to a use that 
requires more lot area and lot width than is on the building's lot." ANC 6A asserted that the 
Board's order in Appeal No. 17532 did not authorize the issuance of a building permits as of 
the effective date of that order because AppleTree's application w.:.s not sufficiently 
complete, as required by § 3202.6 ofthe Zoning Regulations. 

15. In reviewing AppleTree's application for a building permit, the Zoning Administrator 
determined that § 3202.6 was applicable? According to the Zoning Administrator, the 

2 Pursuant to § 3202.6, "All applications for building permits authorized by orders of the Board of Zoning 
Adjustment may be processed in accordance with the Zoning Regulations in effect on the date those orders are 
promulgated; provided, that all applications for building permits shall be accompanied by the plans and other 
information required by § 3202.2, which shall be sufficiently complete to permit processing without substantial 
change or deviation." 
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general rule set forth in § 3202.4 - that any construction authorized by a permit may be 
carried to completion pursuant to the provision of title 11 in effect on the date that the 
permit is issued - is subject to an exception set forth in § 3202.6, such that any application 
for a building permit that is authorized by the Board may be processed in accordance with 
the zoning regulations in effect on the date that the Board's order i; promulgated. The 
Zoning Administrator determined that AppleTree's application had been authorized by the 
Board's order in Appeal No. 17532, which became effective on August 6, 2007, and 
concluded that the zoning regulations in effect on that date were controlling for purposes of 
the application, and that any subsequent amendments to the regulations did not apply to the 
application. In March 2008, the Zoning Administrator ultimately concluded that 
AppleTree's application complied with the Zoning Regulations in effect on August 6, 2007. 

16. By letter to AppleTree dated April 28, 2008, DCRA indicated that the necessary 
environmental and zoning approvals had been obtained, and therefore withdrew the Notice 
of Revocation and confirmed the validity of Building Permit No. 89587 nunc pro tunc. 

CONCLUSIONS OF LAW 

The Board is authorized by the Zoning Act, D.C. Official Code § 6-641.07(g)(2) (2001), to hear 
and decide appeals where it is alleged by the appellant that there is error in any decision made by 
any administrative officer in the administration the Zoning Regulations. In an appeal, the Board 
may reverse or affirm, in whole or in part, or modify the decision appealed from. Jd. 

An appeal must be filed within 60 days from the date the person appealing the administrative 
decision had notice or knowledge of the decision complained of, or reasonably should have had 
notice or knowledge ofthe decision complained of, whichever is earlier. 11 DCMR § 3112.2(a). 
The Board may extend the 60-day deadline in case of exceptional circumstances outside the 
appellant's control. 11 DCMR § 3112.2(d). In this case, the Appellant filed an appeal on 
December 24, 2007 that challenged a building permit issued October 26, 2007; the appeal was 
filed within the 60-day deadline and therefore was timely.3 

Based on the findings of fact, the Board was not persuaded by the Appdlant that an error 
occurred in any decision made in the administration of the Zoning Regulations with respect to 
the approval of AppleTree's application for a building permit and the ismance of Building 
Permit No. 89587. The ANC initially argued that the permit should not have been issued prior to 
completion of reviews by the environmental and zoning disciplines. As noted earlier, the Zoning 
Regulations do not require environmental compliance as a prerequisite to the issuance of a 
building permit. Only compliance with the zoning regulations must be found. 11 DCMR § 
3202.1. The Board also notes that DCRA concurred that the permit had been issued in error, but 
the errors were cured and DCRA ultimately withdrew its notice of revocation and confirmed the 
validity of the permit once the necessary environmental and zoning approvals were obtained. 

3 The record contains conflicting information as to whether the permit was issued October 26, 2007 or October 29, 
2007. The Board concludes that ANC 6A's appeal of the permit was timely filed in either eveut. 
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With regard to this contention, the Board concludes that ANC 6A did not state a claim of zoning 
error. 

ANC 6A also challenged the Zoning Administrator's determination that AppleTree's permit 
application was authorized by the Board's order in Appeal No. 17532 and was not subject to 
zoning amendments that went into effect subsequently. Pursuant to § 3202.6, all applications for 
building permits "authorized by orders of the Board of Zoning Adjustment may be processed in 
accordance with the Zoning Regulations in effect on the date those orders are promulgated ... ". 
This section applies so long as an application is "accompanied by the plans and other 
information required by § 3202.2, which shall be sufficiently complete to permit processing 
without substantial change or deviation." 

The ANC's contention that AppleTree's application was not sufficiently complete, as required 
by § 3202.6, apparently refers to the mistaken issuance of the permit prior to completion of all 
the necessary reviews; that is, the ANC seems to assert that the application could not be 
processed - and thus the permit could not be issued - until complete information, including that 
gleaned from the reviews of all the various disciplines, was available. The Board was not 
persuaded by this argument. As previously noted, the permit was mistakenly issued prior to 
completion of all necessary reviews, but those reviews occurred subsequently and the defect was 
cured nunc pro tunc to the original date of issuance. Moreover, § 3202.6, specifically refers to 
plans and other information required by§ 3202.2, which shall be sufficiently complete to permit 
processing. The ANC did not show that AppleTree had not complied with § 3202.2, which 
requires each applicant for a building permit to supply the specific information necessary to 
"determine compliance with the provisions of' the Zoning Regulations. Thus, the Board does 
not agree with ANC 6A that AppleTree's application was not sufficiently complete to allow 
issuance of a building permit. 

The Board concludes that the Zoning Administrator properly processed Applt:Tree's application 
for a building permit in accordance with the Zoning Regulations in effect on August 6, 2007, the 
effective date of the order of the Board that authorized the permit by granting AppleTree's 
appeal of the Zoning Administrator's initial decision to deny the application. As already noted, 
the Board finds that AppleTree's application was accompanied by the plans and information 
required by § 3202.2, and was sufficiently complete to permit processing without substantial 
change or deviation. The amendments to the Zoning Regulations cited by ANC 6A did not 
become effective until September 14, 2007, and thus do not apply to AppleTree's application. 

The Zoning Administrator noted that § 3202.6 allows some discretion in d(:ciding whether to 
apply any recent zoning amendments, in that an application for a building permit authorized by 
an order of the Board may be processed in accordance with the Zoning Regulations in effect on 
the date the order is promulgated. In this case, the Board concurs with the Zoning 
Administrator's decision to apply the regulations in effect on the date of 1:he Board's order, 
particularly since the Board indicated its interpretation of the relevant zoning provisions in its 
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decision on AppleTree's appeal and the Zoning Administrator then carried out that interpretation 
in processing the permit application. 

For the reasons stated above, the Bqard concludes that the Appellant has not satisfied the burden 
of proof with respect to its claim of error in the decision by the Department of Consumer and 
Regulatory Affairs to approv~ a building permit application for the proposed pub,Iic charter 
school use of property located in the R-4 zone at 138 lth Street, N.E. by the Apple Tree Institute 
·for Education Innovation. Accordingly, it is therefore ORDERED that the appeal is DENIED. 

VOTE: 4-0-1 (Ruthanne G. Miller, Mary Oates Walker, Shane L. Dettman, and 
Curtis L. Etherly~ Jr. (by absentee vote) voting to deny the appeal; 
Marc D. Loud· not present, not voting) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
Each concurring Board member approved the issuance of this order. 

FINAL DATE OF ORDER: _D_E_C_1_8_2_00_8_ 

PURSUANT TO ·11 I)CMR § 3125.6, THIS ORDER WILL BECOME Fll~AL UPON ITS 
FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11 DCMR 
§ 3125.9,·THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT BECOMES 
FINAL. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

*** 

BZA APPLICATION NO. 17769 

As Director of the Office of Zoning, I hereby certify and attest that on DECEMBER 18, 2008, a 
copy of the order entered on that date in this matter was mailed first class, postage prepaid or 
delivered via inter-agency mail, to each party and public agency who appeared and participated 
in the public hearing concerning the matter, and who is listed below: 

Nicholas Alberti 
1330 North Carolina Avenue, N.E. 
Washington, D.C. 20002 

Chairperson 
Advisory Neighborhood Commission 6A 
P.O. Box 75115 
Washington, D.C. 20013 

Single Member District Commissioner 6A04 
Advisory Neighborhood Commission 6A 
P.O. Box 75115 
Washington, D.C. 20013 

Russ Williams, Managing Director 
AppleTree Institute for Education Innovation, Inc. 
415 Michigan A venue, N .E., 3rd Floor 
Washington, D.C. 20017 

Jason J. Mendro, Esq. 
Mark A. Perry 
Gibson Dunn & Crutcher, LLP 
1050 Connecticut Avenue, N.W. 
Washington, D.C. 20036-5306 

Matthew LeGrant 
Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
Building and Land Regulation Administration 
941 North Capitol Street, N.E., Suite 2000 
Washington, D.C. 20002 

441 4th Street, N.W., Suite 200/210-S, Washington, D.C. 20001 
Telephone: (202) 727-6311 Facsimile: (202) 727-6072 E-Mail: dcoz@dc.gov Web Site: www.dcoz.dc.gov 
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Tommy Wells, Councilmember 
Ward Six 
1350 Pennsylvania Avenue, N.W., Suite 408 
Washington, D.C. 20004 

Bennett Rushkoff, Esquire 
Acting General Counsel 
Department of Consumer and Regulatory Affairs 
941 North Capitol Street, N.E., Suite 9400 
Washington, D.C.. 20002 

ATTESTED< BY: 

TWR 

-
YR. KRESS, FAIA ). 

Director, Office of Zonio.g 

Board of Zoning Adjustment
District of Columbia

Case No. 18241
24

Board of Zoning Adjustment
District of Columbia

Case No. 18241
24

Board of Zoning Adjustment
District of Columbia

Case No. 18241
24

Board of Zoning Adjustment
District of Columbia

Case No. 18241
24

Board of Zoning Adjustment
District of Columbia

Case No. 18241
24

Board of Zoning Adjustment
District of Columbia

Case No. 18241
24

Board of Zoning Adjustment
District of Columbia

Case No. 18241
24


