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PROCEEDINGS
WHEREUPON
MATTHEW LE GRANT,
called as a witness, and having been first duly
sworn, was examined and testified as follows:
EXAMINATION BY COUNSEL FOR PETITIONER
BY MR. MENDRO:

Q. My name is Jason Mendro. I'm an
attorney at Gibson, bunn and Crutcher, and we
represent AppleTree

MR. MENDRO: We'll just go around the
table and introduce everybody.

MR. SUTARIA: I'm Ajay Sutaria, also
with Gibson, bunn.

MR. TAYLOR: Dennis Taylor, Assistant
Attorney General, representing DCRA.

THE WITNESS: Matthew Le Grant, I'm the
Zoning Administrator, District of Columbia.

BY MR. MENDRO:

Q. Thank you very much for your time today,
Mr. Le Grant.

A. Certainly.

Q. -I1f you could please state your full name
for the record?

A. Yes, Matthew Le Grant.

Q. And have you ever been deposed before?

A, I have.

Q. You have. Just, you know, for the sake

of the preliminaries, 1'11 Just walk through some of
the deposition rules of engagement.
A. Whank you.

we're go1ng to be having a_conversation,
but everyth1ng that we're saying is going to be
typed, so it will be very helpful if we try to take
turns speaking. I'11l try to wait and make sure that

pPage 2
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yot 're done answering your questions before I ask
ancther question and it will be helpful to the court
reporter if you can wait until my questions are
firished before you answer it.

Obviously we're not in a courtroom
tocay, but everything is under oath.
A. yes.
Q. Although it will be tempting sometimes
to nod or shake your head, because everything is

being typed, it will be most useful if the answers
were all audible. And if you ever have any
questions about what I mean when I ask you
soniething, please just feel free to ask me for
clerification. My job here today is to ask clear
guestions and to get clear answers and to help

evelop our factual record and I want to assist you
in understanding what I'm trying to ask.

A. okay.

Q. 1f for any reason you need a break
tocay, to use the restroom or to get a drink, you
know, as long as there's not a question pending,
just say so and we'll stop as often as we need to.

Does all of that make sense?

A. Yes, thank you.

Q. And is there any reason today why you
can’t give full and accurate testimony?

A. No.

Q. It's a silly question but people ask all
the time, no alcohol or medication that would
inhibit your memory?

A. None so whatever.

Q. Thank you. Let's just start by if you
could tell us what your educational background is.

A. My educational background is in city
plenning. I have a Bachelor's of Science in city

regional planning from california Polytechnic State
university San Luis Obispo from 1978. T also have a
Master's Degree in city planning from the uUniversity
of California at Berkeley, 1984.

Q. And after 1984, could Kou just walk
through the different jobs you've had?

A Certainly.

I worked for a consulting firm in

Sar Francisco called Sedway Cooke in approximately
1986 and from 1987 to 2002, I was employed with the
City of Berkeley california. I worked from 2005 to
2006 at the City of Alexandria, virginia, and I
began my employment with the District of Columbia in

April 2006.
Q. okay. And I think we left off between
20G2 to 2005, unless I missed it.

A. Yes, I was a house husband --

Q. Okay.

A. -~ at that point in time. And I, let me
add, 1 also did some consulting work for the City of
Berkeley, california, at the time.

Q. I see. And you said that you began 1in
April of 2006 at DCRA; is that correct?

A. correct.

Q. And what position did you begin in?

Page 3
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A. I began my employment with the District
as the Deputy Zoning Administrator, a poswtxon I
held from Apri’l 2006 through June of 2007

And then in June 2007, your pos1t1on
changed7

A. I was appointed the interim Zoning
Administrator, a position I held until October 2007,
at which po1nt I was appointed the zZoning
Administrator.

Q. And what, what does the interim Zoning
Administrator mean?

A. I was appointed to be the interim or
Acting Zoning Administrator pending completion of an
employment search that the Director undertook before
the position was filled permanently.

Q. So there was, if I understand correctly,
there was an opening in the position of Zoning
Aadministrator?

A. Yes.

. And during, before that position was
filled you were Acting or interim 20n1ng
Administrator?

A. Yes.

Q. Do you know how that opening in_the
position of Zoning Administrator came about?

A. Yes.

Q. Could you explain that for us? .

A. The then Zoning Administrator, mr. Bill

Crews, was placed on administrative leave in the end
of June 2007 and he ultimately resigned.

Q. Ard what is your understanding of why
Mr. Crews was placed on administrative Tleave?
A. I do not --

MF.. TAYLOR: Objection. mMay call for
speculation.

You may answer, if you know.

THE WITNESS: I was going to say I do

not know.
BY MR. MENDRO:

Q. what_1is your understanding?

A. s mply that the position serves at the
pleasure of the Director and the Director decided
that Mr. Crews no Tonger was able to discharge the
position in her, in tge way that she felt it needed
to be carried out.

Q. And when you say the Director, you're
referring to the Director of DCRA, correct?

A. That's correct.

Q. I5 that Linda Kay Argo?

A. Ys.

Q. was it Mrs. Argo at the time that
Mr. Crews was placed on administrative leave?

A. Yas.

Q. Aid do you have any understanding as to
why Ms. Argo felt that he was unable to carry out
his duties?

A. No.
Q. Has anyone discussed that_with you?
A. No, it was, it's been explained to me as

a personnel matter. It was not a matter of, that
Page 4
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could be discussed.

Q. Did anybody, do you have any inkling --
A. 1 did not speculate.
Q. Do you have an opinion?

MR. TAYLOR: Objection for relevance to
the current matter.

BY MR. MENDRO:

Q. Do you, have you ever formed an opinion

about why Mr. Crews was put on hold?
No.
I should say why Mr. Crews was put on
1eave, to clarify?

o

A. The answer is still no.

Q. okay. And your current titie today?

A. Zoning Administrator.

Q. And that's the title that you acquired
in October of 20077

Al That's correct.

Q. And please walk me through the

responsibilities that you have as Zoning
Administrator.

A. Certainly. A Zoning Administrator is
charged with the administration, enforcement and
interpretation of the zoning regulations of the
District of Columbia. It is a position in an office
of aﬁprox1mate1y 10 individuals that are supervised
by the Zoning Administrator.

what's the official name for that

off1ce7

A. The Office of Zonming Administrator.

Q. And does the office of Zonin%, the
zoning Administrator have any responsibility for
environmental review?

A. No.

Q. okay. And I just want to be clear that

when I say environmental review, I'm talking about
the environmental discipline for reviewing permits.

was that sufficiently clear when I asked
the question?

A. Yes.

Q. okay. And the answer is still no?
A. correct.

Q. oOkay. And you say that the Zoning

Administrator and the office of Zoning
Administration is responsible for, for reviewing and
applying the zoning regutations, did I get that
correct?

A. Yes.

Q. And does that office also issue
approvals for permit applications?

A. Let me explain. Applications for
building permit applications -- or applications for

building permits, I should say, are subject to
review by the permitting and licensing division as
well_as the office of Zoning Administrator_for
comoliance with respective applicable regulations.

My office reviews building permit
applications to check compliance with the zoning
regilations. So any approval of applications are
approvals for compliance with the zoning
regilations.

Page 5
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19 Q. so your office would get a permit
20 application and then you or someone in your office
21  would review the application to determine whether
22  the application for a building permit is compliant

1 with the zoning regulations?

2 A. That's correct. .

3 Q. And when you make a determination that
4  something does comply with the zoning regulations,

5 what then does the office do?

6 A. The approval of the building permit

7 application is denoted both on paper and

8 electronically in a tracking system.

9 The paper sign-off includes a signature
10 on an application as well as a rubber stamp on a
11 page or pages of plats.
12 The electronic approval is in a tracking
13 system that is called file jobs and there's a space
14  1in that system to denote the status of appliications,
15 including an ezpproval designation.

16 Q. And who in your office is responsible
17  for performing the written approvals?

18 A. The majority of approvals are the

19 responsibility of the zoning technicians.

20 Q. And you say that's the majority of the
21 approvals?

22 A. Yes.

0015

1 . Are other people responsible for certain
2 approvals?
3 A. upon occasion the Zoning Administrator
4 or the Deputg Zoning Administrator may also review
5 and approve building permit applications.
6 Q. And how is it determined in which case
7 1is a zoning technician going to review the
8 application varsus the Zoning Administrator or the
9 Deputy Zoning Administrator?
10 A. It can happen in a variety of ways. On
11 some occasions there are applications which the
12 Zoning Administrator may pick up and review myself
13  due to either that application review being overdue
14  or be asked by the Director to look into a
15 particular review.
Q. So if I understand your answer, you

17 might look over a building permit application if

it's overdue or if the Director, Ms. Argo, asks you
to look it over.

Are there any other circumstances in

which you would look over an application instead of
having the technician do it?

A. On occasion the Deputy Mayor may ask
that an appliication be looked into.

Q. Are there any other circumstances in
which you would review --

A. 1 cannot think of any at this point.

Q. And as a percentage, about how many of
the building permit applications do you review
rather than having a zZoning Administrator review?

A. Maybe 5 percent.

Q. and of that 5 percent, if you could

11  break it down for me, about how many of those are at
12  the request of the, at the request of the Deputy
Page 6
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Mzyor?
A. Less than 1 percent for the Deputy
mayor.
. And about what percent are at the
direction of the Director?
A. 2 percent.
Q. And the other 3 percent or so is
probably because they are overdue?

A. overdue.

Q. And who are the zoning technicians that
are in your office now?

A. Presently I have seven zoning
technician -- technicians that work in my office.

Q. And could you walk through their names?

A. Oh, yes. Let's see. We have Pam
Thornton, Ade Shittu, Xoan Mac, David vollin,
Jeannette Anderson, Diana Reed and then Neil
Rubenstein.

Q. And I'm going to pause just for one
second to let you ask for spellings on any of those
names.

(Discussion off the record)
BY MR. MENDRO:
of these zoning technicians that we just

naned --

A. Yes.

Q. -~ are they at, do they have different
titles or are all they titled zoning technicians?

A. They are all, share the same title of
zoving technician.

Q. And presumably some are more senior than
otiers?

A. Correct.

Q. who is the senior most zoning
technician?

A. Xoan Mac.

Q. And how Tong has Xoan Mac worked in the
of fice of the Zoning Administrator?

A. I'm not sure, it might be 17 years.

Q. surely over 10 years?

A. Yes.

Q. Probably over 157

A. I believe so.

Q. Generally speaking, how long does it
take for a building permit application to be
conpletely reviewed?

A. It varies and it depends on several
factors, including the backlog of pending
applications.

MR. TAYLOR: Excuse me, if I may, are
you speaking of reviewed for the zoning discipline
or are you speaking of the entire review process?

MR. MENDRO: That's a very good
clarification.

Right now I'm asking about the entire
process from the time that the application is
submitted to the time that there's a complete review
of all the disciplines and a decision up or down,
but T will follow up with the question.

MR. TAYLOR: Okay, if you know the

Page 7
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answer.

THE WITNESS: Thank you. Okay. I was
beginning to answer the guestion on the assumption
it was the zoning only, but thank you for the
clarification.

So the backlog factor that I mentioned
earlier does still, is involved. what's also
involved then is the complexity of the application
and then since it's involving multiple disciplines,
the -- or the coordination between the disciplines
as to getting all the reviews done and so the DCRA
has a goal o%, for complex applications to have the
initial review done in 30 days.

BY MR. MENDRO:

Q. Ard to clarify, 30 days is a goal to
have all disciplines have reviewed an application?

A. conduct initial review.

How about how often is that goal met, in
your experience?

A. Presently due to staffing levels, that
goal is probably met between 30 to 50 percent of the
time.

Q. And about how long have the staffing
Tevels been similar to what they are today such that
that percentage holds?

MR. TAYLOR: calls for speculation,

You may answer, if you know.

THE WITNESS: Let me ask for a
clarification, are you talking about the present
staffing levels versus historically or, because
staffing levels have changed during my tenure?

BY MR. MENDRO:

. Right, Tet me rephrase the question this
way, you said that you're estimating that about 30
to 50 percent of building permit applications are
reviewed completely by DCRA in all disciplines
within 30 days, correct?

A. correct.

Q. And you said that that 30 to 50 percent
estimation relates to the current staffing levels;
is that also correct?

A. Yes,

Q. curing your tenure here, have the
staffing levels been higher such that there's been,
such that the goal has been met more than 50 percent
of the time?

A. 1"11 answer it this way, in my tenure
the staffing levels have increased so that the
completion rate of meeting the 30-day goal has
improved.

1. would say at this point in time,
again, 30 to 50 percent, but that's an improvement
over the past: and our hopes are to improve that in
the future.

Q. Aand I'd like to ask the question that I
might have accidentally asked before, from the time
that the, that your office, the office of the zoning
Administratorr, receives an application for your part
of the review, how long does it ordinarily take your
office to complete its review?

page 8
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A. Let me answer it this way, the
apglications physically are centralized so the

Ep11cat1ons are not deposited in to the office of
€ zZoning Administrator, per se. They are as with
the other disciplines, technicians go to the central

file room to pull applications that are pending
review.

Given that the time frames I mentioned
earlier still apply in terms of a 30-day goal and a
30 to 50 percent completion meeting that goal 30 to
50 percent of the time.

Q. okay. Let me make sure that I
understand, the applications are deposited in a
central Jocation where they can be accessed by the
various DCRA disciplines simultaneously; is that
correct?

A. correct.

Q. Could you describe the place where
they're deposited, I think you've said a file room?

A. Yes, we have a file room in which the
applications and associated plans are placed.

Q. where is the file room located?

A. on the second floor of this building.

Q. And when you say the plans, what are you
reierring to?

A. The drawings associated with the
building permit application.

Q. And are those plans kept in the file
room in a hard copy?

A. Yes.

Q. Are those same plans available
electronically?

A. No.

Q. Can, do the various disciplines of DCRA
review the p]ans simultaneously?

A. No. Each discipline pulls the set of
pians and does a review and then returns them to the
file room.

. Q.  1Is_there a_certain sequence in which the
various disciplines will review plans?
A. No.
Q. How does your office know when the plans
ar2 there to be reviewed?
A. The file jobs tracking system I

me1tioned earlier has a reporting function that
Tists out a Tist_of pending applications. That
information coupled with 1nqu1r1es by applicants for
bu11d1ng permit applications let's us know that
there's a pending, which applications are pending.

Excuse me a minute.

MR. MENDRO: Sure. We can go off the
record.

(Discussion off the record)

MR. MENDRO: Would you mark this
Exhibit 1, please.

(Deposition Exhibit No. 1

was marked for identification)

BY MR. MENDRO:

Q. I've just handed you a document that the
court reporter has marked for identification as
Exhibit 1

Page 9
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Before we went off the record very
briefly, we wers talking about a tracking system
that you called the file jobs system.
A. Yes.
Q. Is this Exhibit 1 a printout from the

file jobs system?

A. I am not familiar with this document
and -- as have been produced by file jobs.
Q. So there's no way to tell from the

printout that I just gave you how this, where this
printout was generated from?
MR. TAYLOR: Objection as toward
foundation.
BY MR. MENDRO:
Q. can, let me_rephrase my question.
Can you tell where this printout was
generated from"
A.
Q. Okay And before we went on the break,
I believe you said that the way that your office
becomes aware that there is a permits review is both
from inquiries and from the file job system; is that
correct?

A. That's correct.

Q. Is there someone who's responsiblie for
periodically checking the file JOb system?

A. Both myself -- let me rephrase that, the

Zzoning Administrator, the Deputy Zoning
Administrator and the zoning technicians,
themselves, monitor the pending applications in the
file jobs system to see what jobs are in need of
review.

Q. How often would you check the file job
system? would you check it every day?

A. I would maybe check it once a week.

Q. orce a week. And do you dinstruct your
staff to check the file job system, as well?

A. I do.

Q. And do you 1instruct them to check it at
a certain interval?

A. No.

Q. bo you, have you told them that they
should check -t more than once a week?

A. what I tell them to do is to check as
needed so, for example, if they are reviewing
app11cat1ons and complete their reviews and are
Tooking for additional applications to review, they
are_to check the file job system to identify those
applications 1eeding review.

Q. And from the time that an application 1is
taken from the file room and looked at gy the office
of the 20n1ng Administrator, how long does it
genera11y take to complete the zoning review?

Again, that review would vary depending
ﬁon the comp ex1ty of the job and in some cases
ether the job was the subject of a Board of zoning
Adjustment review.

Q. what does the average run of the mill,
how long does the average review take; and again,
let me, let me state the full question because I was

Page 10
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unciear about this before, how long does the average
review just by the zoning discipline take?

A. I guess, again, to clarify, there is the
time spent by the technician, him or herself doing
the review as comﬁared with the number of days that
that project or that application may be in the
possession of the technician because all these
rev-ews are typically juggled with maybe working on
an application review and stopping, seeking more
information, being interrupted and picking up
anoi:her review.

So, I guess to try to distinguish what
you're seeking, an average review may, in terms of
the technician's time, take anywheres between one to
fou- hours of time, whereas the time that that
application may be in the technician's possession
may be a half of a day to a couple of weeks time.

Q. And what would distinguish an
application that is in an office for half of a day
versus a couple of weeks?

A. It would involve the size and complexity
of the building or use being proposed, the amount of
calculations that might be necessary in conducting a
review and, again, the presence of a Board of Zoning
Adjustment or Zoning Commission Order that might
apply to 1it.

Q. And how does an order from the Board of
Zoring Adjustment affect the process?

A In those cases which the Board of Zoning
Adjustment has approved an application that was
subject to a special exception or a variance, that
decision would set forth the parameters of the
elements that are to be taken into account during

the review, including the specifications as to the
bu  Tding volume, number of parking spaces, the
amount of gross square footage and on occasion may
specify certain conditions that apply to the review
or approval.

Q. So would an order from the Board of
zoning Adjustment about a given application's
compiiance with the zoning rules speed up the
process of the zoning review or slow down the
process of the zoning review?

A. I would say it would slow down the
pracess as compared to an application not subject to
a 3ZA Order.

Q. And why, why would it slow it down?

A. The BZA oOrder often involves several
pages of material that must be reviewed, there's
often a set of plans that has been stamped by the
office of Zoning that need to be obtained and then
compared to the application and plans submitted 1in
conjunction with the building permit application.

Q. Now the comparison of the plans to the
application is something that you would always do

without a BzZA Order, right?

A. In any event, the plans of a particular
application are reviewed and compared with the
development standards or parameters set forth in the
zoning regulations.

Page 11



Matthew Le Grant 2 20 08 (3).txt
In the case of a Board of Zoning
Adjustment case, the order and 8zZA approved plan set
become the standard of comparison as differentiated
from the zoning regulations.
I don't know if that is clear.

Q. Mavbe, I don't think I have it quite
yet.

A. okay.

Q. But I think, I think what I'm hearing

you say is that the order is one more th1n? for you
to review in addition to the ordinary regulations;
is that correct?

A. Yes, it's an additional document or a
set of documents that must be reviewed in addition
to the zoning regulations.

Q. Right. But review of the plans and
review of the application is something that would be

done in any application case, right, you would --
A. That's correct.
Q. okay.

MR. TAYLOR: May we go off the record
for just a moment.

(Discussion off the record)

BY MR. MENDRO:

You mentioned earlier that there is a
goal of 30 days at DCRA for review of an
application.

Does DCRA keep track of how that, how
often that goal is met?

A. There has been efforts to track that. I
d%ant know presently the state of that tracking
effort.

Q. How was the tracking done, to your
knowledge?

A. There 1is an ana1¥sis of the file jobs --
the date in file jobs to look at how often the

30-day goal 135 met.
Q. A1d when you go in to file jobs to Took
at -- you know, review jobs that are out there, you

can tell how Tong, when the application was
submitted from file jobs?
A. The file jobs systems includes an
app11cat1on date
gou have any applications that were
filed before February of 2006 that have not yet been
denied or granted other than AppleTree's?

A. I'm -- I do not know.

Q. About how many applications are pending
for two years before they've been granted or denied?

A. Let me answer that in this way, there

are applications that on occasion are held for
correction. The held for correction label denotes
that there may be a variety of issues that prevent
my office from approv1ng them.

There -- I'm aware of applications that
have been he’id for correction in which they, at
Teast over a year's time keep that status and on
occasion thev continue to be held for correction
because the app11cants have decided to no longer
pursue the project.

But I don't have a good system to
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di“ferentiate those from others.

Q. what are the circumstances -- well Tet
me start by asking who designates an application as
he'ld for correction?

A. As I mentioned earlier, the reviewers
in, whether they be a zoning technician, Deput¥
Zoning Administrator or Zoning Administrator all
have the ability to review an application and that
can include holding an aﬁp1ication for correction.

And how is the decision that something

is held for correction evidenced? How is it -- or
ar2 the people made aware? )
A. In the file jobs system, a label 1is

placed and the status as HFC. Then there is a Tist
of comments enumerated that give the reasons why the
application’'s held for correction.

Q. and is marking something HFC is
something that any discipline can do or is that
internal to the zoning?

A. Any, any discipline.

Q. And what are the reasons that your
office would mark something held for correction?

A. There's two major categories, one is to
denote further information's needed, the other is
that the application is not in compliance with
agplicable zoning regulations.

. I want to ask a little bit more about
tkat second major category, that the application is
nct in compliance with applicable zoning
regulations, why would an application that's in that
boat not be denied and instead be held for
correction?

A. Can you rephrase that?

Q. Sure. You said that there were two
major categories why the Office of the Zoning
Administrator would mark an application as held for
correction.

one of those categories is that further
information is needed; is that correct?

A. correct.

Q. And the second category is that the
building permit application is not in compliance
with applicable zoning regulations; is that correct?

A. Correct.

. So my question goes to the second of
those two categories, if a building permit
application seeks, seeks permission to do
construction that would not be in compliance with
applicable zoning regulations, why would the office
oF the Zoning Administrator place that permit
ascplication on hold for review instead of simply
saying this doesn't comply, I deny this?

A. Just to clarify, it's not hold for
raview, 1it's hold for correction, because on
occasion when informed that a particular aspect of a
building permit application is non-compliance with a
zoning regulation, an applicant may amend his or her
application to become compliant with the zoning
regulation and upon re-review, the office may
determine that the application is then in compliance
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and may be approved.
Q. so would your office communicate with
the applicant and say there's, you have this problem
that needs to be corrected and 1f 1t's corrected,
we'll review this again and in the meantime this is
held for correction?

A. Yes, that is the function of the hold
for correction status.

And who communicates and how do they
communicate that an application is held for
correction?

A. In the file job system the comments that
I mentioned earlier list out those aspects that an
applicant may address and this is available
electronically and a hard copy is printed out and
placed with the application so the applicant is,
those comments are made available to the app11cant
to understand the reasons for the hold for
correction status.

Q. And you said that the, the held_for
correction status is available electronically?

A. YesS.

Q. wculd the permit applicant be able to
access it electronically?

A. Y€S.

Q. And the person who would print that
information and put it with the application, would
that be a zoning technician, ordinarily?

A. Yes.

Q. And the held for correction status 1is a
status that an application would get before approval
was granted, correct?

A. well, some applications upon review are
found to be compliant and may be approved in the
first review. Other applications may be held for
correction, changes are made or information is
supplied and s0 as to allow the technician to then
re-review the +information and it may result in an
approval.

. I'm not entirely sure that T got it.
The, when the office of the Zoning
Administrator receives an application and either
needs more information or_determines that the
application as it currently is written doesn't
comp]y, the application may be held for correction,
right?

A. correct.

But that decision would be made before
the 0ff1ce of Zoning Administration granted its
approval?

A, Yes, if there is ultimate approval, that
step, intermediary hold for correction step may
occur.

o

The hold for correction step may occur
after there's approval?

A. No.

Q. only before, that's what I was --

A. only before.

Q. Thank you, that's what I didn't
understand.

Page 14



Matthew Le Grant 2 20 08 (3).txt

Al oOkay.

Q. so the file job system could tell us if
“here are other applications that have been pending
since February 2006, right?

A. Yes.

MR. MENDRO: Mr. Taylor, can we request
a printout that would identify any applications that
have been pending that long.

MR. TAYLOR: Yes, so we can discuss
that, parameters, off line.

MR. MENDRO: Okay, very well.

"BY MR. MENDRO:

Q. And I believe you said you're not aware
that any have been pending that long, you do not
know of any?

A. I do not know.

Q. okay, and do you know of any that have
been pending for one year today?

A. Not specifically.

Q. when did the office of the zoning
Adninistrator begin reviewing AppleTree's
application? And actually let me just clarify
before we talk about AppleTree that we're talking
about AppleTree Institute for Education --
Innovation, are you familiar with AppleTree?

A. Yes.

Q. __Okay. 1I'm going to show you a document
that we will mark for identification as Exhibit 2.

MR. TAYLOR: Excuse me, 1is there a
question pending?

MR. MENDRO: There s not.

I asked if he was familiar with

AppleTree, that was the answer, he said yes.

(pDeposition Exhibit No. 2

was marked for identification)
BY MR. MENDRO:
Q. I've just handed you a document, it's
marked for jdentification as Exhibit Number 2.
Have you had a chance to review 4it?

A. Give me a moment.
(Witnhess examining document).
Yes.
Q. Please explain what this document 1is.

A. This document appears to be a ?hOtOCOpy
of the building permit application for AppleTree for
its. proposed site at 138 12th Street, Northeast, 1in
the Listrict of Columbia.

Q. And my next series of questions
throughout this proceeding when I refer to the
permit, I'm referring to this permit; does that make
sense?

AL Sure.

Q. And when I refer to AppleTree, I'm
refer~ing to the applicant on this permit, does that
make sense as well?

A Yes.

C. If you ever need clarification, please
just let me know.
- Wwhen did the office of the Zoning
Administrator begin to review this permit
Page 15
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application?
MR. TAYLOR: Objection, may call for
speculation.
You may answer, if you know the answer.
THE WITNESS: I believe the office of
Zoning Administrator began its review in April 2006,

but I'm not 100 percent sure.
BY MR. MENDRO:
Q. And what is the basis for that belief?
A, I have seen documents in the paper files

for this case that showed the review history.

. And you said in the paper files for this
case, are they stored in a Redweld or in an office
drawer? where are those files stored?

A. Those, we have several manila folders of
papers that are in my office.

Q. Aand are those manila folders marked
AppleTree?

A. Yes.

Q. and what are in those folders?

A. Documents related to this case.

. To the best of your recollect, what
specific items are 1in the folders?

A. There are copies of building permit
application, there's documents related to the BZA
case, there are notes from meetings that I have had
on this case.

Q. Is there any correspondence in those
Appletree files?

A. Yes.
Q. who is that correspondence from?
A. There's_a variety of correspondence.

I'm not recalling all the particulars at this point.

Q. can you remember ang people that have
sent correspondence that would be, a copy of which
would be in those files?

AL Yes, I do recall a letter from an ANC
commissioner, David Holmes.
Q. Can you remember any other

correspondence in those files?

A. Not at this time.

Q. Have you reviewed those files for --
well let me start by asking, are you aware that
there was a FOIA request by AppleTree served --
Yes.

-~ to DCRA?
Have you seen that FOIA request?
I have not seen it directly.
sJust for the sake of clarity, 1’11 show
you a copy of the FOIA request now.
(Deposition Exhibit No. 3
was marked for +identification)
BY MR. MENDRO:

Q. 've just handed you a document dated
December 10th, 2007, that's been marked for
identification as Exhibit Number 3.

can you confirm that you have not seen
this document?

A. et me look over it for a moment.

(Witness examining document).
I believe that the addressee to the
Page 16
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Jetter, Ms. Robinson, has talked to me about this

FOIA request.

Q. And in response to that conversat1on,
did you review the manila folders we just discussed
that are for the AppleTree case?

A. I have looked over those folders and
transmitted them to Ms. Robinson.
Q. Are there files concerning the AppleTree

apglication anywhere else but in those fo1ders to
your knowledge?
A. Not to my knowledge.

Q. Do you have an E-mail folder --

A. oh, yes, I do have an E-mail folder on
this case.

Q. An E-mail folder labeled AppleTree?

A. Yes.

Q. And what types of E-mails do you save in-
that folder?

A. In that folder I've saved any E-mails
regarding this building permit application or this
address, 138 12th Street, Northeast.

Q. And did you send the contents of that
AppleTree E-mail folder to Ms. Robinson, as well?

A. The contents are available to her
th-~ough the District's information -- Office of
Information Services.

Q. okay

A. My understand1ng from her is that she
wo.uld provide the contents of that E-mail folder --
she would obtain the contents of that E-mail folder
through working with our office of Information
Systems.

Q.  And when you say the office of
Information Systems, are you referring to OCTO?

A. No.

Q. NO.

A. Within the Department of Consumer and

Regulatory Affairs is our own computer or IT
division, which is known as the office of
Information Systems.

Q. But she didn’t physically copy anything
from your computer?

A. Not that I'm aware of.

Q. okay. And you didn't physically E-mail
her any copies ftrom that folder?

A. Not that I recall.

Q. okay. what, AppleTree's permit at least
at one time was reviewed -- well, strike that.

Approval by the office of the Zoning
Administrator was granted to AppleTree's permit; is
that correct?

A. Yes.

Q. And do you know the date when that
approval occurred?

A. Yes, it was August 9th, 2007.

Q. And who approved App?eTree s -- who
granted zoning approval for AppleTree's building
permit application?

A. Xoan Mac, zoning technician.

Q. And I just want to do, want to point,
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draw your attention to the third page of Exhibit 3
and I'd 1ike to draw your attention to the upper
right-hand corner, there's a box that says, C, plans
and application approval; do you see that?

A. Yes.,

Q. In that box there are some numbers and
number two says information center by, colon,

there's a bunch of boxes under that, do you see the
area that 1'm talking about?

A. Yes.

Q. And by the letter F there's a signature
that Tooks Tike it begins with an X, do you see that
signature?

MR. TAYLOR: Objection to
characterization of the location.
BY MR. MENDRO:
Jo you understand where I'm pointing

you?

A I would say in box number 3.

Q. Right.

A. Zoning by, colon, there is a sighature
on that line.
. Q. Could you tell me whose signature that
1s7?

A. That 1s Xoan Mac's.

Q. Xoan Mac the zoning technician in your
office?

A. Jorrect.

Q. And the date there, it looks like 1it's
August 7, 2007, right?

A. Correct.

Q. Does that refresh your recollection as
to when zoning approval was granted?

A My recollection 1s that the file jobs

entry as to the approval date by Ms. Mac was dated
August 9th, 2007.

Q. Do you have any understanding why the
file jobs system would say August 9th when Ms. Mac's
signature is dated August 77

A L could only speculate.

Q. what is your hunch on this one?

MR. TAYLOR: Objection.
BY MR. MENDRO:

Q. You can answer if you have a hunch.

AL My hunch is that Ms. Mac signed the
paper application and then it took a couple of days
for her to enter it into the computer.

Q. Have you ever discussed with Ms. Mac
why -- have you ever discussed the date of her
approval in the computer with her?

A. Mo.

Q. Have you ever discussed the date of her
signature with her?

A. NO.

Q. And up at the top of that box C there's

another signzture, it's at line one, it says
information counter by, can you tell me whose
signature that is?
A. I do not know.
Q. Now, other than this approval, this
Page 18
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zoning approval for AppleTree's permit application
that occurred in August of 2007, are you aware of
any other approvals of the, by the zoning discipline
being granted?

A on August 23rd, 2007, upon my own
personal re-review of the application, I entered
into file jobs another approval entry.

Q. And you said this was in response to
your personal re-review?

A. Yes.

Q. Could I take that to mean that you've

reviewed it once before yourself, at least once
before yourself?

A. tet me clarify, it was, perhaps the word
re-review is not referring to my own review, it was
re-review of the application by myself, I reviewed
it myself and entered an approval on August 23rd.

. And on August 7th, had you reviewed
AppleTree's permit application?

A. No.
Q. And on August 9th, had you reviewed
AppleTree's permit application?
A. No.

Q. And that's not very unusual, is it, that
Xoan would have reviewed it and you not have
rev: ewed it?

A. You're right, that is not unusual.

Q. Is it unusual for you to re-review a
perniit application that Xoan has already reviewed?

A. I would not use the word unusual. on
occasion I will go back and look at particular
reviews.

Q. About how frequent does that -- how
often does that happen as a percentage of all
applications?

A. I don't know the percentage, but I may
have done it a half a dozen times, in a calendar
year's time, six.

Q. About how many zoning -- or how many
building permit applications do you, does your
offize review in a year?

10 fA' Give me a moment. I would say 800 to
,000.

Q. So in one year, approximately 800 to
1,000 applications are reviewed by the Office of the
Zoning Administrator?

A. Yes.

Q. And out of that 800 to 1,000, there are
approximately six that you would re-review after one
of your zoning technicians reviewed it?

. Yes.

Q. what are the circumstances in which you
woulc re-review an application that a zoning
techrician has already: reviewed?

A, If there was a complicating factor such
as a Board of zoning Adjustment Order or a Zoning
Commission pending regulation or if there was a

Tegitimate issue raised by a community member about
a review, I may take it upon myself to re-review a
zoning techpnician's work.
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. Are there any other reasons why you
would re-review a zoning technician's work?

A. nNot that I'm aware of at this point.

MR. TAYLOR: Okay, are we close to the
time to take the initial break?

MR. MENDRO: If you would Tike to take a
break, certainly.

MR. TAYLOR: All right.

THE WITNESS: Sure,

MR. MENDRO: Do you want to do it now or
do you want to go a few more minutes?

THE WITNESS: Let’s take a break.

MR. MENDRO: oOkay.

(Discussion off the record)

3Y MR. MENDRO:

Q. when, before we took the break we were
discussing approvals, zoning approvals for
AppleTree's puilding permit application and you had
said that you re-reviewed the application after

zoning technician Xoan Mac had also reviewed and
approved AppleTree's application; is that correct?

A. Yes.

Q. And when did you start the process of
re-reviewing ABp1gTree's application?

A. I believe it was around August 21st.

Q. and if you could, walk me through the
steps of how you conducted your review?

A. I looked over the review that Ms. Mac
had done. 1I also Tooked over the Board of Zoning
Adjustment Order. I had received information about
pending Zoning Commission Orders and concluded that
the apﬁ1ication could be approved as in compliance
with the regulations in effect at the time.

Q. and upon reaching that conclusion, what
did you do?

A. I entered an approval into the status
step in file jobs August 23rd.

MR. MENDRO: And, for the record, a
printout of that approval is something that we would
also Tike and have not received yet.

BY MR. MENDRO:

Q. And when you say that you entered an

_approval into file jobs, what physically does that

mean that you have to do?

A. In the status step for the zoning
discipline one enters a -- adds a step and can
choose between, for example, hold for correction,
approval or denial and in this case I chose the
aﬁprova1 as the status step and then keyed that into
the computer program.

Q. And keying, does that consist of doing
1ike a drop-down window where you select one of
three choices?

A. That's correct.

Q. And in the course of your re-review
beginning around August 21st, .did you look at
AppleTree's plans?

Yes.
Q. And in the course of that re-review, did
you look at plats?
A. Yes, I looked at a plat.
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_ Q. In the course of AppleTree's
applications, are you aware that the, that the plat Te :;f;
eve changed? %V“r
A. No, I'm not. . .
Q. Do you know that it didn’t?

A I'm not sure if it had in the course of
its review.

Q. okay. Since the time that you first
Tooked at AppleTree’s application, has there been
any change on the plat?

A. No, not that I'm aware of.

Q. And since the time that you first looked
at sAppleTree's application, has there been any
change to the drawings?

A. NO.

Q. And for the record, could you explain
what the drawings are?

A. The drawings showed the, the floor plans
and the elevations of the proposed conversion of the
existing building into a public charter school.

Q. And could you explain what the plat is,
for the record?

A. The plat is a depiction of the building
as cited, cited on a lot of land so you can compare

it with the property lines.

. And other than Ms. Mac's review, the BzZA
order, the plans, drawing and plat, is there
anything else that you reviewed for purposes of your
personal review of AppleTree's permit application?

A. You did mention BZA Order, correct?
Q. correct. . . ‘
A. No, that was the information I reviewed.

: qQ. This is, this is going to be a little
awkward, but I want to show you a very large set of
documents as an exhibit.

MR. MENDRO: We're up to Exhibit 4.

(Deposition Exhibit No. 4

was marked for identification)

MR. TAYLOR: Brought enough for
everybody?

MR. MENDRO: uUnfortunately not.

BY MR. MENDRO:

Q. I've just handed you a document that's

been marked for identification as Exhibit Number 4.
It's a very large printout consisting of several
pages.

. Could you explain for the record what
this document is?

A. Give me a moment to look through them.
Q. Please take your time.
A. (Witness examining document).

okay.

Q. Have you had an opportunity to review
Exhibit Number 4?

A, Yes.

Q. Could you explain for the record what
this document or set of documents 1is?

A. _This appears to be a photocopy of the
plans associated with the AppleTree building permit.
Q. And these are, this is a copy of the
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plans that you reviewed, correct?
A. Yes.
Q. And is there a stamp on these plans that
indicates approval by the office of the Zoning
Administrator?

A. Therz2 1is.

Q. Can you expiain for the record where
that stamp appears?

A. There is a stamp on drawing Al. Yes,
the zoning stamp appears on drawing Al.

Q. And who placed that stamp?

A. Ms. Xoan Mac.

Q. And after you re-reviewed the plans, you
didn't place another stamp on the drawings?

A. No, I did not.

Q. And earlier I believe you said that
another step in the approval process would be a
signature on the building -- the permit application;
is that correct?

A. Yes.

Q. Is that the signature that we discussed
earlier on Exhikit Number 27 :

A. Yes

Q. And those are the two written components
of the approval from the office of the Zoning --
from the Office of the Zoning Administrator; is that
correct?

A. Yes.

Q. And the, you also said that there's an
electronic step in the approval process that occurs

in the file jobs system.
. Did Ms. Mac's, did Ms. Mac enter an
electronic approval in file jobs?
A

. Yes.
Q. And when you re-reviewed, did you enter
another one?
A. Yes .
Q. And did you provide any sort of written

confirmation of your approval after you re-reviewed
the plans?

A. I simply entered the approval into the
file jobs system.

Q. Now before your review in august of
2007, had you raviewed AppleTree's application
before?

A. NoO.

. And did you review AppleTree’s
application after August?
. Yes.

Q. Okay. 1If you don't mind, I think 1'11
just set these aside just because they're
cumbersome.

Eariier we were talking about reasons
why you would re-review a permit application that
had already been reviewed by a zoning technician and
you also testified that AppleTree’'s case was one in
which you conducted such a re-review.

. Wwhat_were the reasons for you
re-reviewing AppleTree's application for a building
permit?
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9 A. 1 became aware that there were pending
10 Zoning Commission regulations that might impact this
11 case and I wanted to ensure that Ms. Mac's review
12 was, 1in fact, a correct review consistent with the
13 zoning regulations in effect at the time and
14  consistent with the applicable BzA Order.

15 Q. And what is your opinion of Ms. Mac’s
16 reviews in terms of reliability?

17 A. As compared to what?

18 MR. TAYLOR: I'm going to object for
19 calling for speculation.

20 BY MR. MENDRO:

21 Q. would you say that she is good -- well

22 12t me put it this way, have you reversed her

1 dacisions ever after she's granted approval?

2 A. Yes.

3 Q. And was that in AppleTree's case?

4 A. NO.

S Q. And how many times have you reversed

6 Ms. Mac's decisions?

7 A. once.

8 Q. And by comparison to the other zoning

9 technicians, how does she stack up in terms of the
10 quality of her reviews?

11 A. Her reviews are average as compared to
12  other zoning technicians.
13 Q. Her experience +is above average, though,
14  compared to the other technicians; is that correct?
15 A. Her experience is above average.

16 Q. You said that you became aware that

17  there were pending changes in the zoning

18 regulations, how did you become aware of those

19 pending changes?

20 A. I was informed by communications from
21 members of the community about Zoning Commission
22 orders that were pending.

0062

1 Q. And who were these members of the

2 community that informed you?

3 A. ANC Commissioner David Holmes was one
g ani I'm not sure of the names of the others at this

point.

6 Q. About how many others were there?

7 A. Maybe one or two others.

8 . were these other members of the

9 community also part of ANC?

10 A. 1 don't remember.
11 Q. Do you remember if they were men or
12 wonen?

13 A. I belijeve they were possibly men.

14 Q. po you remember if they worked for the
15 D.C. Government?

16 A. which individuals?

17 Q. The other two that we're talking about.
18 A. No, I don't believe they were working
19 for D.C. Government.

20 Q. Now were there other individuals 1in

21  addition to these one or two and Mr. Holmes that
22  spcke to you about AppleTree’s application?

1 A. No. .
2 Q. And what did Mr. Holmes say to you about
Page 23
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AppleTree’s application?

A. He informed me that there were pending
zZoning Commission Orders that had the effect of
making this application not to be approvable as of
right but subject to requirements that would require
BZA relijef.

Q. And what did the other one or two
individuals say to you?

A. I kelieve it was the same.

. Dic¢ they approach you at the same time
that Mr. Holmes communicated with you?

A In that general time frame, yes.

Q. Bul: they didn't call you together or
come to your office together?

A. No.

Q. And how did Mr. Holmes contact you?

A I believe it was, I can't recall if it

was an E-mail or a letter followed up with a phone
conversation.

Q. And the communications from the other
individuals, how did they communicate with you?

A. I believe it was through phone calls.

Q. How common is it for members of the

community to contact you about somebody else’s
permit application?
A. It happens I would say weekly.
Q. So in your experience it's not unusual?
A. That's correct.
MR. MENDRO: Are we up to 57
{Deposition Exhibit No. 5
was marked for identification)
BY MR. MENDRO:
Q. I'd Tike to show you a document that we
have marked fcr identification as Exhibit Number 5.
Have you seen this document before?

A. Let me look over it for a moment.
(Vitness examining document).
Yes
Q. And could you just explain for the
record what this document is?
A. This is an E-mail I sent to David Holmes

dated December 11ith, 2007.

Q. And further down on this_document
there's also an E-mail from David Holmes to you,
correct?

A. Correct.

Q. And this isn't pavid Holmes' First
communication to you, correct?

A. Correct.

Q. Because he would have spoken to you
before you did your re-review in August of 20077

A. Yes.

Q. Do you have copies of Mr. Holmes' other
correspondence with you?

A. Not with me.

Q. Do you have a copy of them in your
files?

A. I believe so, yes.

MR. MENDRO: And, Mr. Taylor, that's
another document that we would like to request.
EY MR. MENDRO:
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Q. were there several other communications
wih Mr. Holmes or just one?
A. I believe there was more than one,

20

21

22

0066

1 perhaps two or three total in terms of E-mails and
2 co-"respondence.

3 Q. And the other correspondence would have
4  been by letter?

5 AL Yes.

6 MR. MENDRO: So, Mr. Taylor, to be

7 clear, we would want all the correspondence between
8 Mr. Le Ggrant and Mr. Holmes and the other

9  dqndividuals subject to our ability to identify who
10  thay are.

11 BY MR. MENDRO:

12 Q. would you have kept copies of the

13  communications with the other individuals in your
14 file as well, Mr. Le Grant?

15 A. Yes, any correspondence I received,

16 whather it's E-mail or a hard copy, a letter, 1

17 would have retained.

18 Q. So we could figure out who they are by
19 Tooking at your. file?

20 A. I believe so.

21 Q. so you conducted the review because you

22  were contacted by members of the community.

1 were you asked by the Director to

2 re-review AppleTree's permit?

3 A, NO.

4 Q. Were you asked by the Deputy Mayor to
5 re-review AppleTree's permit?

6 A, No.

7 Q. were you asked by anybody else other
8 than the three, two or three individuals we tatked
9 about to re-review AppleTree's permit?

10 A. No, not, not that I recall.
11 Q. T want to show you another document

12 which we will mark for exhibit, or mark for
13 didentification as Exhibit 6.

14 (Deposition Exhibit No. 6

15 was marked for identification)

16 BY MR. MENDRO:

17 Q. Please just let me know when you've had
18 a chance to review Exhibit 6.

19 A. (Withess examining document).

20 okay.

21 Q. For the record, can you explain what

22 Exhibit Number 6 1is?

0068

1 A. Exhibit 6 appears to me to be a printout
2 that applicants can obtain from DCRA's Website on

3 the status of their building permit applications.

4 Q. And is, does this chart show the status
5 of the zoning discipline?

6 A. It does.

7 Q. And what does this chart indicate about
8 the status of the zoning discipline?

9 A, This chart says zoning approved.
10 Q. And what is the status date entered for
11 approval?
12 A, October 26th, 2007.
13 Q. Now, do you know why that box wouldn't
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say August 9th when Xoan Mac approved?
A. My understanding of what occurred was

this, following my approval -- or the steps are
Ms. Mac approved the application on August 9th. I
confirmed her approval on August 23rd. I held the
application for correction, placed a hold on it on
September 18th.

on or about October 26th, I understand
that the, this hold for correction was overridden by

another individual at DCRA and changed to approved.

Q. So you did not re-review and approve in
october, around October 26th?

A. correct, I did not.

Q. Now a moment ago you said that you
reviewed AppleTree’s permit application again after
you approved on or about August 23rd, correct?

Let me explain. oOn September 14th, the
Off1ce of Zoning issued Zoning Commission orders
that revised regulations applicable to this
appiication, so as I mentioned earlier, on
September 18th I held the application for a review
changing it from apﬁrova1 to hold for correction
pending review of these new Zoning Commission
regulations.

Q. And then on, I just want to make sure
that I understand, you say that on September 18th
you issued a rold for correction?

A. Yes.

Q. At that time the permit application had
been approved twice by the 0ffice of the Zoning
Administrator, correct?

A. That's correct.

Q. Is it unusual for there to be a hold
following two approva1s by the office of the Zoning
Administrator?

A. yes, except in this 1nstance the
regulations had been changed and so it's an unusual
occurrence, but it was justified given that the
regu1at1ons changed app%1cab7e to this situation.

Q. Have you ever in your experience in
D.C. Governmeat been aware of an instance in which a
hold for correction was issued following two
approvals by the office of the Zoning Administrator
of a permit application?

A. I know of instances where a hold for
correction has been issued after an approval but not
instances of two, two approval steps, no.

And I think that_you've already said
this but I just want to be clear, your opinion is
that on August 23rd, AppleTree's_application
satisfied all of the zoning regulations that were 1in
effect at that time?

A. correct.

Q. Is it also your opinion that AppleTree's
application =atisfied all the zoning regulations
that were in effect up until September 14th?

A. Yes.

Q. So approval by the zoning discipline was
correctly granted on August 7th or 9th when Xoan
granted approval; is that correct?
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A. That’s correct.

Q. And zoning approval was also correctly
g-anted on August 23rd or thereabouts when you
ra-reviewed AppleTree's application and granted
approval again?

A. Yes.

Q. Now you said that the new zonin
regulations took effect on September 14th, gut that
the hold was issued on September 18th?

A. Yes.

Q. Is there a reason for the lag between
the 14th and the 18th?

A. That's when I actually received the
paper oOrders.

Q. The paper Orders referring to?

A. The zoning Commission Orders that were
i3sued the 14th is when I received -- and became
awvare of them is on September 18th.

when did Mr. Holmes tell you that such
rwgu1at1ons were pending, such changes in
regulations were pending?

A. I believe it was in August 2007.
Q. Do you know which day 1n August 20077
A. No.

Q. But you might be able to tell that by
Tnoking at the correspondence in your file?

A I may be able to, yes.

Q. Have you ever spoken with Mr. Holmes
about AppleTree before August of 20077

A. No.

Q. And the other members of the community
that contacted you about AppleTree's permit
application, did they also contact you in August of

: 20077

I, I'm not sure of the date, 1if it was
August '2007 or thereafter. . .
Q. But those members of the community did

ggg contact you about AppleTree before August of
0077

A. Not that I recall.

MR. MENDRO: If you bear with me one
sacond, I' d Tike to show you another document, I
balieve we're up to Exhibit Number 7.

(Deposition Exhibit No. 7

was marked for identification)

BY MR. MENDRO:

Q. Mr. Le Grant, I've just handed you a
document that has been marked for identification as
Exhibit Number 7.

Please review the document and Tlet me
kilow when you've had a chance to review it.

A. Thank you.

(wﬁtness examining document).
Yes, I'm ready.

Q. okay. Could you please describe what
Exhibit Number 7 is?

A Exhibit Number 7 appears to be a
printout of DCRA's Permit Intake validation Service
prrogram which summarizes information about a

particular address.
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Q. boes th1s printout come from the file
jobs system tha: we 've talked about?
A. No, it's a separate computer program.

Q. Do you use this program in the course of
your work?
A. I do.

Q. And it's just, 1is it a different
software system?

A. It's my understanding such as it is of
computer programs that it is a separate program that
pulls information from_a variety of databases and
summarizes it in one place.

Q. I want to, I want to try to understand
this document a little bit better so I'm going to
ask you a series of questions about what this
information means.

And 1'd 1ike to start by drawing your
attention to about the middle of the page beneath
the box that has the word attention in it and
ﬁp$§1f1ca11y there's a 1ine that says administrative

olds

A. Yes.

Q. Anc under that 11ne it says hold by --
or type of holc and then the next line down says
zoning hold by admin?

A. Yes.

Q. In this area there's a column that says
created by and beneath that column are the letters
M., then it Tlooks like Le Grant.

Does this refer to you?

A. Yes .

Q. And did you enter this hold into the
permit Intake Validation Service system?

A. Yes, I did.

Q. And you did that yourself, manually?

A. Yes.

Q. And the column that says create date,

expTain if you can what that column shows?
Create date shows the date of
?ust 10th 2007, as the date 1in which I placed the
d 1nto this system for this particular address.
And why is it that you p1aced the hold
on August 10th of 2007 on AppleTree's -- on your

review of ApplaTree's application?

A. In response to my then knowledge of the
controversy regarding this application, the fact
that there wers, it was subject to a BZA Order and
that there were possibly pending Zoning Commission
orders, I placed the hold with the purpose that I
would have an opportunity to review the permit
application prior to its issuance.

Q. And, in fact, you did review the permit
app11cat1on after you put this hold on and prior to
the permit’'s issuance, correct?

A. Yes.

Q. There's a column that says status and
that column says active, what does that mean?

A. That means that the hold is in effect,
it's active, reans it's in effect.

Q. And when, when does the hold become

inactive or removed?
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A. If I go back and modify that hold, I can
change it to inactive.
oOkay. And in the ordinary course, when
wculd you change it to inactive?

A. when the issue requiring placement of
tte hold is either changed or no longer applies,
tten it can be changed to inactive.

Q. Now did you mark this hold inactive on
Atgust 23rd?

A. I did not.

Q. Did you mark it inactive on August 24th?

A. No.

Q. But you had reviewed the application at
that time?

A. I did.

Q. why didn't you mark it inactive?

A. The hold refers to a building permit

issuance, not simply zoning approval and at that
p01ntd1n time the building permit had not been
issue

Q. The, in the detail section I believe it
says that no buiiding permit issuance unless
approved by Z.A.

A. Yes.

Q. Doses Z.A. mean the Zoning
Administrator?

A. 1t does.

Q. And you were the Zoning Administrator at
this time, correct?

A. Yes, I was act1ng _Zoning Administrator,

So DCRA couldn’ t issue the permit until
this ho]d became inactive; +is that correct, or --

A. I would say the building perm1t should
not be issued unless I signed off and apﬁroved it.

Q. And the reason why you put this hold on
was because you wanted to approve the application
yourself?

A. Yes.

But you did approve the application
yJurse1f and this hold remained as to people outside
of the office of zoning, correct?

A. will you rephrase that.

Q. well, what I'm trying to understand is
if I understand your testimony, you placed the hold
s2> that you would have an opportun1ty yourself
parsonally to review AppleTree's permit application,
correct?

A. Yes.

Q. And you did review AppleTree’'s permit
application on or about August 21, 22 and 23,
correct?

A. Yes.

Q. And on August_ 23, 2007, you determined
in your judgment that App]eTree s permit application
complied with all zoning regulations effective at
that time, correct?

A. Yes.

Q.  But you did not at that_time change the
status to inactive; 1s that correct?

A. I did not.
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Q. And the question that I have is why did
you not change the status to inactive when the
purpose of the hold had been fulfilled?
A. My normal use of this hold mechanisms 1is
not to modify or change the hold to inactive until
such time that the permit is either issued or the

permit -- or the reason leading to the establishment
of the hold is changed.
Q. Now didn't the reason for the hold

actually chang2, though, in this case?

A. Twice it did.

Q. So I just want to make sure that I'm
understanding, please bear with me, but the purpose
of the hold was for you to review and you did
review?

A. Yes.

Q. So the purpose was met, correct?

A. Initially, yes.

Q. But initially you didn't change the
status of it --

A. I did not.

Q. okay, and I think that the other thing
you said that is a little difficult for me to
understand is that you may not change the status
until the permit issues; did I hear you correctly?

A. until the permit is issued, right.

Q. But what -- the effect of the hold is to
prevent the permit from dissuing; is that also
correct?

A. No, the purpose of the hold is to ensure
that the application's reviewed by the Zoning
Administrator, not to prevent issuance, not to

prevent issuance. L
Q.. This message that says no building
permit issuance unless approved by zZ.A. doesn't

mean, does that not mean that the permit -- my
understanding of -- Tet me strike what I've said
before --

A. Okay.

Q. -~ and try to come back at this a little
more e1oquent1g.
I believe you stated before that it was
your opinion that the permit should not issue until
you changed the hold; is that correct?

A. The permit should not be issued until I
either review the application or the reason for the
hold is such to remove the hold.

Q. and if you could elaborate on that
second comment. .
A. If a circumstance -- if the

circumstances that created the necessity for the
hold changed so that the hold was no longer needed
to_apply, then that would be a reason to change the
hold from inactive -- from active to inactive.

Q. And were there reasons for keeping the
hold after you reviewed AppleTree's permit yourself
and decided that it met with -- that it complied
with all the regulations in effect?

A. In this case, yes.

Q. And what were the reasons for keeping
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the hold?

A. The, the regulations that were in effect
at the time that the permit was signed off both on
Auqust 9th and on August 23rd allowed my office to
approve the application; however, when -- at that
point when there were pend1ng Zon1ng Commission
rejulations that were yet -- not_yet published, they

woild go into effect for any building permit
apnlication not yet issued.

on August 23rd, the building permit had
not yet been issued, therefore I wanted to ensure
that at the time of the building permit issuance
that the applicable regulations that applied were,
in fact, being fo11owed

Q. Let's, could you tell me what the
peding reguWat1ons refer to?

A. There's at least two Zoning Commission
orlders that would -- that affect the -- will affect
this case.

Q. Do you recall the numbers of those
oriers?

A. oh, my. I'm not 100 percent sure, I

.bel1eve one is 0633 and the other one may be 722,

but I'm not, I'm not 100 percent sure of the numbers
of those orders.

. And do you_know how those orders would
change the zoning regulations that were in effect at
tha time that you reviewed AppleTree's permit?

A. They're, they raise -- they change the
rejuilations that could affect both the, I believe
th2 parking requirements and the lot size applicable
to the proposed use.

Q. And how do they change those things?

Because I've not conducted an analysis
of th1s ap?11cat1on vis-a-vis those regulations
in -- comp etely, I cannot tell you.

okay. And in your opinion, is it an
error for the perm1t to be issued when there is

still a hold by you?

A. Yes.

Q. Okay. So the permit could not have
issued without error until you Tifted this hold; is
that correct?

A. Correct.

Q. But you didn't 1ift the hold after you
decided that the regu1at1ons applicable at the time
that you reviewed AppleTree's permit --

MR. TAYLOR: Asked and answered.

MR. MENDRO: Let me, I got interrupted
there.

BY MR. MENDRO:

Q. You did not, we've established that you
did not 1ift the hold.

My question is this: why did you not
Tift the hold?

I don't, I think the question has been
asked, I'm not clear that it has been answered.

A. I felt I answered it previously.

MR. TAYLOR: My objection stands.
BY MR. MENDRO:
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Q. so, please, proceed.
Do you want, should I re-ask the

question?
A. Please. .
Q. I think we've established that the

regulations in effect on August 23rd, zoning
regulations were zoning regulations that AppleTree's
application satisfied, correct?

A. Yes. .

Q. And we're not clear, you're not clear
yet because you haven't conducted your review
whether AppleTree's application would satisfy the
regulations that became effective later; is that
correct?

A. correct.

Q. And by later we're talking about
sometime around September 14th, 2007; is that
correct?

A. That's correct.

Q. So the effect of your hold was to
prevent AppleTree's permit from issuing before the
new regulations became effective; is that correct?

A. NC.
Q. Ard explain your answer, please.
A. Again, the effect of the hold is not to

prevent permit issuance. The effect of the hold is
to ensure that in this case that no building permit
be issued unless T reviewed the application.
Although I reviewed the application in October -- I
mean in August 2007, the permit had not been issued.
I wanted to ensure that at the time of

building permit issuance, that the regulations in
effect at that point in time were being followed.

Q. But you've also said that 1t would be
error for the permit to be granted before you 1jfted
the hold, so --

A. Yas.

Q. So until you Tifted the hold, the
permit -- until you 1ifted the hold, AppleTree is
susceptible to changes in the law; is that correct?

A. Any application_that -- any application
sub?ect to the regulations in effect at the time of
building permit issuance, so AppleTree's application
would be included in that class.

Q. And if you left the hold on until next
year and the zoning regulations changed between now
and next year, your opinion is that Apﬁ1eTree would
be subject tc any of the regulations that became
effective in that time?

MR. TAYLOR: Objection to form.
BY MR. MENDRO:

Q. Do you understand the gquestion?

A. 1 do, however in the subject case there
were pending regulations I was aware of.

In the scenario you've floated it would
be, to me, speculative if for some unknown

regulation to be proposed that's -- or no, no
actually proposed regulation. )
Q. But, nevertheless, your opinion is that

if it remained on hold until next year and new
regulations were passed between now and then, that
Page 32



HOOONAWVIAWN

b et

. Matthew Le Grant 2 20 08 (3).txt
AppleTree's permit would be subject to the new
regulations; is that correct?

A. I'm not sure if I would agree with that
statement. )
Q. But you do agree 1in this case that

ArpleTree is subject to the new regulations that
were, that became effective on September 14th?

A. That, I would agree with that.

Q. And why is it that your opinion would
differ between the example that I just gave you and
AppleTree's example?

MR. TAYLOR: I would note, again, asked
and answered.

THE WITNESS: Yeah, I felt I've answered
that question.

BY MR. MENDRO:

Q. I don't feel that I've understood the
answer, is it because you knew that there were
regulations pending; is that the difference?

A. I was aware of specific regulations that
were pending.

Q. And is that what the difference is
between the hypothetical --

A. I would guess, yeah, the scenario you
floated, yeah, that's the difference.

Q. So your opinion is that if the Zoning
Administrator is aware that new regulations are

pending and the Zoning Administrator issues a hold
until those regulations become effective, that the
new regulations will be applied to the pending
parmit, correct?

MR. TAYLOR: Objection to form.

THE WITNESS: Let me answer it in this
wiy, the -- the unfortunate choice of words in the
system talk about hold. I interpret that really to
b2 a flag that and the details prescribe a
particular course of action; in this case, no
bsilding permit issuance unless approved by the
Z3ning Administrator, so it's not a hold more than
it is a flag to ensure that at the time of building
parmit issuance that the applications are referred
t>y me for my review.

BY MR. MENDRO:

Q. But you've said that the building permit
can't issue until the hold is 1ifted, so what do you
mean by the time of issuance?

Al The time of issuance is when all other
disciplines' reviews have been completed and
reviewed -- and approved by all of the disciplines.

Q. And were you -- when did that occur in

AppleTree's case?

MR. TAYLOR: <calls for speculation.

THE WITNESS: Yeah, I do not know when
the other disciplines® reviews were completed. I
can ~-- I know agout the review for the zoning
discipline, but not, I would not keep track of the
other disciplines' reviews.

_ BY MR. MENDRO:
Q. You check once a week on pending
applications, correct?
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A. Yes.

Q. So once a week you would know whether
the other disciplines had approved AppleTree's
permit?

A. No, I lTook -- the 1ists I look at are
basically a 1ist of application number of
outstanding review status, namely, pending
applications.

I Jdo not go into the other
disciplines -- in fact, I cannot even access the
other disciplines' status pages. It's none of my

concern. My concern is for the, those applications
pending before the zoning discipline.

Q. At the time -- now I think before you
said that you issued a hold on September 14th --

A 18th.

Q. -- or September 18th, 2007.

Is that a different hold than the one
that's reflected in this exhibit?
A. Yes.
Q. and is there a document that shows that
hold?

A. I believe so in my files.

MR. MENDRO: A1l right, and 1'11 say to
Mr. Taylor that that's another document that we
would like to see.

BY MR. MENDRO:

Q. And so if I understand correctly, you
never removed the hold that's, that's shown in
Exhibit 7 and you <issued another hold on or about
September 14th, 2007; is that correct?

A. 01 September 18th, that's correct.

Q. September 18th, thank you.

Have you ever issued two holds on a

single application before?

A. Yes.

Q.- Are there other applications pending now
that have two hoids on them?

A. Yes.

Q. what are the reasons generally for
issuing holds on permits?

A, which holds are you referring to?
Q. well holds on the zoning review?
MR. TAYLOR: Still -- you still need to

clarify that question, I believe.
BY MR. MENDRO:

Q. Do you understand?

MR. TAYLOR: You can answer if you
understand his question.

THE WITNESS: Restate it.

BY MR. MENDRO:

Q. well let me ask you this: How common is
it to place a hold on an issuance -- how common is
it for your office to place a hold on the issuance
of a permit?

A. The hold that was referred to in the
Exhibit 7 is a hold that's placed on a particular
address or for -- I should say for a particular
property and that type of hold 1, weekly I wiil
place a hold on, a similar hold on a particular
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property that might be pending an enforcement action
or some other issue that I become aware of that I
wish to see those applications.

Q. And how many holds has your office
p1dCEd on applications this year7
of the type that's illustrated in
xh1b1t 7, 1'd say between 25 to 40.
Q. okay. And when we say 25 to 40, that's
25 to 40 holds on different applications?
A. on different properties.
okay. And is there a way to search the
system "to see a11 the holds that are in effect at a
given time?
A. I'm not sure. I do not know.
Q. Were your reasons for issuing a hold on
Seotember 18th different than the reasons for
issuing the hold that's shown in Exhibit 7 on

August 10th?

A. In part. On August 10th because I, as I
stated earlier, I was aware of that there was a
recent Board of Zoning Adjustment Order pend1ng,
zoning Commissioner Orders, as well as it's been
communicated by members of the community controversy
over the application was the reason I put the hold
in on Exhibit 7.

on September the 18th I held the
ﬁp11cat1on for the building permit, specific in
is case held for correction because of the
publication of the zZoning Commission Orders that
changed the applicable zoning regulations -- that
pcssibly changed the applicable zoning regulations
effective, applicable to the application.

Q. So on September 18th 1t was because the
regulations had changed, on August 10th it was
because of controversy raised by members of the
commun1ty7

As I stated before, it was a recently
1<sued BZA Order, there were pend1ng Zoning
commissioner Orders and there was controversy as

evidenced by communications by members of the
community.

Q. And what was the controversy that they
raised?

A. well there were members of the community
that opposed the establishment of this use.

Q. And did those members of the community

tell you why they opposed the establishment of
AppleTree's use?
A

. Yes.
Q. And what did they tell you?
A. As I recall, there were concerns about

the suitability of this location for a school.
Q. okay. And starting with Mr. Holmes,
what did Mr. Holmes say about the suitability of the
p ~operty for a school?

A. As I recall, Mr. Holmes' communications
ware not so much the substance of his concerns but
more that communicating to me to ensure my awareness
of the applicable Board of Zoning Adjustment and
zoning Commission actions that might impact the

case.
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. And did the other individuals express
different concerns?

A. No, similar concerns.

. okay. So at the end of the day, the
controversy that the members of the community,
including Mr. Holmes, raised were the very same
regulations that took effect on September 14th?

A. well, because of the history of the case
that it was subject to my predecessor Bil1l Crews'’
determination denying the application, the
subsequent appeal to the Board of Zoning
Adjustments, the zoning adjustments' decision
overturning Mr. Crews' determination and then
changes to the regulations as enacted by the Zoning
Commlission, the aspects of this case were quite
complex and members of the community felt the need
to avail me their views on various aspects of that
controversy and that history and there were -- I,
they felt they needed to make sure I was aware of
different aspects of those various bodies' actions.

Q. Now, did any of them tell you that you
should place tne application on hold?

No.

whose decision was that?

To place on hold?

Correct.

It was mine.

And did you discuss that decision with

QIrPOoOPOP

anyone else?
A. I informed other members of this

Department of my decision.

MR. TAYLOR: EXcuse me, Mr. Mendro,
you're speaking still in regard to Exhibit 7?

MR. MENDRO: I'm speaking in regard to
both of the hclds, the one evidenced in Exhibit 7
and the one that we've discussed but have not
received any documents to evidence that occurred on
or about September 18th.

BY MR. MENDRO:

) Q. Let me just turn back to Exhibit 7 for
just a moment, though.
AL okay.

Q. There's, underneath the hold that you
testified thai: you placed there's another, there's

another entry of a hold_there.
Can you explain what that entry means?

A. Under the heading required review holds,
property DB look-up?

Q. Right.

A. Okay. That is a, the Tlabel is Historic

preservation which means this is in an area subject
to review by the office of Historic Preservation 1in
the office of Planning, the purpose of which is to
ensure that applications are referred to the Office
of Historic Preservation for their review.

. And in the created by column for that
entry there's the letters, it looks like it says
MILARDM?

A. Yes.
Q. po you know who that refers to?
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A, No, I do not.

qQ. And do you know the status of this
particular hold?

A. It says active,

Q. It says active on this document?

Al Yes.

Q. Do you know anything else about this
parzicular hold?

A. NO.

Q. okay.

Are you aware of any other holds that
have been placed on App1eTree s permit application.

A, Not that I'm aware of.

Q. when you placed this hold on
August 10th, 2007, on AppleTree's application, did
you communicate with any representatives of
App1eTree to inform them of that hold?

I do not recall if I did.

Q And when you subsequently placed another
holc on AppleTree's agp11cat1on on September 18th,
2007, did you do anything to communicate to
AppleTree the fact that you had placed that hold?

A. I'm not sure. I believe I may have
either called or E-mailed the applicant informing
then of that change in status.

Q. But when you say you may have, you don't
remember that you did?

A. I don't remember.

Q. And did you ever meet with Russ williams
concerning the status of AppleTree’s aﬁp11cat1on7

A. No. I believe I spoke to him on the
telephone.

Q. Do you recall when about you spoke with
Mr. williams?

A. No, I do not recall the date, 1'm sorry.

Q. Do you think you spoke with Mr. williams
on one occasion or more than one occasion?

A. It may have been one or two occasions.

Q. You don't think it was as many as five?

A, No, I don't believe it was.

Q. And do you recall the content of your
discussion with Mr. williams?

A. No. No, I do not.

Q. Do you understand Mr. williams to be a
reprasentative of AppleTree?

A. Yes.

Q. In terms of timing, I know that you've
said that you don't remember the exact date, do you
think you spoke with him before August of 20077

AL No, I did not.

Q. Do you think it was after November of
20077
A. I really do not recall.
© Q. But sometime in August or thereafter?
AL Most Tikely sometime August or
thereafter.

Q. In a correspondence that we've Tooked at
between you and Mr. Holmes, I believe it's Exhibit
Number 5 --

A, uh-huh.
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Q. -- you've said, this correspondence from
you to Mr. Holmes states that the zoning approval
for AppleTree's permit application was superseded by
a September 18th directive that the approval was no
longer valid; do you see that statement?

A. Are we talking about the third
paragraph?

Q. Correct.

A. Let me re-read it.

(Witness examining document).
. Yes. What is your question about the
third paragraph?

. Is the directive described in this
E-mail, the September 18th directive, the same
September 18th hold that we've been discussing?

A. Yes.

. It also says in here that you crossed
the approval stamp and signature off -- well the
document speaks for itself, did you ever cross an
approval stamp or signature pending review of
AppleTree's plans?

A. I, I believe I did. 1If I stated here I
did, I believe I did, but I do not have specific
recollection at this point in time.

Q. But at the time you had done that you
sti11l had not reviewed the new regulations to
determine whether they actually --

AL correct, I had not.

Just Tet me finish the question so that
we have a clear record.

B4t at the time of this E-mail
indicating that you had crossed off the approval
stamp and signature pending re-review of AppleTree's
plans, you had then not assessed whether the new ’

regulations that came into effect on September 14th
changed AppleTree’'s ability to comply with the
zoning regulations -- Tet me restate that again.
That went on for too long.

I will strike the last guestion.

At the time of your E-mail when you
indicate that you have crossed off the approval
stamp and signature on AppleTree's application and
plans, you had not yet reviewed whetﬁer AppleTree
complied with the new regulations that had become
effective on September 14th, is that --

A. That's correct.

MR. MENDRO: Is that better?

MR. TAYLOR: That's better.

BY MR. MENDRO:

Q. when Bill Crews left his position, did
he give you a file regarding the AppleTree
application?

A. Upon Mr. Crews' exiting of his office, I
went through the files in his office and located the
files associated with the AppleTree application.

Q. 50 he never handed you a folder and said

this is concerning AppleTree?
A. No, he did not.
Q. And what did you do with the files that
you Tlocated?
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A. I put_them in one place, I, there were
several manila folders and I assembied them in one
Jocation.
And are those the same manila folders we
discussed earlier --

A. Yes.
Q. -- that were your AppleTree file?
A. Yes.

Have you heard that DCRA has made an
attempt to revoke AppleTree’'s permit?

A. I'm aware that DCRA embarked on revoking
the building permit application that was issued 1in
error.

How did_you become aware that the
bui” d1ng permit application was granted?

A. I believe that I was informed by
Mr. Lenny Douglas, L-E-N-N-Y, Douglas.

Q. who is Mr. DougTas?

A. Mr. Douglas is the Deputy Director of
Ticensing and permitting.

Q. And is 11cens1ng and permitting a
separate entity, so to speak, separate from the

office of the Zoning Administrator?

A. It is.

Q. And what is the role of the, you said ~--
I'm sorry, licensing and what?

A. Permitting.

Q. Licensing and permitting, what is their
role in the permit process?

A. They both administer the building permit
application process as well as perform plan reviews
for app11cab1e building codes.

Q. And this is ?o1ng to be a very obvious
question, but if you could just for the record
contrast the building codes to the zoning
reculations?

MR. TAYLOR: Objection, overly broad.

THE WITNESS: You may want to restate
the question.

BY MR. MENDRO:

Q. I'm just looking for clarification on
the difference between the role that his office
pleys and the role that the office of the Zoning
Administrator plays in the permit application
proucess.

Al well as I stated earlier, the, his
division is responsible for, in part, reviewing
applications for compliance with the building code
and_then my office is responsible for reviewing
applications inconsistency with the zoning
regulations.

Q. Aand why would Mr. Douglas be telling you
that the permat had issued?
A. The --

MR. TAYLOR: Objection, calis for
spaculation.

You may answer if you have knowledge.

THE WITNESS: Yes, the issuance function
of the permit center is part of the Ticensing and
permitting division.

BY MR. MENDRO:
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22 Q. So just to make sure that I understand,
0107

1 the last stop before issuance is Mr. bouglas'

2 department?

3 A. wWith, within DCRA, Mr. Douglas' division
4  must -~ it's my understanding must complete reviews
5 prior to building permit issuance.

6 Q. And when those reviews are completed in
7 the ordinary course, the permit actually issues?

8 A. That's my understanding.

9 Q. And what did Mr. Douglas say to you when
10  he came to speak with you about AppleTree's permit?
11 A. That the building permit had been issued

12  contrary to th2 hold for correction that I had
13 placed on the application.
14 Q. And did he distinguish between the hold
15 that you placed on August 10th and the hold that you
16 placed on Sseptember 18th?

A

17 . No, I believe he was referring to the
18 hold I placed on September 18th.

19 Q. And why do you believe that?
20 A. Because that was the, the hold that had
21  revoked the zoning ap?rova1 and there was no zoning
22 approval for that application in effect at that
0108

1 point.

2 Q. Did Mr. Douglas tell you anything else
3 at that time?

4 A. No, other than that the application had
5 been -- or that the permit had been dissued.

6 Q. And when did you have this conversation
7 with Mr. bouglas about AppleTree's permit?

3 A. I believe it was at the end of October
9 2007.

10 Q. Do you remember a specific date?
11 A. N3 .
12 Q. b you know if you had any written

13 correspondenca with Mr. Douglas about this issue?

14 A. Taere may have been some E-mails, but I
15 don't recall specifically.

16 MR. MENDRO: And, Mr. Taylor, AppleTree
17 would request those E-mails, as well.

18 BY MR. MENDRO:

19 Q. And did Mr. Dougias express an opinion

20  to you about whether the permit should have issued?
21 A. Yes.

2%09 Q. And what opinion did he express?
0
1 A. That the permit should not have been
2 issued.
3 Q. And did he explain that position?
4 A. Yes.
5 Q. fnd please, if you could tell me what
6 his explanation was?
7 A. That a permit clerk errored in tissuing
8 the permit and that it should not have been issued.
9 Q. And did he tell you how the permit clerk
10 errored?
11 A, No.
12 Q. 0id he say anything about why it was an
13 error?
14 A. At that point in time he did not know,

15 he was going to look into the matter further.
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And did he tell you that he looked into
thet further at some later time?

A. My understand1ng was that he did Took
into it later, but we've not had -- we've not had
further d1scuss1ons about the reasons for its
incorrect issuance. It's a matter between he and
his staff.

Q. Is the name of the permit clerk, is that
Tyrrone Thomas?

A. I believe it was Mr. Thomas.

Q. okay. And do you, have you formed an
opinion about why it was issued in error?

A. No.

Q. why AppleTree's permit --

A. No.

Q. Do you believe that AppleTree's permit
was issued in error?

A. Yes.

Q. But you don't have an opinion as to why
that's your belief?

A. well, other than Mr. Douglas informing
me that the permit was issued, it should not have
been issued, it was contrary to my hold of
September 18th.

Q. Now since September_ 18th, have you
reviewed AppleTree's permit app11cat1on7
No.

A.
Q. And why have you not? .
A. The plans have at times been deposited

ir my office and then removed from my office, so I
have not had the opportunity to complete my review.

Q. who 1is tak1ng the plans in and out of
your office?

A. Mr, Doug1as at one point -- Mr. Douglas
hzd removed the plans from my office.

Q. Did other people remove the plans from
your office?

A. I believe maybe another individual, I
can't recall specifically who may have removed the
p ans from my office.

Q. Can you remember from which Department
that other individual --

A. It was in DCRA.

Q. And how Tong have the plans physically
been in your office taking out the times when other
people have had them --

A.

oh.

Q. -~ since September 18th?

A. I would say maybe four or five weeks.

Q. And at no time since September 18th have
you analyzed the new zoning regulations?

A. I've looked at the zoning regulations in
part but not completely.

Q. And those zoning regulations are

something that is at_your disposal and_that you can
access without the plan, AppleTree's plans being in
your office?
A. Yes.
Q. How many permits have been revoked in
the last year after being issued?
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MR. TAYLOR: calls for speculation.

THE WITNESS: Yeah, I don‘t know the
number. I don't know.

BY MR. MENDRO:

. Is that information something that can

be determined from the computer system we've
discussed?

A. Perhaps, I am not sure.

Q. Did anybody discuss revoking AppleTree's
permit with you?

A. I - yes. I was present in discussions

with Mr. Douglas and others who ugon the permit
being issued that was discussed that the permit

would be revoked.

Q. who else was party to those discussions?

A. I believe it was my counsel and Director
Argo and chief of staff carol washington.

MR. TAYLOR: Just a quick note to
Mr, Le Grant to be careful not to reveal any
opinions expressed --

THE WITNESS: Okay.

MR. TAYLOR: -~ by counsel that would be
privileged or questions to counsel requesting legal
advice.

THE WITNESS: Thank you.

BY MR. MENDRO:

Q. So apart from legal advice, what was
discussed at the meetings about revok1ng AppleTree's
permit?

well as I recall, it was that it was
know]edge that the permit was issued in error, that
bCRA would First ask that the permit be surrendered
and that if not surrendered, it, that the department

‘would embark on seeking revocation.

Q. And whose decision was it to embark on
seeking revocation?

A. I believe the decision ultimately was
Mr. Douglas.

Q. were you asked for an opinion about that
decision?

A. N .

Is it within the scope of your authority
to make that decision?
A. NO.
Q. Do you have an understanding about why
Mr. Doug1as decided to embark on the revocation of
AppleTree's permit?
MR. TAYLOR: Objection, calls for
specuiation. Answer if you have spec1f1c knowledge.
THE WITNESS: Well as I've stated
earlier, the permit was issued, my understand1ng is
that since the permit was issued in error, it's not
a valid permit and, therefore, Mr. Douglas in his
authority can revoke an invalid permit.
That's my general understanding of the
building permit revocation process.
) MR. MENDRO: All right, I think at this

point 1'd Tike to take another break to use the
restroom aga‘n here and reconvene in just a few
minutes.
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THE WITNESS: oOkay.

MR. MENDRO: And we'll try to wrap this
up.

(piscussion off the record)

BY MR. MENDRO:

Q. we're back on the record after a break.

I want to follow up about the sort of
th2 process for holds and one question I had for you
is is there any sort of written policy statements
concerning holds?

A. No.

Q. Are there any procedures about when to
issue holds?

A. There are, I'm not aware of written
procedures on holds. Let me clarify, are you
referring to the holds specific to applications or
the holds for properties that are Tike illustrated
in example Exhibit 77

Q. I probably should get a little more

clarification on the difference between those two
things.

I, let's get Exhibit 7 back out. So
there were two holds listed on Exhibit 7, correct?

A. Yes.

Q. And are these both holds on property?

A. Yes.

Q. And so these holds are not specific to a

particular application?

A. correct.

Now was the hold that you issued on
September 18th different in that regard?

A The hold I placed on september 18th was
on_an application, so it is different than the ones
i1lustrated in Exhibit 7.

So I will ask, I will try to be more
clear with my question.

with regard to holds placed on property,
are there any written procedures or policies?

A. Not that I'm aware of.

Q. And with regard to holds placed on
arplications, are there any written procedures or

pclicies?

A. I'm not aware of those policies being in
writing.

Q. where do those policies exist?

A. Prior to my employment with -- or upon
my employment with the District, it was explained to
me as staff practice as to what constitute -- what
ccnstitutes a hold for correction on a particular
application.

Q. And who explained this staff practice to
you?

A. This was explained to me at the time by
tte then lead zoning technician, a woman named Faye
Ocuneye. She's no longer emp1oyed with the
District.

Q. And other than the --

MR. TAYLOR: Excuse me, I think this
would be an excellent time for spe111ng
THE WITNESS: O©h, boy, I'm trying to
remember it. Faye is F-A-Y- E, oguneye, because she
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doesn't work here any more I haven't, it may be
0-G-G-0-N-Y-E. Might have to check that.

MR. TAYLOR: If you have a card, I can
E-mail it to you.

BY MR. MENDRO:

Q. And what is the difference between --
well, what is the reason for issuing a property hold
as opposed to an application hold?

A. A oroperty hold is placed in the
property holds computer program as a flag either
specifying certain requirements or reviews
applicable to either all applications associated
with that property or a class of a?p11cat1ons
associated with that Rroperty, while an application
hold is specific to that building permit
application.

Q. So in August of 2007, the -intent of your
hold was to prevent any type of app11cat1on being
issued with regard to this property that is
App1eTree s property?

My intention was to ensure that all
app11cat1ons -- all building permit applications
associated with the property be subject to Zoning
Administrator review.

Q. I see. And then on September 18th, that
ho]d was directed at this specific application that
we've been d1>cuss1ng7

A. That's correct.

Q. All right. were there any other holds
of any kind placed either on AppleTree's property or
on AppleTree's application other than the two that
we have discussed?

MR. TAYLOR: calls for speculation.
Answer if you have know1edge

THE WITNESS: Not that I'm aware of.
BY MR. MENDRO:

Q. And were there any holds of any kind on

the property or the application that you're aware
of ~-"well did your office, that is, the office of
the Zon1ng Acministrator, issue any holds other than
the two we've been discussing?

A. NO.

Q. And when you issued the August 10th hold
on AppleTree's property, there was a pending
application at that time, correct?

A. Yes.

Q. And what other reviews had to be
compieted at the time that you issued that hold?

MR. TAYLOR: cCalls for speculation.
Answer if you have the answer.

THE WITNESS: T do not know which other
disciplines at that point had completed or not
completed their reviews.

BY MR. MENDRO:

Q. But you would have been able to obtain
that information, correct?

A. I could have obtained that information
from the file jobs system.

And at the time you issued the August 10
hold, were you aware, did you have knowledge that
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any reviews remained to be completed?

A. I recall that there were some other
disciplines' reviews that had not been completed.

Q. But today you don't recall which those
wera?

A. I don’'t recall which ones. I didn't pay
attention to which ones were, but I reca11 that
the-~e were other -- other d1sc1p11nes reviews that

had not yet been completed.
And could those reviews %0 forward and
be comp1eted while your hold was still in place?

A. Yes.

. And did you take any steps to check the
status of those other disciplines?

A. NO.

Q. And just to be a Tittle more specific,
you didn't take any steps between the time that you
issued that hold on August 10th and between
September 18th when the second hold was placed on
the application, itself; is that correct?

AL well as I prev1ous1y mentioned, on
Aucust 23rd I had reviewed the application
corf1rm1n? the approval and entering my own approval
in the file jobs program, but otherwise I did not
check or track the other disciplines' reviews.

Q. Okay. So in August 23rd, did you know
that other disciplines were still reviewing
AppleTree's permit?

A. Yes, I -- my recollection is that there
was still other disciplines still doing their

reviews of AppleTree's permit. .
Q. And today can you remember which --
A. No, I don't recall which ones.

Q. So on Au?ust 23rd, you still had
knowledge that -- well to the best of your knowledge
you had knowledge that there were other reviews
onjoing.

Did you do anything to check the status
of those reviews after August 23rd?

A NO.

And you didn't do anything to check even
up through September 18th; is that correct?

A. Correct. I don't -- I did not go in to
check the status of other discipline reviews.

Q. Did you ask anyone on your staff to
check the status of other discipline reviews?

A. No.

Q. This is changing gears a bit, but just
to c1ar1fy, the Office of the Zoning Adm1n1strator
deesn’t have any responsibility for ensuring charter
school ticensing; is that correct?

A That s correct.

And did you ask -~ well was Xoan
a<s1gned to AppleTree to be its reviewer?

A. I believe going back through the files
that Xoan may have been assigned by my predecessor,
Mr. Crews, although I did not assign her, nor do I
heve specific knowledge of how she became designated
to be the reviewer of the application.

Q. But you do have knowledge that she did
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become designated to be the reviewer of the
application?

A. Yes.

Q. And did you ever have communications
with Xoan Mac about when it would be appropriate for
her to proceed with her review?

A. No.

Q. Anc to be a little more specific, did
you ever tell mMs. Mac that she should not compTete
her review until after the BzZA Order became
effective?

A. I did not.

Q. And T Just want, just for the sake of
being very clear, I'd just 1like to show you the BzZA

order, we've discussed it several times today.
A. okay.
MR. MENDRO: And we are up to Exhibit 8.
(Deposition Exhibit No. 8
was marked for identification)
BY MR. MENDRO:
Q. So the document that I just handed to
{ggs;s an order, at the top it says appeal number
It also says in bold hearing date
November 21, 2006, decision date, January 9th, 2007.
Have you seen this order before?
A. Yes.

o g. And could you just briefly exp1a1n what
1t 157
A. Tkis is the, the Order of the Board of

Zoning Adjustment on its review and decision of the
appeal of the Zoning Administrator's denial,
previous denial of the AppieTree building perm1t
application.

And has anyone ever spoken with you
about the correctness of this order?

A. what do you mean by correctness?

Q. well, for example, has anyone ever
expressed an op1n1on to you that this order is
incorrect?

A. I don't recall somebody, anybody
speaking to mz about whether this Order was correct
or not. There's been communications to me about the
matter of opinion as to whether the zoning admin --
the Board of zon1ng Adjustment rightly dec1ded this
case, but that's just a matter of opinion. 1I've not
heard a specific concern expressed to me about
whether the order faithfully reflected the decision
of the Board of zoning Adjustment.

Q. And who expressed opinions to you about
this BzZA order?

A. I believe it was the same individuais I
mentioned earlier, possibly Commissioner Holmes and
the other individuals, the other two individuals
whose names 1 cannot reca11 they may have
specu1ated about well BzA decided this, we didn't,
they didn’'t agree with that decision, but theay maybe
offered an opinion to me about the BZA decision.

Q. And apart from not agreeing with it, do
you remember anything else about their opinions
Page 46



Matthew Le Grant 2 20 08 (3).txt

abcut the BZA decision?

A. No, not, not about this.

Q. Have you formed your own opinion about
the BZA decision?

A. I accept it as it is, that's -- the
decision of the Board of Zonin AdJustments is a
decision I am prescribed to follow.

Q. And to clarify, you view it as your
responsibility to follow the decisions --

A. Yes.

Q. -- of the BzA?

I paused because we were talking between

each other just a 1ittle bit.

A. ch, that's true.

Q. And so now that I think you understood
what I was asking before, but this Exhibit Number 8
is what I meant when I said the Bza order and if 1
understand your testimony correctiy, you've never
asked Xoan Mac to wait to complete her review until
after this BZA order became effective?

A. I did not.

Q. And are you aware that anyone else might
have instructed her to do that?

A. No, I'm not aware of anybody.

Q. Has she ever discussed the t1m1ng of her
review with you at all?

A. Yes.

Q. And what has she told you about the

timing of her review?

A. It was her understanding that she could
s gn off and approve the application upon
publication of the BzA order.

Q. Was it her understanding that she
couldn't do it any sooner than that?

A. I do not know.

Q. pid she ever talk to you about whether
she could do it before the publication of the Order?

A. It was presented to me like after the
fact, well now that the BzA order has been published
a1d the 10 days period following that is passed, I
can, talking to herself, she said I could sign of f
01 the building permit app11cat1on

when is the first time that you became
awnare of this decision?

A. It was in either July or August 2007.

Q. And how did you become aware of the
BzA's decision?

A. I don't recall specifically, but it may

have been through a communication by a member of the
public, one of the individuals I mentioned earlier
that this publication, the order -- publication was
either imminent or had just occurred, right around
that time frame either July or August of 2007.

Q. bid you ever hear that other, other
employees of the D.C. Government were interested in
AppleTree's permit application?

A. Could you clarify your question.

Q. well, have you heard that employees of
the D.C. Government outside of your office and
outside of DCRA were interested in whether
#ppleTree's permit was granted or denied?
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A. Yes.

Q. And what have you heard along those
T1ines?

A. well, when you say D.C. Government

employees or D.C. Government officials --

I meant to include both elected
off1c1a15 appointed officials and staff and
employees.

A. Oh, yeah, what I recall is, again, the
appointed officials in the form of the ANC
Commissioners communicating to me their, their
interests or information about the BzA Order.

Q. and have you heard about anybody else
being interested, any officials or employees of the
D.C. Government apart from the ANC commissioners?

A. I did receive a communication from
council Member on this.

Q. A D.C. council Member?

A. Yes.

Q. which D.C. Council Member communicated
with you --

A. Tomny Wells.

Q. And this is just for the sake of Monica,
if I could just finish the question before you
answer, even though it will be easy to anticipate

what I'm going 0 say. Tommy Wells communicated
with you.

. And what was the substance of Mr. wells'
communication?

A. Mr. wells phoned me inquiring about the
status of the application and I, and I do not recall
exactly when he called me and then 1 informed him
basically of the status of the application at that
point in time, but I don't recall if it was in
August or September of 2007.

Did Mr. wells indicate why he was
interested in the status of AppleTree’s application?

A. That the Appletree application had been
a matter of controversy and he wanted to know for
his own information or for his ability to explain to
members of his constituents as to what was happening
with the review.

Q.- Did he express an opinion to you about
whether the permit should be granted --

A. No.

Q. -~ or denied?

A. NO.

Q. Are there any other members of the D.C.
Government?

A. No®: that I recall, no.

Q. Do you recall hearing that the City
Administrator has any interest in Apple --

A. I did not.

Q. If I can just complete the question.

I'in sorry, T know it's tedious and it's
been going on for a while, but --
A. Okay.
Q. Have you heard or formed an opinion that
the City Administrator has any interest in whether
AppleTree's permit is granted or denied?
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A. I have not. . o )
_ Q. For the time be1n?, we are finished with
al'l of our questions. Hopefully we can get home

be“ore the snow really comes down, although it's
starting now.

As Mr. Taylor and I have discussed,
thare is still an issue of some outstanding
do-uments that we've been Tlooking for and that we've
requested in December and that we hope to have the

berefit of at this proceeding and at the proceeding
thit will occur tomorrow and Friday.

So, we do reserve the right to reopen
the deposition to the extent that it's necessary to
ask further questions about documents that we
receive belatedly.

That's my position for the record.

MR. TAYLOR: I understood you, I
understand your position and, and I'm sure you will
keep me apprised of your conversations with our FOIA
officer. '

MR. MENDRO: I certainly will.

- MR. TAYLOR: Have you completed your
questions? :
MR. MENDRO: I've, I'm finished with our
guestions for today.

I do want to discuss with you while
we.'re on the record a number of documents that came
up in the course of this conversation that we would
1ike to request.

MR. TAYLOR: oOkay. Maybe it would be
appropriate for me to ask a couple of small

questions before we get to that.

MR. MENDRQ: Absolutely.

EXAMINATION BY COUNSEL FOR RESPONDENT
BY MR. TAYLOR: .

Q. Mr. Le Grant, do you have any hesitation
a: all in enforcing BzA Order 175327

A. No.

Q. Have you received any pressure from
anyone to disregard BzA Order 175327

A. NO.

Q. Turning to Exhibit 7, when you ﬁ1aced
tne hold on on August 10th, was that with the
intention of denying a permit?

A. NO.

Q. Did you have a plan of action designed
stould you receive word that a permit was ready to
issue? :

A. No, other than once a permit was ready
to issue, at that time ensuring that it was issued
and consistent with all applicable regulations in
effect at the time.

Q. - If you had been notified that the only

thing between -- the only thing preventing issuance
of a permit was your hold in the PIv system, the
Exhibit 7 -system, and the date was August 27, 2007,
would that have required any re-review of the
application on your part?

A. No.

Q. why not?
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A. Because at that point in tTime the
operable applicable authority for reviewing the
application was BZA Order 17532.

Q. Let's skip ahead, if the date 1in
question was September 7th, 2007, and you received
the same information about other reviews being
completed and the only thing between issuance or the
only thing holcling up issuance was your hold, would
that have required any further review on your part?

A. NO.

Q. If, and assume the same situation, now
the date is September 20th of 2007, would that have
required any further review on your part?

A. Yes .

Q. Did you ever receive word that the

permit was ready to issue but for the hold that you
placed in PIVS?
A. NoO .

MR. TAYLOR: I have no further
guestions.

MR. MENDRO: And we don't have any
additional questions, so we can proceed to documents
if you're —- o

MR. TAYLOR: Okay, and I'm glad you
brought that up. I was going to do it myself
because I don't think at this point the City can
afford to avail itself of a transcript and I am not
sure that I would want to trust my notes, so if you
would tell me what documents you have put down in
your notes as requesting, I will make a 1list and see
what can be made available to you.

MR. MENDRO: Thank you very much and let
me also repeat my thanks for your time today,

Mr. Le Grant, we appreciate it.

THE WITNESS: oOkay.

MR. MENDRO: We are going to get the
transcript and we're going to review it and I'11 Tet

you know if I miss anything now, but let me tell you
the Tist.

MR. TAYLOR: I'm sure you will.

MR.. MENDRO: 1I'11 tell you the Tlist I've
assembled as we went along. We've mentioned two
different computer systems, the PIV system as you've
just described it and also the file job system.

we would Tike printouts from both of
those systems and any others that would demonstrate
any changes in the AppleTree permit application
process. By way of example, we would like any
printouts that reflect the 8/9 or 8/7 approval by
Mrs. Xoan Mac, also the 8/23 approval that
Mr. Le Grant testified to.

Also, the 9/18 hold that Mr. Le Grant
testified to and we do have this PIV printout
showing the 8/10 hold, but if there’'s a printout
from file job or another system that we should see,
we'd like to see that, as well.

Just waiting for you to catch up.

MR. TAYLOR: Thank you. Okay.

M. MENDRO: We'd 1ike a printout from

file job or wnatever the appropriate system is that
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would show how many applications have been pending
for over a year and another Tor over two years.

MR. TAYLOR: Similar situations
vis-a-vis legal review to this case?

MR. MENDRO: 1I'm sorry?

MR. TAYLOR: Are you inquiring as to any
arplication that has been pending for that length of
time for any reason or are you looking for cases
that?wou1d be consistent with the posture of this
case’

MR. MENDRO: We'd like for any reason.

I suspect that it's not going to be a voluminous
number. If it is, we can talk about that, but
Friday's deposition will be a deposition concerning
the knowledge of DCRA as an entity.

MR. TAYLOR: Uh-huh.

MR. MENDRO: And DCRA ought to be able
to testify about which of those situations are
different than the situation here so we should be
able to Tearn if -- your search turns out that there
arz= thousands of permit applications that have been

on hold for two years and that they are all
distinguishable, that's information we should be
able to glean on Friday.

MR. TAYLOR: Given that, okay, wednesday
is just about over.

MR. MENDRO: Right.

MR. TAYLOR: And we have deposition
tonorrow and then depositions all dag Friday, I
cannot guarantee production of this by Friday.

MR. MENDRO: okay. Understood. 1I1'11, I
trust that you'l]l make your best efforts given the
time constraints we have and for now the answer to
Kovr uestion is all applications that have been on

old for one year and all that have been on for two,
if that makes sense.

In addition we'd Tike the
correspondence -- everythin? that's in
Mr. Le Grant's file for AppleTree. He discussed
several manila folders that concern AppleTree's case
and also the E-mails in his AppleTree E-mail folder.

And we discussed during the deposition a
nuwber of items of correspondence such as

correspondence between you and Mr. williams and you
and Mr. -- you 1is referring now to Mr. Le Grant, but
Mr. Le Grant and Mr. Douglas, Mr. Le Grant and

Mr. Holmes, Mr. Le Grant and Mr. williams.

I think I understood that all that
correspondence to the extent that you have it
priited is in those manila folders, but to the
extant that it exists elsewhere, we would want to
get it from those other locations.

And that's everything that I can
remember.

MR. TAYLOR: oOkay.

MR. MENDRO: Thank you for your time.

(Whereupon, at 3:53 p.m., the

deposition of MATTHEW LE GRANT

was concluded.)
* kO X X
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CEFRTIFICATE OF NOTARY PUBLIC

I, MONICA A. VOORHEES, the officer
before whom the foregoing deposition was taken, do
hereby certify that the witness whose testimony
appears in the foregoing deposition was duly sworn
by me; that the testimony of said witness was taken
by me in stenoiype and thereafter reduced to
typewriting under my direction; that said deposition
is a true record of the testimony given by said
witness; that I am neither counsel for, related to,
nor employed by any of the parties to the action in
which this deposition was taken; and further, that 1
am not a relative or employee of any counsel or
attorney employed by the parties hereto, nor
financially or otherwise interested in the outcome
of this action.

MONICA A. \./OOI.(HEE'S
Notary Public in and
For the District of Columbia

My Commission expires:
May 31, 2010

ACKNOWLEDGEMENT OF DEPONENT

I, MATTHEW LE GRANT, do hereby
acknowledge T have read and examined the foregoing
pages of testimony, and the same is a true, correct
and complete transcription of the testimony given by
me, and any changes or corrections, if any, appear
in the attached errata sheet signed by me.

Date MATTHEW LE GRANT

Dennis M. Taylor, Esquire
Assistant Attorney General
office of the Attorney General
For the District of Columbia
941 N. Capitol Street, N.W.
Suite 9500

washington, D.C. 20002
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Dear Mr. Taylor:
This letter is to advise you that the original
transcript of MATTHEW LE GRANT, taken in the
above matter will be available in our office, Capital
Reporting Company, located at 1821 Jefferson Place,
Northwest, washington, D.C., for signhature.

Pursuant to the rules, the transcript will be
available for 30 days beginning Monday, March 3,
2008. .

If you have any questions, please do not hesitate
to call. Thank you.

Yours,

Monica A. Voorhees
Reporter, Notary

cc: Mr. Mendro, Esq.

Capital Reporting Company
1321 Jefferson Place, N.W.
Third Floor
washington, D.C. 20036
(202) 857-3376
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