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Thank you for your consideration of these matters. 

VN/gn 
enclosures 

BOARD Of ZONING ADJUSTMENT 
District ofCffbia ~ 

CASE NO. I a_! Ll 
EXIIIBIT NO. I ,j 

tru'ly, 

0 

.. :·~ .. 

Board of Zoning Adjustment
District of Columbia

Case No. 18181
15

Board of Zoning Adjustment
District of Columbia
CASE NO.18181
EXHIBIT NO.15

Board of Zoning Adjustment
District of Columbia

Case No. 18181
15

Board of Zoning Adjustment
District of Columbia
CASE NO.18181
EXHIBIT NO.15

Board of Zoning Adjustment
District of Columbia

Case No. 18181
15

Board of Zoning Adjustment
District of Columbia
CASE NO.18181
EXHIBIT NO.15



PETITIONER'S STATEMENT IN RESPONSE 
TO DCRA CITATION OF WIECK v. B.Z.A. 

Appeal No. 18181 

Comes now the Petitioner, by counsel, and addresses DCRA' s citation of Wieck v. District of 
Columbia Board of Zoning Adjustment, 383 A.2d 7 (1978), as follows: 

1. Petitioner respectfully submits that the cited case (copy of Opinion is attached) is entirely 
supportive of Petitioner's position in this matter. 

2. Wieck v. B.Z.A. involved a petition for review of an Order ofBZA denying an appeal 
from a decision of the Zoning Inspection Branch. 

3. The Wieck Court, provided a detailed factual background of the case. 
Briefly stated, the prior owner of the property in question had improved a backyard 

structure to the extent that it became habitable, and had rented the structure for several years. 
The previous owner had obtained "building permits" based on misstatement of facts in her 

applications, and had thereby converted what had been a storage shed, into a "private 

dwelling." 
These events occurred in 1967, and on July 2, 1968, the Zoning Administrator sent a 

letter to the said owner, advising her that the second permit had been issued erroneously due 
to misstatement of fact in the permit application, and she was ordered to remove items of 
plumbing and electrical nature, which had made the structure suitable for human habitation, 
and discontinue use of the structure as a private dwelling. 

4. No further action was taken by the zoning authorities for three years, until a second letter, 
almost identical to the first, was sent to said owner in February, 1971. 

However, "under unusual circumstances", an inspector noted on July 12, 1971 that the 
"bldg. in question is now used as a tool shed only." 

5. Three years later, in May 1974, the Petitioner in Wieck purchased the property, intending 
to rent the backyard structure, which was reflected in the purchase price ofthe property. 

However, on December 2, 1974, the Chief of Zoning Inspection sent a notice to Petitioner 
advising him of the zoning violation and ordering him to dismantle the offensive structure. 

Petitioner's appeal followed, and was denied by the Board of Zoning Adjustment. 

6. In his appeal to BZA, and in his appeal to the Court of Appeals, the Petitioner relied ?~:the 

doctrine of equitable estoppel. 
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7. The Court found that the BZA had concluded, on the basis of its findings and the record, 
that the estoppel issue raised by Petitioner "is not supported by sufficient facts to enable the 

Board to decide that issue." 
The Court likewise did not find "Estoppel" in the Wieck case, because there had been no 

affirmative action by the zoning board with respect to Petitioner Wieck, nor had Wieck relied 
upon any act of the zoning board. 

Instead, the Court found in favor of Petitioner on the basis of "Laches", which is a species 

of estoppel, based on the long-lasting failure of the zoning officials to enforce their previous 

orders regarding the subject property, and the consequent prejudice to the Petitioner thereby. 

8. Finally, the Court in Wieck set forth the four elements necessary to establish a cause for 

Estoppel, namely: 
" ... a party (1) acting in good faith, (2) on affirmative acts of a 

municipal corporation, (3) makes expensive and permanent 

improvements in reliance thereon, and ( 4) the equities strongly 

favor the party invoking the doctrine." 

9. Petitioner respectfully submits that, in the instant case, the evidence is clear and 

convincing as to each element required to establish estoppel against the DCRA ruling in this 

matter, as follows: 

(1) The Petitioner has acted in good faith throughout this matter; 

(2) The DCRA affirmatively acted, in issuing a work permit to Petitioner on 

May 7, 2010; 

(3) Petitioner has built a three-unit apartment building on the site, in reliance 

upon the said Permit; and 

( 4) The equities overwhelmingly favor the Petitioner in this matter. 

Attorney for Petitioner 

715 Eighth Street, S.E., 

Washington, D.C. 20003 

202-628-9400 
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Paul WIF.CK, l'etif:ioner, 

v. 

DISTRICT OF COLUMUIA DOAHD OF 
ZONING ADJUSTMENT, Re.s1)011dent. 

No. 10639. 

Dis!.ricl of Columhi~. Court of Appeals. 

Argued May 12, 1977. 

Decided Feb. 1, 1978. 

Petition was filed for review of order 
of District of Columbia Uoard ·of Zoning • 
Adjustment d~nying appeal from decision 
of ehief of zoning inspection branch which 
would t·equire pclilionet• lo remove from a 
backyard structure used as residential rent· 
al proper·ty those plumbing and electrical 
items which render such structure suitable 
f01· human habitation. The Court of Ap­
peals, Gallagher, J., held that: (1) the ille­
gal use of a backyard structure as n resi­
dential rental prope~~?.uld ~h(( justi­
fied ?'~. ;1 __ t.~.c?.~!.of ~9!-lit~l~lc sstonnd,(~nd) 
(2) rrwx~~~~-~-~e i1Ciafi}f" srx and one-h~!f 
years by __ zoning offi~~.l~ _ _lo .en for~~~ (J}rio~ 
e.nfore~mcnt order~ tllcJ{\!l_u~ 
hackyard-sfructure as a residential rental 

Appeal No. 18181 
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property (~~~~~~-~ejudi<':e to peti­
tioner, thi!'new properly owncJ:;TrOiT1SUIJse­
-qiii~nrattempteiJ"eriforc~eiit due to (035· of 
inc<mrecpro<tacinl:! propertY, t:TiC .. 0i'Iiie:.of 
wnlcl!Was tnrtrrm~lected~r; ,l.rcha~ 
prlce-:-uarred''enforcement of ar>i>I1Cable-ion­
~~ulli[iifii"-·a-gains-tj)CTitr~·(fue"-to 
hrclres-:~---~--_._---·-·---

~er vacated and cause l.'cmanded. 

Mack, J., dissented with an opinion. 

1. Zoning <P762 
Due lu important gener·al public inter­

est in integrity and enforcement of zoning 
;:~a~ns, ~firmative defen!'<>R of ~s­

:?foppel at\d (ache:; ~re -not judicially 7avo_r®, 

~2 
The illegal use of a backyard structure 

as a residential rental property could not be 
justified on a theory of equitable estoppel, 
in absence of evidence which indicated that 
petitioner knew of or had relied upon the 
issuanee of second permit am! in view of 
evidence disclosing that petitioner's reliance 
had resulted from the inaction of the zoning 
officials, that is the failure to enforce their 
two pri()r orders of enforcement. 

3. Zoning e::>762 
Inexcusable delay of six and one-half 

years by wning officials to c1iforce prior 
enforcement orders against illegal use of 
backyard structure as a residential rental 
property, together with prejudice to peti­
tioner, the new property owner, from subse­
quent attempted enforcement due to loss of 
income-producing property, the value of 
which was indubitably reflected in purchase 
price, barred District of Columbia from en­
forcing applicable zoning regulation against 
petitioner due to laches. 

Harley J. ,Daniels, Washington, D. C., 
with whom R. Robert Linowes, Washington, 
D. C., was on the brief, for petitioner. 

S. Perry Jones, Asst. Corp. Counsel, 
Washington, D. C., with whom John R. 
Risher, Jr., Corp. Counsel, Louis P. Robbins, 

Principal Deputy Corp. Counsel, and Rich­
ard W. Barton, Deputy Corp. Counsel, 
Washington, D. C., were on the brief, for 
respondent. 

Before KERN, GALLAGHER and 
MACK, Associate Judges. 

GALLAGHER, Associate Judge: 

This is a petition for review of an order 
of the Board of Zoning Adjustment (BZA) 
denying an appeal from a decision of the 
Chief of the Zoning Inspection Branch.' 
That decision, if upheld and enforced, would 
require petitioner to remove from a back• 
yard structure-which has been and is now 
used as a residential rental property-those 
plumbing and electrical items which render 
the building suitable for human habitation. 
'l'he building concededly does not comply 
with the applicable· zoning regulation, but 
petitioner argues that the BZA erred in not 
finding the District of Columbia govern­
ment (District} estopped from enforcing 
that regulation with respect to his property. 
The peculiar facts of this case are crucial to 
our decision and thus arc recounted in de­
tail. 

In June of 1967, a building permit was 
issued to petitioner's predecessor in interest, 
Cecile deRochefort, for the erection of an 
accessory structure-a shed for the storage 
of garden tools-at 3267 P Street, N.W. 
The shed was ~O!Jlpleteq in October of that 
same year. The shed was built with alumi­
num siding and the value of the work set at 
$1,200. 

The following month, on November 15, a 
second building permit was issued to Mrs. 
deRochefort for the stated purpose of re­
pair, authorizing the construction of a new 
fireplace, partitions for a new bathroom, 
and some electrical wiring work-the stated 
value of which was $260. The application 
for this permit stated the present use of the 
building as "Priv. Home" and the issued 
permit recites the occupational use as a 
dwelling. The drawing accompanying the 
application describes the work as being 
done to the "recreation room". The work 

I. The petition is before us pursuant to D.C. Code 1973, § 11-722. 
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described in the permit was done to the 
backyard structure which had been erected 
under the authority of the first permit is­
sued to Mrs. deRochefort. Twice before 
work had commenced on the structure and 
al least twice during work on it, an inspec­
tor visited the site. 

Several months after completion of the 
work described in the second permit, the 
Zoning Administrator sent a letter dated 
July 2, 1968, to Mrs. deRochefort informing 
her that the second permit had been issued 
enoneously due to a misstatement of fact 
in the permit application-i. e., that the 
present use of the building was as a private 
home. Furthermore, the letter ordered her 
"to remove those items of a plumbing and 
electrical nature which by- their presence 
make the structure suitable for human hab­
itation and discontinue use of the structure 
for human habitation." This order was 
based on her purported violation of a zoning 
regulation 2 in using the structure as a 
dwelling. 

After this order with its thr·eat of en­
forcement, no other action on the part of 
the zoning authorities occurred until three 
years later in February 1971, at which time 
a letter almost identical to that of July 2, 
Hl68, was sent to her. Again, despite this 
warning of potential penalties, no fur·ther 
enforcement action wus taken. Under un­
clear circumstances, however, an inspector 
noted on July 12, 1971, that the "bldg. in 
question is now used as a tool shed only." 3 

Petitioner purchased the property at 3267 
P Street, N.W., in May 1974. On December 

2. The zoning regulation which was found to be 
violated by a habitable structure in the back· 
yard is D.C. Zoning Reg. § 7601.J: 

An accessory building in any district shall 
not exceed one-story or 15 feet in height 
except in an R-1-A or R-1-B district an 
accessory private garage may have a second 
story used for sleeping or living quarters of 
domestic employees of the family occupying 
the main building. Any such two-story ac· 
cessory building shall not exceed 20 feet in 
height and shall not be located within the 
required rear yard. Any such two-story ac· 
cessory building shall also be set back from 
all side lot lines for a distance equal to the 
minimum width of a required side yard in the 
district in which it Is located. 

2, 1974, the Chief of the Zoning Inspection 
Branch sent a notice to petitioner advising 
him of the zoning violation and ordering 
him to dismantle the offensive structure, 
reverting its use to a tool shed in accord­
ance with the first permit. Mr. Wieck ap· 
pealed to the BZA from that order. At the 
BZA hearing, petitioner's counsel argued 
that the zoning officials were estopped 
from enforcing the zoning regulation violat­
ed by the backyard structure. In denying 
the appeal, the BZA declined to rule on the 
estoppel issue asserting that sufficient ma­
terial facts-particularly the testimony of 
Mrs. deRochefort, whom the BZA had no 
authority to subpoena-were not introduced 
to enable it to weigh the equities of the 
parties involved. 

The applicable standard of review is set 
out in D.C.Code 1973, § 1-1510. See 
§ 11· 722; Hubbard v. District of Columhia 
Board of Zoning AdJustment, D.C.App., :166 
A.2d 427 (1976). Thus, this court has the 
power 

(3) to hold unlawful and set aside any 
action or findings and conclusions found 
to be (A) arbitrary, qapricious, an abuse 
of discretion, or otherwise not in accord­
ance with law; or (E) un!>up­
ported by substantial evidence in the rec­
ord of the proceedings before the court. 
[§ 1-1510{3).] 

Our duty on review of this BZA order is 
"(to] determine whether findings made 'are 
supported by and in accordance with relia­
ble, probative, and substantial evidence in 

3. The record does not reveal how the inspector 
obtained this information-although presuma­
bly from an on-site Inspection-nor whether 
the statement referred to another validly exist­
ing tool shed on the property, rather than the 
rental property. Even assuming the statement 
does refer to the offending building, there is no 
indication that Mrs. deRochefort had complied 
with the order. The order required the removal 
of certain plumbing and electrical items which 
render the building suitable for human habita­
tion, not just that its use be reverted to a tool 
shed. Furthermore, there is other evidence in 
the record which shows that the building had 
been used as a residential rental unit continu­
ously from its illegal conversion through the 
date of Mr. Wieck's purchase. Board of Zoning Adjustment
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the whole administrative record, Schiff­
mnnn v. ABC Board, D.C.App., 302 A.2d 235 
(1973), and whether the conclusions of the 
Board flow rationally from these findings, 
Stewart v. BZA, D.C.App., 305 A.2d 516 
(197:3).' Marjorie Webster Junior College, 
Inc. v. l3ZA, D.C.App., 309 A.2d 314, 319 
(1973)." Dietrich v. District of Columbia 
Board of Zoning AdJustment, D.C.App., 320 
A.2d 282, 285 (1974). 

The BZA concluded, on the basis of its 
findings and the record, that the estoppel 
"issue raised by [petitioner) is 
not supported by sufficient facts to enable 
the Board to decide that issue." The Board 
then stated vaguely that such an issue must 
be "decided by weighing the equities of the 
parties involved, based upon a factual de­
termination by the Board as to the actions 
of those parties." In deciding not to rule 
on the asserted estoppel, the BZA relied 
principally upon its failure to determine 
why the second permit was issued.4 The 
BZA erred, however, as there is sufficient 
evidence in the record to rule on petitioner's 
estoppel argument. 

[1] Due to the important general public 
interest in the integrity and enforcement of 
zoning regulations, the affirmative defenses 

4. The BZA's findings contain at least one ap-
parent inconsistency. Finding No. 8 states that 
"[iJt is not clear what transpired during the 
permit issuing process which allowed the facili­
ties in question to be installed." Finding No. 
12 stales "[t]he reason as to why permit No. 
B-163502 was Issued allowing the conversion 
of the accessory building into habitable space 
is not clearly set out in the record of this case." 
In contrast, Finding No. 5 states "[t)he record 
indicates that the permit which allowed the 
installation of the facilities in question was 
issued by mistake or misrepresentation." This 
court can only speculate as to the meaning of 
the BZA's inconsistency. Perhaps we are ex­
pected to assume the evidence is unclear only 
as to whether the pennit was issued by mistake 
or by misrepresentation, as opposed to any 
other reason. We are not required to resolve 
this problem, since a determination of that fact 
would bear on a consideration of estoppel only 
with respect to petitioner's predecessor in in­
terest, Mrs. deRocheforl. 

5. D.C. Zoning Reg. § 8103.1 provides that (ex­
cept in limited situations not applicable here) 
building permits "shall not be Issued for the 
proposed [work on] any structure 

of estoppel and laches are not judicially 
favored. See, e. g., Nathanson v. District 
of Columbia Board of Zoning Adjustment, 
D.C.App., 289 A.2d 881, 884 (1972); People 
v. County of Kern, 39 Cai.App.3d 830, 115 
Cai.Rptr. 67 {Dist.Ct.App.1974). Further­
more, as stated in District of Columbia v. 
Stewart, D.C.App., 278 A.2d 117, 119 (1971): 

While estoppel may be applied to the 
District of Columbia in certain limited 
situations when the equities are strongly 
in favor of the party invoking the doc­
trine (District of Columbia v. Cahill, 60 
App.D.C. 342, 54 F.2d 453 (1931), cited in 
footnote], the District of Columbia must 
first have authority to act before conduct 
of its employees can be the basis of an 
estoppel defense. National Hospital Ser­
vice Society, Inc. v. Jordan, 76 U.S.App. 
D.C. 26, 128 F.2d 460, cert. denied, 317 
U.S, 664, 63 S.Ct. 65, 87 L.Ed. 534 
(1942). [Footnote omitted.] 

The Board argued here that the zoning 
officials had no authority to issue the 
second permit,5 and that, therefore, under 
District of Columbia v. Stewart, supra, and 
National Hospital Service Society, Inc. v. 
Jordan, supra, the petitioner is barred from 
asserting estoppel.6 In the leading case of 

unless such structure complies with the provl· 
sions of these regulations." Thus, the respon· 
dent argues that the zoning officials had no 
authority to l~sue the second building permit 
which concededly does not comply With the 
zoning regulations. 

6. In Coffin v. District of Columbia, D.C.App., 
320 A.2d 301, 305 (1974), this court summa­
rized when estoppel was available against the 
District, in light of District of Columbia v. 
Stewart, supra: National Hospital Service Soci· 
ety, Inc. v. Jordan, supra: and District of Co· 
Jumbla v. CahJJJ, 60 App.D.C. 342, 54 F:2d 453 
(1931): 

(A]s a result of conduct by Its employees, 
estoppel may be applied against the District 
provided it has underlying authority to net In 
the specific area and the equities are strongly 
in favor of the party invoking the doctrine. 

There the court did not first decide the issue of 
authority and then proceed to a discussion of 
the equitable factors. but Instead lumped the 
factors bearing on authority with the equitable 
considerations-never specifically deciding 
whether the official's act was unauthorized or 
just defectively exercised authority. Cofnn, 
supra at 305. 
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District of Columbia v. Cahill, 60 App.D.C. Dake County v. Kartchner,· 552 P.2d 136 
342, 54 F.2d 453 (1931), where estoppel was (Utah 1976).8 

applied in a zoning suit, the court did not Our inquiry has not ended, however, until 
specifically consider the issue of the offi- we consider the application of laches to this 
cial's authority as bearing on the applica- situation. Although not specifically plead­
Lion of the doctrine against the District, but ed as a defense to enforcement before the 
focused on the particular elements of estop- UZA or before this court, the substance of a 
pel and particularly on the relative equities laches defense is apparent from the peti­
of. the two parties. We do not reach this tioner's equitable arguments-particularly 
issue,1 however, since we find that petition- those focusing on the longlasting failure of 
er has not conclusively proved all the ele- the proper officials to enforce their previ­
ments of equitable estoppel. ous orders and the consequent prejudice to 

The petitioner relies primarily on Cahill petitioner from their present attempted en­
to establish estoppel. The necessary ele- forcement. 
ments are: a party (1) acting in good faith, "Laches is a species of estoppel, being 
(2) on affirmative acts of a municipal corpo- defined as the omission to assert a right for 
ration, (3) makes expensive and permanent an unreasonable and unsatisfactorily ex· 
improvements in reliance thereon, and (4) plained length of time under circumstances 
the· equities strongly f.avor the party invok- prejudicial to the party asserting laches." 3 
ing the doctrine .. See, e. g., Cahil/, supra at Rathkopf, Law of Zoning and Planning, at 
344, 54 F.2d at 454-55. Furthermore, the 67-1 (3d ed. 1972). It is often claimed 
reliance of the party must be justifiable. "where the inactivity of the officials 
Nathanson v. District of Columbia Board of charged with the enforcement of the ordi­
Zoning Adjustment, supra at 884. nance has misled the owner into acts in 

[2] The record does not demonstrate pe­
titioner's justifiable reliance on any affirm­
ative acts of District zoning officials. Peti­
tioner docs not point to anything the zoning 
officials did upon which he relied to his 
detriment nor does the record disclose any 
reliance-provoking conduct. There is no ev­
idence which indicates that petitioner knew 
of, much less retied upon, the issuance of 
the second permit. Rather, his reliance re­
sulted from the inaction of the zoning offi­
cials-the failure to enforce their two prior 
orders of 1968 and 1971. A failure to act is 
not equivalent to an affirmative act. More­
over, inaction ordinarily is not sufficient to 
raise an estoppel. See City of Ev11nston v. 
Robbins, 117 Ill.App.2d 278, 254 N.E.2d 536 
(1970); Rye Beach Vii/age District v. Beau­
doin, 114 N.H. 1, 315 A.2d 181 (1974); Salt 

7. Even if we were to reach this Issue, on the 
record before us we would consider the is· 
suance of the second permit as mistakenly ex­
ercised authority by the zoning officials rather 
than as an act wholly beyond the scope of their 
underlying authority. See Coffin v. District of 
Columbia, supra at 305. To find a lack of 
authority here would virtually abolish the doc· 
trine of equitable estoppel as applied to the 

violation of the ordinance . . or has 
misled persons into purchasing the properly 
in ignorance of the illegality of the use or 
structure." /d. at 67-2. As previously 
stated, a claim of laches in the zoning con­
text is not judicially favored and is rarely 
applied "except in the clearest and most. 
compelling circumstances[,]" Moore v. 
Bridgewater Township, 69 N.J.Super. l, 173 
A.2d 430 (App.Div.1961). Where a party 
can prove inexcusable delay which has re­
sulted in substantial prejudice, however, 
laches may be found. Amidon v. Amidon, 
D.C.App., 280 A.2d 82, 84 (1971). 

Here, the first enforcement order was 
sent to Mrs. deRochefort in July of 1968, 
the second order was sent to her in Febru­
ary of 1971, and the third order was sent to 
petitioner in December of 1974-amounting 

government, since any Invalid official action 
could be characterized as unauthorized. 

8. But see City of Chicago v. Exchange National 
Bank, 51 ll1.2d 543, 283 N.E.2d 878 (1972), in 
which it was suggested that, if the city knew of 
the violation of the zoning ordinance by the 
vendor or a building, the vendee could rely on 
an estoppel defense. 
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to a delay of almost six and one-half years. 
The record does not disclose any sufficient 
reasons for this delay. 

If, at any time prior to May of 1974, 
when petitioner bought the P Street prop­
erty, the zoning officials had followed up on 
the two prior enforcement orders, the peti­
tioner might not have purchased the prop­
erty, or if he had, he would not have done 
so in reliance on the presencn of a valuable 
rental dwelling in the backyard. The peti­
liorwr purchased the pl'operty for $165,000 
and presented some evidence that the of­
fending building was an aHset worth ap­
proximately $25,000. The BZA, however, 
found that petitioner failed l.u present "the 
precise measure of injury in dollat·s and 
eents which would result from his having to 
remove the facilities in question." Al­
though petitioner did not present evidence 
of the "precise measure of injury" in that 
he did not demonstrate how much the actu­
al removal of the facilities would cost, we 
believe petitioner's showing of injury­
from the loss of an income-producing prop­
erty, the value of which was indubitably 
reflected in his purchase price-to be suffi­
cient to find substantial prejudice 9 to him 
as a result of the zoning officials' inexcusa· 
ble delay. 

In rc Heidorn's Appeal, 412 Pa. 570, 195 
A.2d 349 (1963) 10 is of interest. There, the 
Heidorns purchased a house in 1953, which 
had violated a 1942 local zoning ordinance 
ever since it had been built in 1950. A 
stone sloop and wooden overhang projected 
from the front door of the house in viola­
tion of an ordinance which imposed a 25 
foot setback requirement. A similarly re­
strictive ordinance was enacted in 1958. In 
1959 the Heidorns replaced the stoop and 
overhang with an aluminum awning which 
was about 12 feet wider and projected 3112 
more feet towards the front street. Shortly 
thereafter the municipal officials informed 
the Heidorns that their awning encroached 

9. In . Cahill, supra, the estimated potential loss 
was at least $6,135. 

10. Cf. Westfield ·v. City of Chicago, 26 lll.2d 
526, 187 N.E.2d 2(18 (1963); Town of Highland 
Park v. Marsha/1, 235 S.W.2d 658 (Tex.Civ.App. 
1950). But see Haba v. Cuff, Ohio App., 28 

on lhe setback territory. The Pennsylvania 
Supreme Court affirmed the lower court's 
holding "that since the Township had al· 
lowed approximately 10 years to pass with· 
out objecting to the ordinance violation, it 
was guilty of laches and could not now 
sustain a violation on the basis of the origi­
nal ordinance of 1942." (Footnote omitted.) 
In re Heidorn's Appeal, supra, 195 A.2d al 
351. The court dismissed as unwarranted 
the Township's concern over the preceden­
tial value of this case as affecting setback 
violations. 

[3] As the Pennsylvania Supreme Court 
staled in In re Heidorn's Appeal, supra, 195 
A.2d at 351: 

While courls are reluctant, and should be, 
to impose the sanction of laches on gov­
ernmental divisions; equity cannot close 
its eyes to the sloth, indifference or offi­
cial neglect of a municipal body any more 
than it can to the neglect of an individual 
where such neglect harms an· innocent 
person. 

Here the delay involved was six and one­
half years and it was inexcusable since nei­
ther of the prior enforcement orders were 
actually pursued, let alone diligently pur­
sued, and for no sufficiently demonstrated 
reasons. The substantial· p~~judice which 
would be imposed on petitioner, the new 
property owner, if enforcement were now 
upheld, involves the partial dismantling of a 
building which provides him with rental 
income, and for which he doubtless made a 
sizeable capital investment included in the 
purchase price for the P Street property. 
Any conceivable harm to the general public 
interest from not enforcing the zoning reg­
ulation in this case is not sufficient to out­
weigh the inequity' of substantial prejudice 
to petitioner. Under these extraordinary 
and compelling circumstances, and with ac­
tual notice by the government being 
present for such a long period, we reverse 

Ohio Op.2d 266, 201 N.E.2d 343 (1963), cert. 
denied, 379 U.S. 964, 85 S.Ct. 656, 13 L.Ed.2d 
558, rehearing denied, 380 U.S. 927, 85 S.Ct. 
883, 13 L.Ed.2d 815 (1965): City of Fort Worth 
v. Johnson, 388 S.W.2d 400 (Tex.l964). 
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the dc,cision of the BZA as not being in 
accordance with law and hold that the Dis­
trict is barred from enforcing the applicable 
zoning regulation against petitioner due to 
laches. In zoning, as in other areas of the 
law, the government can be in the wrong. 
In zoning, the equities can be so compelling 
as to favor the individual property owner. 
Accordingly, the BZA order upholding the 
enforcement order of the Chief of the Zon­
ing Inspection Branch is vacated and the 
cause remanded for disposition consistent 
with this opinion. 

So ordered. 

MACK, Associate .Judge, dissenting: 

The majority has found, as indeed it 
must, that the illegal usc of petitioner's 
building for residential purposes cannot be 
justified on a theory of estoppel. It seems 
to me incongruous, then, that the majority 
should sua sponte invoke laches to permit 
that same violation. 

The majority recognizes that "(d]ue to 
the important general public interest in the 
integrity and enforcement of zoning regula­
tions, the affirmative defenses of estoppel 
and laches are not judicially favored." 
Ante at 10. This is undoubtedly correct, 
for the general rule is that neither of these 
defenses is ever available against a munici­
pality. 

More specifically, it is hornbook law that 
even though a zoning authority issues a 
permit, and a landowner proves he relied 
thereon, if that permit was issued in viola­
tion of the zoning ordinances, the city can 
revoke the permit and enforce the ordi­
nances. 8 E. McQuillin, Municipal Corpora­
tions § 25.153 (3d rev. ed, 1976); 1 R. An­
derson, American Law of Zoning § 6.13 
(1968); 3 Rathkopf, Law of Zoning and 
Planning at 67-5 (3d ed. Hl72). The policy 
considerations underlying this harsh rule 
are fully applicable to the instant case. 
Those considerations are: 

(I) Lack of authority on the part of the 
administrative officer to issue a per-

1. Obviously, the zoning board cannot allend to 
every conceivable violation, Congress itself 
has implicitly recognized this fact by enacting 

mit other than in strict accordance 
with the terms of the ordinance; 

(2) The general public interest in the pro­
tection of the zoning ordinance which 
tl'anscends the harm to the permit­
tee; 

(3) The actual or constructive knowledge 
of recipient of the permit of the ille­
gality of its issuance; . 

(4) The inability of an official to grant 
exemptions to the provisions of the 
ordinance; [and] 

(5) [T)he issuance of a permit 
contrary to the provisions of the ordi­
nance may be the result of fraud on 
the part of the applicant with con­
curring negligence or ignorance on 
the part of the official, or the result 
of a corrupt bargain. [3 Rathkopf, 
Law of Zoning and Planning, supra 
at 67-5 to 67-6, 67-8 (footnotes 
omitted).] 

Moreover, if there are strong public poli­
cy reasons for not allowing estoppel as a 
defense to the enforcement of municipal 
ordinances, there arc even stronger reasons 
for not allowing laches as a defense. For, 
where estoppel is invoked, a municipality 
has taken an affirmative action which mis­
led someone. Where laches is involved, 
however, the only fault of the city is inac­
tivity. Furthermore, such inactivity is not 
necessarily "wrong," as the majority sug­
gests. It could result from an entirely jus­
tifiable decision to utilize scarce enforce­
ment resources for more important mat­
ters.1 

In any event, the inactivity in the instant 
case-at most six years, and in my view of 
the facL'i, three years-is hardly wrongdo­
ing of a sufficiently serious nature to war­
rant the drastic remedy of nonenforcement 
of the law. Indeed, the court.'! have, virtu­
ally without exception, refused to apply the 
doctrine of laches in the zoning context in 
spite of far lengthier delays in enforcement. 
See 3 Rathkopf, Law of Zoning and Plan­
ning, supra at 67-5 n. 3 citing 

D.C.Code 1973, § 5-422, which allows private 
citizen,~ to bring suit lo enforce the zoning 
laws. 
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Donovan v. City of Santa Monica (Cal.) 
(88 Cal.App.2d 386], 199 P.2d 51 (20 
years); Appe:1l of Phillips (Conn.), 154 A. 
2.'31:\, 113 Conn. 40 (50 years); Gregory v. 
City of Wheaton (Ill.) (2a IIJ.2d 402), 178 
N.K2d 3G8 (10 years); City of Kansas 
Chy v. Wilhoil. (Mo.[App.l), 237 S.W.2d 
91!!; Universal Holding Co. v. North Ber­
gen Township (N .• J.) [.55 N .. J.Super. 103), 
150 A.2d 44 (8 years); Hartlett v. City of 
Corpus Christi (Tex.Civ.App.), 359 S.W.2d 
122 (8 years); Ji'a.brini v. I< ammerer Rea.I­
ly Co., 14 Misc.2d 95, 175 N.Y.S.2d 964 (25 
years plus); Matter of Hepner [Sup.], 152 
N.Y.S.2d 984, n. o. r. (14 years); City of 
Yonkers v. Rentwa.ys, Inc., 304 N.Y. 499, 
10!1 N.E.2d 597 (almost 20 years); City of 
Milwaukee v. Leavitt [31 Wis.2d 72], 142 
N.W.2d 169 (occupancy permits errone­
ously granted tenants over 19-year peri­
od). 

Aside from the lesser degree of municipal 
culpability, there is another reason why the 
defenRc of laches should be more disfavored 
than the defense of estoppel. Where estop· 
pel is invoked, a landowner must show jus­
tifiable reliance. In the context of laches, 
however, the only reliance which a land­
owner can show is reliance on nonenforce­
ment of the law, which, I suggest, is never 
justifiable. Nor does reliance on inactivity 
become any more justifiable in lhe case of a 
self-proclaimed innocent purchaser. As any 
treatise on the purchase of real property 
will indicate: 

The buyer should . . ascertain if 
any relevant zoning ordinance permits 
the present use of the premises . 
He cannot properly assume that the ex­
isting use is permitted though long con­
tinued, because the municipal authorities 
may not be estopped from enforcing the 
zoning Jaws. [Friedman, Contracts and 
Conveyances of Real Property at 133 (2d 
ed. 1963} (footnote omitted; emphasis 
supplied).] . 

See also M. Lieberman, Effective Drafting 
of Contracts for the Sale of Real Property 
al 170-71 (1954). And see Hasage v. Phila­
delphia Zoning Board of Adjustment, 415 

Pa. 31, 202 A.2d 61, 64 (1964), where the 
same court which decided In re Heidorn's 
Appeal, 412 Pa. 570, 195 A.2d 349 (1963), 
cited by the majority, wrote: 

It ·is argued that the applicants pur­
chased the property thinking mulliplc­
fa.mily dwelling was permissible, and, act­
ing on such belief, made an investment of 
approximately $36,000. The answer to 
this is that they were duty hound to 
check the zoning status of the property 
before purchase, and could have required 
a certificate of such from the seller . 

Moreover, in this case, even if petitioner 
failed to check the zoning laws and failed to 
require a certificate at the time of sale, he 
may still have a remedy against the seller. 
The city notified Mrs. deRochefort on two 
separate occasions that the building was 
being maintained in violation of the law. 
If she concealed her knowledge from peti­
tioner, she is liable for fraud. · Eytan v. 
Bach, D.C.App., 374 A.2d 879, 'sso (1977); 
Andolsun v. Berlitz Schools of Languages 
of America, Inc., D.C.App., 196 A.2d 926, 
927 (1964). It is Mrs. deRochefort, then, 
not the general public, who should make 
right any injury which petitioner might suf­
fer from enforcement of the zoning Jaws. 

Finally, turning from the equities of the 
matter to the law, there is one more differ­
ence between the defense of estoppel and 
the defense of laches in this context. There 
are a fair number of cases holding that, in 
extraordinary circumstances, the defense of 
estoppel may bar the enforcement of zoning 
laws. There are, by contrast, almost no 
cases allowing the defense of laches. None 
are cited by Rathkopf, in the Law of Zoning 
and Planning, supra. Yokley, in his trea­
tise, flatly states tha l 

With respect to the question of laches, 
we consider it sufficient to say that the 
doctrine of laches has no application to 
the enforcement by a municipality of its 
ordinances. (E. C. Yokley, Zoning Law 
and Practice § 10-8 at 451 (3d ed. 1965) 
(footnote omitted).] 
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The majority, however, has found a case 
on point.2 That case is In re Heidorn's 
Appeal, supra. It was followed in one sub­
sequent Pennsylvania decision, Township of 
Haverford v. Spica, 16 Pa.Cmwlth. 326, 328 
A.2d 878 (1974), where the delay in enfoi'ce­
ment was 36 years. My own research has 
uncovered no other case in lhe entire coun­
try, let alone the District of Columbia, ap­
plying the doctrine of laches against a zon­
ing authority. Sec in this respect, 1 R. 
Anderson, American Law of Zoning, supra, 
§ 6.12 at 333, where it is said: 

No right to a nonconforming use is 
gained where a use of land in violation of 
a zoning ordinance is maintained for a 
period of years. Apparent municipal ac­
quiescence in an unlawful use does not 
prevent the municipality from urg-ing the 
illegality when a right to nonconforming 
use is claimed, hut a Pennsylvania court 
detected laches where a town had failed 
for 10 years to object to a building which 
violated a regulation. [f'ootnotcs omit­
ted.] 

The case cited is, of course, Heidorn's Ap­
peal. See also, Ryan, Pennsylvania Zoning 
Law and Practice § 8.3.4 (1970), where it is 
said: 

This 4-3 decision [Heidorn, oncf~ more] 
seems out of line with similar cases. 

In any event, the sole case relied on by 
the majority is, in my view, distinguishable 
from the one at bar. The violation in Hei­
dorn concerned an awning which en­
croached on setback territory. Setback re­
strictions are generally imposed for purely 
esthetic reasons. 1 R. Anderson, American 
Law of Zoning, supra § 7.18. And, with 
respect to esthetics, the Pennsylvania court 
stated: 

The original homely overhang was 
there for the world to see and frown 
upon and if it did not offend the esthetic 
senses of the Township for some ten 
years, the present attractive awning and 
platform should not. The aluminum 
porch which now graces the f1·ont of the 

Heidorn home improves its appearance 
considerably and in no way impedes en­
joyment by others of their property. 
There is not the sligntest suggestion that 
the patio effect of the front of the Hei­
dorn home is detrimental to· the welfare, 
safety and health of the community .. 

No citizen of the Township has object­
ed to what the Heidorns have done. 
Some 75 houseowners in the immediate 
vicinage signed a petition urging reten­
tion of the patio. (In re Heidorn's Ap­
peal, supra, 412 Pa. at 574, 195 A.2d at 
351-52.] 

By contrast, the petitioner in this case 
seeks to prevent the city from enforcing 
side yard, rear yard, lot area and parking 
restrictions. These requirements arc aimed 
at preventing population congestion, and 
population congestion is precisely what the 
use of petitioner's building for residential 
purposes causes. Such requirements arc 
not trivial. 

To limit the density of land use is to 
promote safety by keeping traffic conges­
tion within manageable bounds, and the 
prevention of excessive land use tends to 
simplify the problem of providing essen­
tial municipal services and to promote 
public health. Indeed, the early zoning 
ordinances were, in large part, prompted 
by the overcrowding of urban land, and 
judicial approval of these ordinances was 
encouraged by an early appreciation of 
the health and safety hazards inherent in 
the intensive use of land in central city 
areas. [1 R. Anderson, American Law of 
Zoning, supra § 7.06 at 486.] 

Here, unlike in Heidorn, there is reason 
to believe that the violation in question is 
detrimental to the welfare, safety and 
health of the community. Moreover, the 
record reveals that several citizens so be­
lieved and complained to the zoning board. 

I respectfully dissent. 

2. The cases cited in footnote I 0 of the majority's opinion either do not deal with laches or 
hold that there was no laches. 
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')peal No. 18181 

AFFIDAVIT OF YAW OTENG-AGIPONG 

Comes Now YAW OTENG-AGIPONG, being first duly sworn on oath, and declares and states 
as follows: 

1. That my name is Yaw Oteng-Agipong; that I am 67 years of age; married since 1979; 
have three children. I reside at 3029 Vista Street, N.E., Washington, D.C., 20018, a home 
I purchased 26 years ago. 

2. I received my B.A. in Architecture in 1971, at the University ofNew Mexico. 
I received my M.S.E. in Engineering in 1973, at the University ofNew Mexico. 
I received my Master of Architecture in 1976, at Ohio State University. 

3. I worked at an Assistant Architect at Georgetown University, Washington, D.C., 
beginning in 1978. 
I then worked as an Assistant Campus Planner at George Washington University in 1981. 
I then worked for the District of Columbia (DCRA) as a Structural Engineer, beginning 
in 1982, where I worked for 23 years, becoming Chief Structural Engineer in 1995. My 
work included reviewing complex projects, to ensure compliance with architectural and 
structural requirements for building permits. I supervised four structural engineers. 

4. After retiring from the District of Columbia government, in 2004, I became a Consultant, 
with an office at 833 L Street, N.E., Washington, D.C., 20002. 

5. Over the past 7 years, I assisted many firms and individuals in securing building permits, 
and estimate that I have participated in 250 or more projects such as the case now under 
revtew. 
Unfortunately, I became involved in an illegal transaction in 2005, and could not renew 
my Structural Engineering license since that time. 

6. I undertook to represent AMM Holdings in the present case, and arranged for the 
drawings and specifications, which in every detail were reviewed by competent 
Engineers, and satisfied the Code requirements. 

7. At all times, in this matter, I and AMM Holdings, Inc., acted in complete good faith with 
DCRA, and verily believed that the permit issued was in accord with all existing zonjng 
standards, as to height, lot occupancy, off-street parking, etc.; and had DCRA timeij:~~. 
informed us that only a 2-unit building could be accommodated on the site, we would 
have planned accordingly. 

Seen, swo:toj";/Jbscri~ed to before me this ---"-L-~-"----day of March, 2011. 

No~ublic 

My commission expires 1 D { l ---t,/ f J 
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FINANCIAL LOSSES- 527 Irving St NW 

BZA APPEAL No. 18181 

Section I -Construction Costs for Altheration to 2 Units 

Description 

New Drawings & Permit Fees 

Electrical Alteration 

HVAC Alteration 

Framing Alteration 

Plumbing Alteration 

Gas Line Alterations 

Potential Loss of Sales for 2 units Vs 3 units 

Loan Origination Fees Paid 

Potential Loan Origination Fees & other costs 

Appraisal Fee Paid 

Potential Appraisal Fees 

Paid for Drawings as 3 units 

Permit Fees Paid for 3 units 

Attorney Fees for BZA Appeal 

BZA Appeal Filing Fees 

Total of Section I 

Section II - Loss due to Stoppage of Work 

Building Security Costs 

Stolen Materials 

Potential damage due to contrcator unavailability 

Potential damage due to Pepco and Washington Gas Delays 

Potential Loss for Missing Spring Sales Market 

Extra Marketing Cost in Fall I Winter Sales Market 

Potential Loss on future investments 

Bank Loan Extension Fees 

Mortgage Cost 

Insurance Cost for property 

Property Taxes 

Total of Section II 

Grand Total of Section I & Section II 

Amount 

$12,000 

$12,000 

$24,000 

$14,000 

$14,500 

$4,000 

$175,000 

$7,500 

$7,500 

$2,800 

$1,500 

$12,000 

$5,500 

$15,000 

$1,040 

$308,340 

$4,000 

$6,000 

$6,000 

$8,000 

$60,000 

$15,000 

$20,000 

$3,000 

$5,000 

$1,200 

$800 

$129,000 

$437,340 
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FINANCIAL LOSSES - 527 Irving St NW 

SECTION I 

Construction Costs for Alteration to 2 Unit Building 

Listed below is the breakdown of cost if we have to change the building into 2 units: 

1. The cost incurred for new designs, engineering fees and permit fees. 

Cost of New Drawings & Permits: $12,000. 

2. Electrical Wiring, cabling and panel work: 

All Electrical Rough-in's are complete at this time for the three units in the building. The top floor unit, 
unit# 3, is independently wired to its electric panel. The unit #2 and unit# 3 wires would need to be fed 
by one panel to accommodate the two levels. The existing wiring, cablings and power panels will have 
to be replaced with the new wiring feeding only to one panel. In addition, new main line would be run 
from the panel to the main meter feed in the front of the building to accommodate this change. 
Telephone and cable lines would need to be reinstalled as well, to combine two units into one unit. 

Cost of Electrical Alteration: $12,000 

3. HVAC: 

All HVAC Rough-in's are complete at this time for the three units in the building. The top floor unit, 
unit# 3, is independently ducted and has a heat pump system already installed. The ducts, vents, return 
and supply lines are already in place. Only one heat pump will be needed for the two levels and 
therefore all the ducts will have to be rerun again from that one heat pump system. The other heat 
pump system will have to be removed and so will the duct work for it. Additionally, new electrical 
wirings will be required from the new power panel, and new condensation lines need to be run to the 
unit fan on the roof. 

Cost of HV AC Alteration: $24,000 

1 
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4. Framing Modifications 

All Framing work is complete at this time for the three units in the building, and the building is ready 
to be closed in with drywalls. The framing will be changed to adapt to the new design. Currently, there 
is living, kitchen, dining and powder rooms for each individual unit, and if the units combine into one 
then there can be only one kitchen, living and dining room. Living spaces will have to be turned into 
bedroom spaces and vice versa. The 2 Mechanical rooms need to merge into one room. This will also 
affect the plumbing, electrical, and HV AC lines currently satisfying the unit's needs. 

Cost of Framing Alteration: $14,000 

5. Plumbing Lines Modifications 

All Plumbing Rough-in's are complete at this time for the three units in the building. The top floor 
unit, unit# 3, is independently water lined and the water heater lines are already laid as well. In 
addition all units are individually sprinkled and the sprinkler lines would have to modified for the new 
design 

Cost of Plumbing Alteration: $14,500 

6. Gas Line Modifications 

All Gas Rough-in's are complete at this time for the three units in the building. The top floor unit, unit 
# 3, has independently gas line, stove lines and the water heater gas lines are already installed. 

Cost of Gas Lines Alteration: $4,000 

7. Potential Loss of Sales for 2 units Vs 3 Units 

Our estimated potential sale for 3 units in Fall I Winter market is $1,000,000 (unit#l $400,000, unit#2 
& #3 $300,000 each). If we end up having only 2 units in the buildings, our estimated potential sale will 
drop to $825,000 (unit#l $400,000, unit#2 $425,000). This means potential Loss in Sales will be 
$175,000 

Potential Loss of Sales for 2 units Vs 3 Units: $175,000 
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8. Loan Origination Fees Paid 

Current loan is structured as 3 unit project with 75% loan to value. We will have to obtain a new loan 
for 2-units, this means we will have to pay for new appraisal, new loan origination fees and all other 
related costs again. All the fees paid with this loan will be a loss. 

Loan Origination Fees Paid to Bank as 3 units: $7,500 

9. Potential Bank Loan Situation & Bank Fees 

Our bank has instructed us that if the property is changed to 2 units, they will have to structure a new 

loan as per new drawings, permits and pro-forma. The bank has also WARNED us that they A1AY NOT 

issue a new loan as the project cost will be significantly increased and sales will likewise decreased. 
This project lWAY NOT fit their lending criteria. In that event, we will be in real financial hardship and 

we may end up in foreclosure or bankruptcy situation. 

Potential Loan Origination Fees & other related Cost for Obtaining New Loan as 2-units: $7,500 

10. Appraisal Paid for 3 Units: $2,800 

11. Potential Cost of new Appraisal as 2 units: $1,500 

12. Paid for Original Plans I Drawings approved as 3 units from DCRA: $12,000 

13. Permit Fees Paid to DC Government as 3 units: $5,500 

14. Attorney Fees & Legal Counsel for BZA Appeal: $15,000 

15. BZA Appeal Filing Fees: $1,040 

Total Cost for Section 1: $308,340.00 
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SECTION II 

Financial Loss Incurred due to Stoppage of Work at 527 Irving St NW 

1. Security Costs 

Since the stop order has been issued there have been multiple break-ins in the building; therefore, we 
have installed iron bars on 4 doors, and eight windows to ensure materials and building security. 

Cost for the Building Security: $4000 

2. Materials Stolen Cost 

The material sitting in the back of the property for decking has been stolen and the concrete, sand and 
gravel is of no use now as the snow and the cold weather has destroyed it. That material would need to 
be reordered once the work resumes. 

Estimated Cost for the Materials Replacement: $6000 

3. Contractor Availability Cost 

The Contractors have to be informed once the stop order is removed to come back and finish off their 
work, and contractor availability will be an issue as our contractors would have to be rescheduled to 
finish the work. 

Potential Damage Due to Contractor Unavailability: $6000 

4. Washington Gas and Pepco Delays 

Washington Gas and Pepco were aligned to give us the power heavy up and heavy gas service before 
the stop order, but then they had to be stopped due to the stop order. Now they would reschedule the 
work and we will be put in line again for the service upgrades. 

Potential Damage Due to Services Delays: $8000 
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5. Potential Loss for Missing Spring Sales Market 

Our plan was to finish construction and have our condos ready for sale by mid January so that we can 
utilize the best selling season of Spring Market. Now, because of this stop work order we are forced to 
sell our units in fall I winter market which tends to be very slow. Our projected sales for Spring market 
was $1,060,000 and now we are projecting to sell our units in fall I winter market for $1,000,000. 

Potential Loss for Missing Spring Sales Market: $60,000 

6. Extra Marketing Cost in Fall I Winter Sales Market 

Since we would have to sell our units in Fall I Winter market, per our past experience we know that WE 

will have to put extra efforts and additional marketing in order to bring buyers to our property. This will 
result in extra marketing, sales incentives, commissions, advertisement and sales costs. 

Extra Sales Cost in Fall I Winter Market: $15,000 

7. Potential Loss on future investments 

Our bank stopped construction funding due to the Stop Work Order and our investment was put "on­
hold" in this project. If there had been no stop work order, we would have been funded for this 
construction by bank, and would have used our investment on future projects I investments. 

Potential Loss on future investments: $20,000 

8. Bank Loan Extension 

We work on short term loans with banks. Because of the Stop Work Order, we could not finish the 
project on time and now we will have to pay bank loan extension fees. 

Bank Loan Extension Fees : $3,000 

9. Mortgage Cost 

Mortgage Cost since Stop Work Order: $5,000 
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10. Insurance Cost 

Insurance Cost since Stop Work Order: $1,200 

11. Property Taxes 

Property Taxes since Stop Work Order: $800 

Total Cost for Section II: $129,000.00 

Grand Total of Section I & Section II: $437,340.00 

Section III - Some Other Financial Facts To Consider - 527 Irving St NW 

1. Current approved loan on property $600,000 (75% loan to value). The bank will fund 75% of the 
project (i.e. $600,000) and owner will spend approx. 25% (i.e. $200,000) of project costs. 

2. If we finish the project as 2 units, projected sales are $825,000. After paying sales commissions (6%), 

closing costs (2%) and buyer incentives (3%), net sales will be dropped to approx. $742,500. 

3. So far $350,000 has been spend on the project and we planned to spend another $350,000 to finish the 
project as 3 units (if we would not have interrupted by Stop Work Order). 

4. If we now have to alter this building as 2 units, our additional cost is $308,340 as shown in Section I. 

5. It's very clear that if we are ordered to move forward as 2 units, the alteration costs and remaining 
construction costs will make this a Total Loss project. The bank will not continue funding; owner does 
not have funds either. There is no way that the project cost could be recovered by the sales. 

6. Therefore, we should be allowed to move forward as per our permit and finish the building as 3 units. 

Although we will still encounter losses due to Stop Work Order ($129,000 see Section II) and we will 
still spend our remaining construction costs. We can still hope to recover our costs and finish the 
project as sales will be higher for 3 units. This is the only scenario which will permit the bank to stay 

on-board and we can finish this project. 

~~y?' 
Mubashir Kh~~ 
President 

AMM Holdings Inc 
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To Whom It May Concern: 

Alliance 
Bank 

RE: 527 Irving Street, NW, Washington. DC 
Loan# 2993 
Loan Amount: $600,000 Interest Rate: 6.25% 
Maturity Date: 6/5/11 Loan Fee: 1% 

Alliance Bank has provided construction financing on the above referenced property. We 
closed on the loan on June 8, 2010 with the expectation of borrower building three condo 
ti:nits. Our loan amount was subject to an appraisal based on an ''as-complete" valu~ and 
subject to a maximum loan to value of70%. Initial funding of$68,307.40 was advanced 
on June 8, 2010. Since that time, interest of$6,895.55 (based on an int~rest rate of 
6.25%)has beenpaid on the loan ztnd an additional construction advance of125,221.60 
was made. The cl.lirent principal balance on the loan is $200,056.93 on a total loan 
amount of$600,000. If borrower wereto belimited to two condo units, the current loan 
would be in default and the loan would need to be re-underwritten prior to providing for 
any additional funding. A new appraisal would be required at a cost of an additional 
$1,500 alongwith modification fees of 1/2% which could be as much as $3,000. In 
. addition, borrower would be required to pay for legal fees associated with the 
modification. There are also title policy fees that borrower would incur. It is also 
important to iiote that the current maturity of the loan is June 5, 2011. Ifan extension to 
the loan is required to complete construction, an extension fee of Y2% is to be collected. 
From the onset of this loan being approved, borrower provided copies of building permits 
to Alliance Bank on which the bank relied upon to underwrite and subsequently fund on 
this loan. While a modification might be possible, there is no guarantee that one would 
be provided or that a new appraisal would be sufficient to cover the required loan from a 
loan to value perspective. 

If you have any questions, or need clarification on the history of this loan, please feel free 
to give me a call at703-961-6815. 

Sincerely, 

Kat y Harbold 
Senior Vice President 

9150 Manassas Drive, Manassas Park, Virginia 20111 (703) 396-7745 Fax (703) 396-7754 
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