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RICHARD L. AGUGLIA 
DIRECT DIAL: 202 • 955· 1634 
EMAIL: raguglia@hunton.com 

FILE NO: 50137.000003 

Re: BZA Case No. 18070 (Appeal of ANC 6B from a decision of the Zoning Administrator 
to issue a building permit for a private club in the CAP/R-4 District at premises 136 D 
Street, S.E., SQ 733, Lot 41) 

Dear Chair Moldenhauer and Board Members: 

This firm is representing Airports Council ~nternationaI - North America ("ACI-NA" or 

"Owner"), a non profit organization as recognized by the IRS, with respect to the above 

described appeal by ANC 6B. My agent authorization is attached as Exhibit A. ANC 6B 

appeals the issuance of a building permit by the Zoning Administrator to the Owner for the 

interior renovation of its property located at 136 D Street, S.B. (Subject Property) for use as a 

private social club. 

Request to Intel[vene 

Pursuant to Section 3112.15 of the Zoning Regulations., the Owner requests that the Board aIlo' 

it to intervene in this case since the Board's actions will affect its rights and interests in the 

Subject Property, specifically its ability to use the Subject Property for a private social club. 

BOARD OF ZONING AD,JIUSTMENT 
District of Columbia 

CASE NO._" I Y ~~7 0 _ 
EXHIBIT NO. __ '_J_' ,_~_ 
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Exhibit B is the Office of Tax and Revenue's Property Detail Card indicating ACI-NA's 

ownership rights in the Subject Property, which is also evidenced by the Building Permit issued 

by DCRA on September 16, 2009. See Exhibit C. 

Motion to Dismiss the Appl~al As Untimebt: 

The Owner requests that the Board, as a preliminary matter, take testimony on the fact that the 

appeal is untimely. Under Section 3112.2 of the Board's rules, any person aggrieved by the 

decision of the Zoning Administrator has sixty (60) days from the date that person had notice or 

knowledge of the decision complained of, or reasonably should have such notice or knowledge 

of the decision complained of, whichever is earlier, to file a timely appeal to the Board. 

In this case, the Owner applied for a demolition permit for the Subject Property for use as a 

private social club in February of 2009. In Ilvlarch of 20109, based upon complaints of unknown 

neighbors, the Zoning Administrator placed a hold on permit construction for private club use, 

but not interior demolition. On March 26,21009, I met with Mr. Le Grant to discuss the matter as 

attorney for the Owner. On March 27,2009, I presented Mr. Le Grant with the attached 

memorandum of law (Exhibit D) which indicates that a private (social) club is permitted as a 

maHer of right in the CAPIRA zone district where the Subject Property is located, pursuant to 

Section 330.S(g) of the Zoning Regulations. See Exhibit E. The memorandum also 
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demonstrated that ACI-NA met the test for a private club, since it was non-profit, registered with 

the IRS, and would use the Subject Property for avocational social purposes for selected 

members of its association. Based upon that memorandum and his own research, Mr. Le Grant 

lifted the hold on permit construction for use as a private club on or about April 24, 2009. 

On June 26, 2009, the Owner filed a new application for building permit for interior alterations 

and repairs to the basement apartment. The Subject Property's entire use was proposed to be 

changed to a private club (formerly, a single family row house with rented English basement). 

After all required approvals and payment of the permit fee on September 14, 2009, the building 

permit was issued on September 16, 2009 and was posted on the Subject Property later that 

month, on our about September 28, 2009 by the contractors. This information was also readily 

available on the DCRA website under permits by address which, among other approvals, 

included structural review approval as follows: "Convert 2nd and Third Floor Apartments to a 

Private Club and Basement Apartment" on September 11, 2009; Fire Review Approval: 

"Approved based on Responding Letter and resubmitted application and drawings which states 

this building will be fully sprinkled" on September 15,2009; and Zoning Review Approval as 

follows: "Application for conversion of basement apartment to private club. 2 parking spaces 

provided per attached plat" on September 15, 2009. See Exhibit F. 
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Accordingly, these approvals were available on line for review by the ANC and the public as 

early as mid-September 2009. 

Apparently, unknown neighbors called DCRA in December of 2009 to inspect the Subject 

Property on the allegation that the work being performed was not consistent with the approved 

plans/permit. During the week of December 14,2009, a DCRA inspector visited the Subject 

Property and found no violations. 

Nevertheless, ANC 6B did not file its appeal with the BZA until March 15,,2010, almost eleven 

(11) months after Mr. Le Grant lifted the hold on April 24, 2009 and almost six (6) months after 

the permit approval for a private club was available on line and was posted on the Subject 

Property on or about September 28, 2009. Indeed, on its appeal form, ANC 6B indicates that the 

date of the decision of Mr. Le Grant being appealed is April 24, 2009. See Exhibit G. 

Moreover, ANC 6B's pre-hearing statement itself concedes that "on December 8,2009, ANC 6B 

was informed that construction was underway at 136 D Street, S.B." which is more than 90 days 

prior to filing its appeal. Cover letter to Appeal at 1. See Exhibit G. This admission is consistent 

with the fact that neighbors caUed for a DCRA inspection of the subject property which took 

place in the very next week. The Owner denies that its permit for construction for use of the 

Subject Property as a private club was not posted until early January, 2010, as alleged by 
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Michael Wilson, a neighbor immediately adjacent to the Subject Property, as set forth in the 

ANC's letter to the BZA of March 15,2010. In any event, the proposed use was available on 

line in September of 2009. 

The Owner will present the testimony of Brett McAllister, William Maiden, Andrew Tuzzio, and 

Freddy Benavides that the building permit for interior renovations for use as a private club was 

posted on the Subject Property in late September of 2009. 

See, by way of example, BZA Cases No. 17391 on the dismissal of untimely appeals, attached as 

Exhibit L 

The Use of the Subjl~ct lProperty As A Private Club for A vocational (Social) 
Purposes is a MaUer of Right in th~:... CAPIR·4 Zom~ District 

There is no dispute that the use of the Subject Property as a private club for avocational (social) 

purposes in the CAPIR-4 zone is a matter of right. Our memorandum of law attached as Exhibit 

D sets forth the pertinent facts, BZA decisions and case law on this issue which ACI-NA meets 

to classify the Subject Property as avocational (social) and not vocational (business). Further, in 

the same block as the Subject Property, there is located a rather sizeable building (the National 

Republican Club aJkJa the Capitol Hill Club) used as a private club. See Exhibit H, pictures and 

description of its activities. 
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ACI-NA will use the Subject Property to provide a place of respite including sleeping 

accommodations if needed, study, educational instruction, social interaction, exercise, (non-

alcoholic) refreshments and light food to certain of its members. No lobbying will be allowed on 

the premises. 1 The Subject Property is centrally located for use by its members for meetings on 

Capitol Hill and at various agencies that monitor its activities, such as the FAA and DOT. In 

addition, its proximity to the Capitol Hill South Metro SlOP (5 minute walk), makes for easy 

commutes around the City and to and from National Airport. 

The Subject Property's use as a private social club is an attractive benefit to its members, 

typically airport executives in the 50··65 age group, noting that ACI-NA has competition for its 

members from similar organizations, specifically American Association of Airport Executives, 

based in Alexandria, Virginia. 

Photographs of the Subject Propeliy are attached as Exhibit I. It should be noted that ACI-NA is 

in the process of constructing a very costly sprinkler sys.tem as required fOir fire protection. 

The ANC's Argul!uent 

1 In this regard, it should be noted that ACI-NA has its own headquarters office at 
1775 K Street, N.W., Suite 500. See Exhibit M, amended lease and floor plans. 
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ANC 6B's argument on appeal is that the Subject Property will be commercial in nature, in that 

it will function as a hotel whose use is vocational (business) and not avocational (social). 

Accordingly, the ANC argues, the use fails the proposed private club test. 

It is clear that the use of 1 or more rooms in the Subject Property for sleeping purposes for its 

members (not to exceed 3, 1 in the basement and possibly 2 upstairs depending on need with the 

3rd bedroom serving as a fax-copy, computer, study and educational center) hardly meets the 

definition of a hotel under the Zoning Regulations. That regulation (see Exhibit J) indicates that 

there must be at least 30 rooms for sleeping accommodations rented to transient guests on a daily 

basis to constitute a hotel. In addition, the regulation states that the term "hotel" should not be 

interpreted to include inter ali:! a "private club". 

Our research indicates that at least 2 other private clubs in the District of Columbia have, in 

addition to social, eating and study accommodations, rooms for sleeping for its members but not 

in excess of 29. See Exhibit K. 

ANC 6B's argument is not with the BZA, but with the Zoning Commission. At various meetings 

with the ANC, and as set foth in its resolution to contest the permit here in issue, as well in its 

appeal, the ANC feels that the use of a building in this zone as a private club is at odds with the 
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residential character of the neighborhood. However, what the ANC is seeking is a text change 

which is beyond the jurisdiction of the BZA and is the rOile of the Zoning CommissiOin. 

We respectfully submit that the use of the Subject Property as a private sOicial club, which is the 

intended use of the Owner" is a mater of right use. As such, ANC 6B' s appeal should be 

dismissed. 

Sincerely, 

(jJdtwtL ll~~ 
Richard L. Aguglia 

cc: By Hand Delivery 
ANC6B 
c/o David F. Garrison., Chair I' Bert Randolph, Secretary 

ACI-NA 
Brett McAllister 
Monica R. Hargrove, Esq. 

Matt Le Grant 
Zoning Administrator 

Jay Surabian, Esq. 
Counsel to the Zoning Administrator 
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June 4,2010 

Board of Zoning Adjustment 
Suite 210 
441 4th Street, N.W. 
Washington, D.C. 20001 

AIRPORTS COUNCIL 
INURNATIONAL 

Re: Agent Authorization for Richard L. Aguglia, Esq., in BZA Appeal No. 18070 

Dear Board Members: 

Please be advised that Richard L. Aguglia, Esq. of the firm of Hunton & Williams LLP is ACI· 
NA's authorized attorney agtmt in this case with the power to bind ACI-NA. 

Monica R. Hargrove, 
General Counsel 

cc: Richard L. Aguglia, Esq. 

1775 K Street NW, Suite 500 • Washington, DC 2000l:i • Tel(202)29~i-B500 • Fax:(202)3;11-1!362 • www.acl-na.org 
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CFO HOME 

TAXPAYER SERVICE 
CENTER 

REAL PROPERTY 
SERVICES 

Property Tax 8ills 
Property Tax Rates 

and Calculation 
Properly Assessment 
Process 

Properly Assessment 
Appeals 

Tax Relief Credits 
Search Real Property 

Sales Database 
Search Real Property 

Assessment Database 

CFO / OTR Search 

12 
Property Detail 

Address: 0136 D ST SE 

SSL: 073310041 

Neiighborhood: 

USI! Code: 

TalC Type: 

Homestead Status: 

Assessor: 

Gross Building Areli: 
Land Area: 

Owner Name: 

Maiiling Address: 
Sale Price: 
Sale Date: 

Insltrument No.: 

Rlecord Details: 

CAPITOL H:ILL Sub-Neii~lhborhood: 

24 - Residl~ntial-
Conversions-Less Class 3 E:x.lc:eption: 
t 

TX - Taxablle Tax Cla:siS: 
** Not receiving Ihe HomestE!ad Deduction 

MITCHELL HAMBURGER 
Ward: 

2,032 Trienni,,11 Group: 

Owner and Sales Information 
AIRPORTS COUNCIL INTERNATIONAL 
1:36 D ST SE:; WASHINGTON DC20003-1810 
$'1,250,000 
OS/14/2008 

5;~632 

A 

No 

00'1 - Residential 

6 

Tax Year 2011 Preliminary Assessment Roll 

Current VSlllJle Proposed Ne:\I\I V:alue (2011) 

Land: $378,440 $374,270 

Improvements: $66S,8;W $575,660 

Total Value: $1,044,:260 $949,930 

Taxable Assessment: • $1,044,:260 $949,930 

* Taxable Assessment after Tax Assessment Credit and after $67,500 Homestead Credit, if 
applicable, {<::Il\;.Kh~dQ1:J}JQ1~~fQrmalli.Qnl, 

** If you believe you should be receiving tax relief through the Homestead de~ducl:ion 
program and if you are domiciled in the District and this property is your principal place of 
residence, you can access the link below,. complete the form, and return it per the 
instructions, For additional infonnation regarding the Homestead program, call (2102)727-
4TAX. Click here to download the Homestead Deduction and Senior Citizen Tax Relief 
application * 

Government of the District of Columbia 
Citywide Call Center: (202) 727-1000 
TTYITDD Directory 

Telephone Directory by Topic I Agencies I 
DC Council I Search I Elected Officials 

I=eedback I Translation I Accessibility I 
Pr:;vacy & Security I Terms & Conditions 

John A. Wilson Building 
1350 Pennsylivania Avenue, NW 
Washington, DC 20004 

https://www.taxpayerservicecenter.comfRP_DetaiLj Sp ?ssl=073 3 % 20% 20%20% 200041 5/24/2010 
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'2529 Herrell COlJrt 
" f~lIs Church, VA 2',2043 

;-1. ____ ;;;.; ........ _--"i---"i-...-: .... , ,.,..."""'""';.;...,.0. ....... "';""'---1 
J~'~\", 

1'1, " /\;' ' " ;" ,c; '~~;;. ,.",.<' ,.:.:V:
i
' 

~nterior ~ork onl}t .. [)oes .n~Jricltid~ apPrO'l\l1 for replac~,n~,!!f extelriar windows, d.:lOrS, 01' Other extelriur features.~';:' 
, ;: ;, /. ./) :/ I? "-,> 

:i~:~ .,"<,;>:, .. , .. 'u. '. '.' C\:)hjc.''''~",~~i ('i 
,fhj!!p(rimfEit~ire~ if .n'OCo~~ubtioQ:1s :S;~rted Within 1 Yealr or if Ithe II1S~~ flli btJr·.(\~;lIr. 

~,' i ( ~'~, -<":; :~.,c>'.·<-/-; ';>. <,.t) .~:. .~_.; '~;~ .. ~:/,; ... " .. -i' '~', "':'/',' ':/~.' .~~' 
, All COr1stJ:ucti~n pone ~cCOrdingTo:the ~:ul11lnt Bui!dlng C~I~ArlifZc'ning R'lIg,!!lltio~s;; .. ". ".' " 

/AiP!k' toriditlbJi ~~~dent to~e~ issulav.;e~%;thi~,pen:n'1t, t1~~ (, ... mer ~g~,es to·CO~f<!m1."'1ilth all conditions se't.forth~ritin~}rid,to ~"ormthe work, 
'authorizect, 'herebY; ,lIP. accordance> with tii~'iapprov~ ·allpli~tion. and . Ptanl. on fiIe~.with t1~E,oistrii:t ,Govemme,rit' and Il1apcOrdante';With a!ll!pplicable·· 

, :'l~wsan!i;' iligO!atIpJ;'s' . iW' tIJ,e' bIStric;t·ofCilriil!lbia,·ibel~lstric:t. of' t;:oli..unbia ;i1as"tile' right. tD .enteruPci~:'thepri:lpertY;and"fu 'insP4!Ctalr,work~aUth'o~d 
.: "~iJ1';tlil{ }'ltrirut ;,aile! ,iter ~U!re. anY ,'ChalJ9i'ilrI'constrUctioii ,,,,,tiiCh .. may': be; ne;cessli'ry to. eli'.$ure compli;'rice: Yli~h~e: ~~It ;;and,;·witii'"n, the,apPticabJe' 

"regulations of;, th, Qjstrict/ of,?oluri1bi;t.WOrkauthorized~ ;under'this P~m1irt' ;1nu!!t start ..... ilthilll one(1)'yellrof'1l1liHllIte' appearing 'on this" pem:tifoi the 
~ permlt:;i~ a~riiatic~lI{ void. if~rk is, ~rtei:J" any applicatlt.il for Partiialretllnd mUst be made ,viMin $ilx ";~nth~~f ;u,e.:d~te appearing on thl;' 
t;~:rt,::' ,;.' 



Exhibit D 



HlJNTON& 
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MEM RANDUM BY HAND DELI ER 

TO: Matt Le Grant [)ATE: March 27, 2009 
D.C. Zoning Admin~strator 

FROM: Richard L. Aguglia 12 L1f F:llE: ' 50137.000003 

136 0 St., S.E. (Sa 733, Lot 41) (Subjec1t: Propert)r) ___________ .... ___ i ., .. - ____ .. ________ _ 

As we discussed on March 2B, 200B, your office has placed a holdl on permit 
construction (but not interior demolition) for the SubjE!ct Property due to the allegation by 
unknown neighbors that it was boing used for nonresidential purposes, 

The purpose of the interior domo and interior build out applications is indeed for the 
establishment of a. private club as slet forth in those applications. 

BACK!GROUND~ 

The Subject Property is zoned CAPIR-4 which allows a private club as a matter of right 
"except when the use is a serViCE! customarily carried on as a business". See 
§ 330.5(g) of the Zoning Regulations. . 

My client, Airports Council Int~3rnati()l1al - Nortt~1 America ("Owner")" purchased the 
Subject Property in 2008 for Ulse as a private social club for its members. Its members, 
most of whom are commercial airport operators in thH United StatE!S that reside outside 
the area, typically 'fly into Washington for various me!Htings and eVEmts periodically 
during the year, cab to a hotell and then cab to the location of the meeting or event, 
some of which are meetings C1n Capitol HiU with members of Congress, Congressional 
Committee staffers, congressional staffers" and other !governmental parties. 

The Owner will offer the SUbjE!Ct Property soilely to its members and select guests on an 
availability basis for their coml'eni,ence in attaining educational, sleeping, eating,. travel 
and social accommodations to avoid exorbitant hotel and related expenses. Further, 
the Subject Property is located clOSE3 enough to Capitol Hill that thE! Owner's mElmbers, 
who will generally arrive at thE! Subject Property by cab, can walk to their meetings. 

"Private Club" is defined in thE! zonin9 regulations as follows: 

"Club, private -- building and facilities or premises used or 
operated by an or9anization or association for some 
common avocatlional purpose such as, but not lim~ted to, a 
fraternal, social, ,educational', or mcreational purpose; 

Hunton & Williams LlP 



provided, that the organization or association shall be a non­
profit corporation and reglistered with the U.S.. Internal 
Revenue Service; goods, services, 'food, and bHverages 
shall be sold on the premises only to members and their 
guests; and office space and activities shall be limitE~d to that 
necessary and cLlstomarily incidental to maintaining the 
membership and financial records of the organization." , 

The Owner is a non profit corporation n3gistered with IRS and in good 
standing with D.C. See Exhibit A 

COUF~T CASE~ 

There are two court cases of notl3 that have been docided under ttl is section, one under 
the old now outdated and liimited de,finition of privatei club and one under the current 
broader amended definition. 

In 1976, in Legislative Study Club, Inc. v. D.C. BZA ,eit al., 359 A.2d 153 (D.C. 1976), 
under the former definition of "private club",1, the D.C. Court of Appeals affirmed the' . 
decision of the Board of Zoning Adjustment (BZA) that a building used for lobbying 
purposes in the R .. 4 Zone was not a. privatl3 club undl3r the Regulations. The Court 
noted that the "Legislative Study Club" was a nonprofit society organized to advocate 
and maintain the principles of citizen participation in ~~overnment, composed of two 
internal organizations, Citizen Action which prepares and publishos materials for public 
interest groups, and Congress Watch, a large public :interest lobby. Of the Club's 21-22 
members, 12 or 13 were full time sa.laried '13mployees who work at the "clubhouse". 
Congress Watch and several of its rnembe!,rs are reQlistered lobbyists. The Zoning 
Administrator approved a CertificatE~ of Occupancy (C of 0) to the organization for a 
private club, with first floor USE~ for mception purposEis and "limited office use" and 
second and third flloor uses for officE~s, a library, conjfE~rences and meetings. However, 
the neighbors filed an appeal of the issuance of the C of 0 to the BZA which reversed 
the decision of the Zoning Adrniniistrator. The court a~!reed with ttllE~ BZA statin~~: 

''We view petitioner's e~fforts jlo meet thei R-4 criteria by 
calling itself a private club as little mom than a device~ 
designed to circumvent the requirements of the Zoning 
Regulations. The Board found that thei L.egislative Study 
Club is a nonprofit organization for the benefit of the public in 
general but not a private club for the social benefit of lits 
members. There is ample evidence to support the dE~cision 

1 Under former Section 1202, a "club, private" 'was defined as "a building or 
portion thereof uS€id by an association organized for the promotion of a common social 
objective and not for profit, whose~ facilities are limited to its membEHs and their !guests. 
Such building mayor may not include facillities for thl8 preparation and service of meals 
and alcoholic beverages and rooms or suit'les of rooms for residential occupancy." 
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of the Board." (359 A,,2d 1515-156). (A. copy of this case is 
attached as Exhibit B). 

In 1978, the D.C. Court of Appeals affirmed the BZI~'s decision to uphold the Zoning 
Administrator's grant of a C of 0 to the yrll1CA as a private club. Association for 
Preservation of 1700 Block Q1f N Stfiset NW and Vicinity, et al. v. DC BZA et al., 384 
A.2d 668 (D.C. 1978). It is important to not~ that in reaching its decision, the BZA/Court 
relied upon an amended and broader definition of thle term "privat1e club" in Section 
1202, now found in Section 199 (unchan~led since that amendment). 

In opposing the BZA's findin9 that the YMCA was or9anized and operated for Gommon 
avocational purposes, including ,educational and recreational, the A.ssociation (the 
neighbors) argued that its activities were vocational in nature, for the benefit of the 
public in general and not a private dub for the so~ial benefit of its members, rellying 
principally on the Legislative Study Club case cited above. The court noted that its 
decision in that case " ... is of limitE~d value here since we construed in very general 
terms the former definition (§ 12(2), which was mOre! narrowly wriUen." The court went 
on to state: 

The BZA found the activities ol that "club" {Legislative Study] 
to be vocationall as opposed to avocational' because iit 
[operated] as a clearing house for class groups by studying 
specific pieces of legislation and disseminating infOirmation 
to those groups re~larding issues such as consumer affairs 
and public information. 

* ,rr * 

There is ample levidence to support th~3 BZA's findinu that 
the Metro YMCA is or!ganizelCl and operated for educc~tional 
and recreational purposes, among oths!r common 
avocational objElctives. 

(384 A.2d 672) S~3e Exhibit C. 

DISC;USSION 

1. The Subject Property 'will be used as a private (social) club solely for the 
Owner's memb€lrS (and guests based upon availapility) for educational, 
eating,drinking, travel scheduling and sleeping accommodations. As is 
reflected in the bylaws, there will be a charge for men'1bers in good 
standing for certain pnivileges at the Subject Property, and no charge for 
members who are in good standing and pay special assessments to ACI­
NA. Occasional educational sessions and networking activities may be 
conducted on 'the premises, Ilor the explloration of Gommon areas ()f 
interest of Members and their invited guests. See E~:hibit D, Owner's 
Bylaws, Article 2~8. 

-3-



2. The interior iayoutof the Subject Property will be as follows: 

Existing: 1 I<itchen 

1 dining room 

3 bathrooms 

2 bedrooms 

2 studies/libraries 

Proposed2 

(in basement): 2 bathrooms 

1 kitchen 

1 bedroom 

1 study/library 

3. There will be no ernplloyees of the Owm~r living or working on sitE~ except 
as necessary for Club administrative purposes, anclto welcome and 
acqlUaint members with the 'I'acilities in the house, upon arrival and 
throughout theiilr stay. 

Based upon thesE~ facts, I hemby mquest that you rE~rnove the "hold" and sign off on any 
building permits necessary for the Owner to use thE~ Subject Prop~:~rty as a private social 
club. 

R.L.A. 

cc: Brett McAllister 
Monica Hargrove Kemp, Esq .. 
General Counsel 
William Maiden 

2 This is simply a modernization of prior conditions that existed in the house as a 
two family flat prior to the ownershipchan!ge. 

-4-
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Internal Revenue ServicE! 

I> 

Oi~;trjct 

Director 
Baltimore District 

Date : February 3, 1997 

NORTH AMERICAN REGION OF ~'BE AIRPORTS 
COUNCIL INTERNATIONAL 
1775 K STREET, N.W., SUITE 500 
WASHINGTON, DC 20006 

Dear Sir/Madam: 

Dep~lIrtment of the Treasury 

31 Ho.pkins Plaza, Baltimore, Md. 21201 

P.O. Box 13163, Room 817 
BalUrnore, MD 21203 

EmplOlyer Identification Number: 
53-0209303 

Person to Contact:: 
EP/EO Tax Examiner 

Telephone Number: 
(410) 962-60158 

This is in response to your inquiry dated Jan .. 27, 1997 _, requesting 
verification OIf your tax--exempt status.. ---

Our records show that your organization was granted exempt:i.on from Federal 
Income Tax under section S01(c) p ) of the IntE~.rnal Revenue Code 
effective JANUARY, 1958 

You are required to file Form ~l90, Return of O:rganization I~:xempt From Income 
Tax, only if your gross receipts each year arE! normally more than $25, 000. 
However, if you receive a Form 990 pal.ckage in themail.pll!ase file the return 
even if you do not excee.d thle gross recejlpts t:1~:st.· If you are not required to 
file, simply attach the label provided, check the box in the heading tiQ indicate 
that your annual gross fEICei]pts are nonnally ~:2S, 000 of less, and sign the 
return. 

A copy of our letter cert:ify:ing the sta.tus of the organization is not available, 
however this letter may ble used to verify your tax-exempt status. 

Because this letter could. help resolve any .questions about your' exempt status, 
it should be kept in your perma.nent records. 

GI/#.~~. 
Paul H. Harrington 
Distr~ct Director 
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r--------------'-------I" _____ , 
LEGISLATIVE STUDY CLUB, INC .. , JOETlTlONf:R, v. DISTJ"lICT OF COLUMBIA BOARD OF ZONING 

ADJUSTMENT, RESPONDENT, LAWRENCE A. MONACO, JR., CAPITOL HILL RESTORATION 
SOCIETY, INTERVENORS 

m'Stlict ,of Columbia Court f"',Appeals 
359 A.2d 153;19-;"6 D.C. App~ LEXIS 298 

No. 8756 
October ~jJ, 1975, Arsrued 
June 16, 1976, Dec~rj'ed 

~------------------,-------. ,-----------------.----~ 
Disposition: Affirmed. 

Counsel Arthur L. I=ox, II, f,or petitioner. 
James N", Dulcan, Assiistant corporation Counsel, with whom C. 

Francis Murphy, Corporation Counslel at the tirTIE! the brief was filed, Louis P. Robbins, 
Principal Assistant Corporation Couns,el, and Flic:hard W. Barton, Assistant Corporation 
Counsel, were on the brief, for respondent. 

LawrenCEI A. Monaco, Jr., for intervenors. 
Judges: Yeagley, Associate Judge. Korman, Associate JudgE3, Superior Court of the District of Columbia. 
* 

CASE SUMMAR¥ 

PROCEDURAL POSTURE: Petitioner organization sought revi,ew of a judgment of the District of 
Columbia Board of Zoning Adjustment that denied the !,:Iub a GE!r1tificate of occupancy to use a building in 
an R-4 zoni!J9 district, after an administrator found that the organization qualified as a ",private 
club."Because a non-profit organization could not quallify as a I1tivate club mer,ely by inGiuding ",club" in its 
name, the zoning board denied the OIrganization's petition for a Glsrtificate of occupancy to use a building in 
an R-4 district. 

OVERVIEW: After the organization was granted its certificate to use a building in an R-4 zoninj~ district, 
an intervenor appealed the board's judgment and the board revl~rsed its ruling, finding that the 
organization did not meet the requirernE!nts of a RIiva.e club pursuant to D.C. Zj)fJing Regs. § 1:202~~be~.:. 

-.eolJrtaffiimed, holding that the orga.nization was~aIibnprofit organization forthe benefit of the public in 
general but not a private c1ubJor thle social benefifof its members. To hold that an organization could, by 
the mere affixing of the word "club" to its name, change its status from that of a nonprofit "vocational" 
organization to that of a social club so as to qualify for an occupancy permit in an R-4 district would make 
a mockery of the ZonifJ9 Regulations and would dE,stroy the careful distinctions drawn by the Zoning 
Commission. J!lec9Ulrt found that thE! board ruled properly that it was error to find that the organization 
qualified as a "private club" for occupancy in an R-4 zoning district. 

OUTCOME: The court affirmed a judgment of the board that found that the organization did not qualify as 
a private club and thelrefore, could not qualify for an occupancy permit in an R-4 district. 

LexisNexis Headnotes 

Real Pn:perty Law> Zoning '* Lanrf /hre ~~ ,/tKlicIi.,1 ReweH 
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Real Pn:peny Law> Zoning & /A'I1d II.'.> Judicial RevieH 
RealPmpeny Law> Zomng & /A'I1d ll.' > Judicial RevieH 
Real Pn:peny Law> Zoning & /A'I1d ll.'.> Judicial RevieH 
Real Pn:peJly Law> Zoning & /A'I1d ll.'.> OnIH.'I8nCt" 

The Board of Zoning Adjustment's interpmtation is binding on the courts unless it is plainly erroneous or 
inconsistent with the regulation. 

Real Pn:peny Law> Zoning & LarKIl.'lstJ' > GeneI1110wrw!t" 
Real Pn:peny Law > Zoning & LarKIl.'lse > GemWlIOwrvieJ" 
~uslness & COtIJ1CI7I/e Law > )lVQ?~W "~J.'bns II Oq;ra'f.UzaIions > Ge~'I1Il Ollf9rvieH 
BusIness tI COtIJ1CI7I/e Law > NQ?~W ,,~tfons tI Oq;ra'f.UzaIions> Fonn'lltN:N. 
Real Pn:peny Law> Zoning tlLarKIl.1se > GemvalOwrvieM 
BusIness tI COtIJ1CI7I/e Law> Na,iM'J.i" (,apomtfons tI O'lJ8."UzaIions > Ge~'I1I1 Ollf9rvieH 
Business tI COtIJ1CI7I/e Law > N~i" Caponi/lons '* O'lJ8.",jraIions> Fonn'lltN:N. 
Real Pn:peny Law> Zoning '* La'ld lfse > Ge/'M'ITIIOwrvieJ'4 

A private club is defined in D.C. ZcOO~ Regs. § 120:2 as a bu.ilding or portion thereof used by an 
association organized for the promotion of a common social objective and not for profit, where facilities 
are limited to its members and their guests" A nonprofit organization, on the other hand, is defined as an 
organization organized and operatHd exclusively for religious, charitable, literary, scientific, community, or 
educational purposes provided no part of its net income inures to the benefit of any /1!i!!§.te shareholder or 
individual. Both are nonprofit types of organizations, !but there thle similarity ends. In comparing the two 
definitions, it is readily apparent that "Qrivsfe club" was intendE~d to cover personal, social mattl~rs, while 
"nonprofit organization" was aimed at non·personal, service-typei activities. 

Opini.'m 

Opinion by. YEAGLEY 

Opinic'm 

i359 A.2d 154) This is a petition for review ofa decision of the District of Columbia Board of Zonins 
Adjustment denying petitioner a celtificate of occupancy to use a building in an R-4 zoning district in 
southeast Washington holding petitioner does not qualify as a private club. Finding: that petitioner's 
contentions to the contrary are without merit, we affirm the! judgment of the Board of Zonin,g 
Adjustment and dismiss the petition. 

The property in question is located at 'I :33 C Sltrelet, S.E., diagonally across the street from !the United 
States House of Representatives' Cannon Omee Building. It is zoned R-4. which includes row 
dwellings, conversions, apartments, and R!Ml~ clubs. Thle building was formerly occupied as a 
convent but had become vacant. SevE3rai persons who WEH'Ei to become the organi,zers of petitioner, 
the Legislative Study Club, werethE3n olPerating as members or employees of Con~~ress Watch or 
Citizen Action wh,en they found this building and learned 01f its availability for an R-4 use. On August 
14, 1973, they obtained articles of incorporation for a study glub and on that date signed a Ilease for 
the premises and filed an application for a certilficate of occupancy. 

The "Club" is a nonprofit society or~lanized to advocate and maintain the principles of citizen 
participation in government. It is composed of two internai organizations, Citizen Action, which 
prepares and publishes materials for public intl3rest groups, and Congress Watch, a large public 
interest lobby. Of the "Club's" ;~~1 or 2:::~ "members" 12 or 131 are full-time salaried employees who work 
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at the "clubhouse". Congress Watch and several of its mE~rnbers are registered lobbyists. 

On August 14,1973, the "CluJb" appli'9d to thH District of Columbia Department of Economic 
Development for a certificate of occupancy to permit it to Lise the building as a R!iJ!1!te clulb, a use 
permitted in the R-4 zone in which thE3 buildin!~ is located. The "Club" submitted with the application 
its articles of incorporation which had just beEm approved on the same datE:l and a letter from its 
president which stated, inter .clW;;, that the first floor was to be used for reception purposes and "limited 
office use" and that the second and third floors would be used for "offices, for a library and for 
conferences and meetings." On the basis of this informatiicm, the Zoning Administrator found the 
"Club" to be a private club within the R-4 definition and issued a certificate of occupancy. Mr. 
Lawrence Monaco, a nearby propE3rty owner, and the Capitol Hill Restoration Society, intervenors 
here, filed an appeal" with the Board of Zonh'lS Adjustment. After a hearing the Board reversed the 
Zoning Administrator's ruling, Ifinding that petitioner did not meet the requiroements of a Rlivate club 
under District regulations for RI-41,'onins. We concur. 

Section 3104.39 of the Zonling Reuulations proviides that an R-4 district may include, as a matter of 
right, a "PIfwA! ICU, lodge, fraternity house, sorority house!, or dormitory"except when such use is a 
service customarily carried on as a business." P,etitioner asserts that since it is organized for 
"charitable, educational and sGientific pUrpOSE!S" it fits within the provisions of an R-4 distriGt and 
asserts the B.Z.A. has adopted an unduly restrictive interpreitation which must be reversed on appeal. 
We do not agree. We view petitioner's efforts to meet thei RI-4 criteria by calling itself a RIivate club as 
little more than a device l3S9 A2df 1S:S} desiglned to circumvent the requirE!ments of the Zoning 
Regulations. 

The Board found that the Legislative Study Club is a nonprom organization for the benefit 0.1 the public 
in general but not a private clu'b. for the social benefit of its members. There is ample evidence to 
support the decision of the Board. In lits findings of fact and conclusions of law it said: 

The Zoning Commission has in thE! regulations defined both a "Private Club" and a "Non-profit 
Organization", and a review of the progression of perrniUed uses in the regulations indicates that a 
"Private Club" is a more restric:tivE3 use than a "Non-pmfiit Organization" since they are first 
permitted in the R-4 and SP Districts resp'19cltively. Thei (:;ommission would not have done so had 
they not intended a distinction. In our opinion the Legislative Study Clu~ is a nonprofit 
organization for the benefit of the public in general and not a private club for the social benefit of 
its members.The Board arrived at this conclusion after Eixamining the evidenCE! and interpreting 
the definitions in its regulations re!~arding a private cl'~~ and a nonprofit organization. Its 
interpretation is binding on this court unless it is plainly E~rroneous or inconsistent with the 
regulation. /)'iebich v. lJ/shiel 0(' Columbia Board 01 Zq~~ Aqusbnerl4, D.C.App., 320 A.2d 282, 
286 (1974); ;ri:/y/orv. OlsbictafCo/umbia .. 8000/rloIZc.'l1it.'rJ./; Aqusbnen.i, D.C.App., 308 A.2d 230, 
232 (1973). Here there is a reasonable basis for the Board's interpretation and it will not be . 
disturbed. 

A private club is defined in § 1 ;W2 of the Zon;'!l9 Regulations as "a buildln~ or portion therelof used by 
an association or,ganized fm the promotion of a common social objective and not for profit, where 
facilities are limited to its mElmbers and their guests .... " )\ nonprofit organization, on the other hand, 
is defined as "an organization organized and operated exclusively for religious, charitable, literary, 
scientific, community, or educational purposes ... provided no part of its nElt income inure~ to the 
benefit of any private shareholder or individual!." Both are nonprofit types of organizations, but there 
the similarity ends. In comparing the two definitions, it is roeadily apparent that "I1!hrateclul,f was 
intended to cover personal, social matters, whiile "nonprofit organization" was aimed at non-personal, 
service-type activities. The Board said in its memorandum decision that the petitioner 

pursuant to its corporatEl purposes, operatllss as a clearing house for c:lass groups by studying. 
specific pieces of legislation and disseminating information to those groups re~lardingissues such 
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as consumer affairs and public information. Th,e Board reasons that the activities of the 
Legislative Study Club are vocational in nature as opposed to avocational activities connoted by 
the term common social objectivE!s. 

Groups falling within the definition of nonprofilt organizations are not permitted in R-4 zonillS districts. 
They are listed in the Zoning FlegUilations under SP (Special Purposes) districts for conversions of 
buildings (sec!5 D"C. Zonins Regs. § 4"101.35) and are not pl3rmitted in any residential district. To hold 
that an organization such as pl3titioner may, by the mere affixing of the word ~lclub" to its name, 
change its status from that of a nonprofit "vocational" organization to that o'f a social club, so as to 
qualify for an occupancy permit in an IR:-4 district, would l1,l1ake a mockery o'f the Zonins Regulations 
and would destroy the careful distinctions drawn by the Z(~'1il1S Commission. We hold that the Board 
ruled properly that the Zonins Administrator had erred in finding petitioner qualifiedlas a club for 
occupancy in an R-4 zonins district. 

Petitioner also ailleges certain procledural errors on the pal1 of the Board. It asserts first that the 
intervenors failedl to carry i359 A.2d 156} their burden of proof in the proce,edings before the Board. 
We have read thl3 transcript of the hearing and have examined the evidence submitted and conclude 
that, contrary to what petitioner contends, the intervenors did indeed meet their burden. The evidence 
included a certified copy of petitionl3r's articles of incorporaltion; a letter from the pn3sident of the 
"Club" advising that much of the space at the premises was to be used for offices; extracts from the 
Congressional Rec?rd showin!~1 that a lobbyin~;1 organization (Congress Watch) hadllisted its address 
as that of the "Club's"; and testimony bl/ Mr. Monaco as to the nature of the operations of the "Club". 
In addition, there was testimony from a witness who had visited .the premisEls on invitation of members 
of the "Club''. and discovered that the building was being LlsEld for "an o~fice'''. He tl3stified the private 
club status appeared to be a subterfuge to get around the ~~'Ji1ing Regulations. ThEl foregoiing 
evidence was ample to establish a prima facie case for int,ervenors. . 

Petitioner also asserts that the Board unlawfulily denied it access to the Board's previous dHcisions 
construing the ZoninS RegUlations, in violation of D.C. COdl3 1973, § 1-1504 and Commissioner's 
Order No. 71-3701 (Nov. 2, 197"1) [.5&96 18 D.C.He!QI. 289 (Nov. 15, 1971 )]. The request by p,etitioner for 
such records was made on March ~~5, 1974, when it filed its motion for reconsideration and 
reargument which was over :3 months after thE! Board's hearing was concluded. PE!titioner specifically 
asked the Board for "a list, or preferab~y copies of all Board and ZoninS CommiSSion decisions over 
the past 15 years dealing with questions of what constitutes a 'private club' and a 'non-profiit , 
organization' within the meaninl~ of the zoning regulations.'" It asserted that the Code and the 
Commissioner's Order required the furnishing of this materiai. 1 

Decisions of the Board, as WE!II as minutes of its executive sessions, are public records ancll are 
available to the public at the Board offbe. Reproductions may be obtained at a nominal feE~. 
Unfortunately no index has been maintained of these documents. What petitioner seeks is to compel 
the Board to compile such an index. As beneficial as that msult might be, there is no requkement in 
any statute or ordi3r compelling the indi3xing of the Board's dE3cisions. We are unable to find any law 
or rule, nor are we referred to any, that would nequire the Board to cull out o'f its records relEwant 
decisions in order to provide petitioner with a list of cases, should there be any, concerning the 
definition of "private club" or "nonprofit organization." 

Petitioner cites us to the recEmt Supreme Couht case of N,LR.B. v. Sea/Sr 1:7oebuck & Ca, 421 U.S. 
132, 44 L. Ed. 2d :29, 95 S. Ct. 11504 (1975), noting that the Court in that case specifically re!quired the 
N.L.R.B. to prepare an index of its "final opinions." What petitioner ignores in its analysis of the case is 
that the Court did this pursuant to a spHcific statutory provision. The Court relied upon 5 U.S.C. § 
552(a)(2) (1970), which providles m'~ra.~ that ''[each] agency ... shall maintain and make available 
for public inspection and coPyin9 a current indE~x providing idE3ntifying information for the public as to 
any matter issued, adopted, or prorTlul£lated afh3r July 4, 1 EI{3? ..•. " This section of the Unitled States 
Code is not applicable to the Board sinGle § 551 (1 )(0) specifically exempts from its provisions "the 
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government of the District of Columbia." Nor is there any similar provision in either D.C. Code 1973, § 
1-1504 or Commissioner's Order Nlo. 71-370. Contrary to p'l~titioner's assertion, thl9 D.C. Code 
provision and the CommissionE~r's Orcier do not "closely parallel" the federal statutel at all, Elspecially in 
the area of keeping an index. There is no statute applicable to District zoni'ruJ records i35~; A.2d 157) 
which compels the keeping of an index. 2 Peti:ltioner's argument that the absence of an index 
somehow renders the Board's decision void for lack of "fundamental" procedural due prOCElSS is 
specious. 

Finding no error in the procHedings before the Board of ZQjrJiJHj Adjustment,. the order apperaledfrom 
~ . 

Al'tnnet.. 

Fc:JOtnoIes 

1 

In addition, petitioner also rEiqul~sted the decisions pursuant to another Commissioner's Order -- No. 
68-211 (Mar. 19, 1968).' However, this order ~ias expresslly [epealed by Commissioner's Order No. 
71-370 and is thus not relevant hen? 
2 

We note that on May 4, 1976, the Mayor promulgated Mayor's Order 76-1 OH [S6'4$ 22 D.C.Beg. 6351 
(May 14, 1976)] n~pealing Commissioner's Order INo. 71-37U and establishing new procedures for 
obtaining official information from govE!rnmental a!gencies. It requires that the requl9sted documents 
must be identifiedl with such reasonabl,9 specif!icity as "will enable an agency employee to locate the 
. records .... " Se~ § 1 (d). As in COrAlTlissionE:lr's Order 7'1 <:170, .there is no requirement compelling 
the making or ke~ping of an indlex. 

P------------------------------,------,,--------
JAMES R. BIGGS AND PHYWS M. WILSON, A.PPELLA,NrS, v. HARVE1( LEE STEW AJt:JT AND 

DO'RIS LEOLA STEWART, AI'PELLEES 
District of Columbia Court elf J~als 

361f A.~~d 159;197'6 D.c", App. ,LEXIS 311 
Nlo.86n 

October SI, 1975, Arguelr:l 
June 28, 1976, Decict.,d L-________________________ ,. ___________ ~ , ________________ , ______ , ______ __ 

Editoriallnfonnation: Prior Histor) 
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.--------------,---,----, 
ASSOCIATION FOR PRESERVAITION OF 170~11 BLOCK OF N STREET, N. W. ANIJ VICINITY, ET AL, 

PETITIONERS, v. DISTRICT OF COLUMBIA BOARD OF ZONING ADJUSTMENl'", RESPONDENT; 
YOUNG MEN'S CHRISTIAN ASSOCIATION OF MET.ROPOUTAN W.ASHIMGTON, ,D.C., 

INTERVENOR . 
lJist1ict crt Columbia Court of Appeals 

384 A.2d 668;1918 D.C. App. tEXIS 444 
NIrJ. 12202 

January 2'5, 1978, Argued 
March 29~ 1978, DecH'led L-________________ ,._____ , ______________ , _______ • _____ ~ 

Editoriallnfonnation,~ Prior Histot]/ 

Petition for Review of a Decision of the District of Columbia Board of Zoning AdjustmEmt 

Disposition: Affirmed. 

Counsel Nicholas A. Addams, for petitlicmers. 
S. Perry Jones, Assistant Corporation Counsel, for respondent. 

Richard W. Barton, Deputy Corporation Counsel, a.lso entered an appearance for respondent. 
Respondent adopted the brief of the intervenor. 

Norman lilt Glasgow, with whom Whayne S. C)uin and Iverson O. 
Mitchell, 1111, were on thE~ bri,ef, for intervenor. 

Judges: Newman, Chief Judge, and Gallagher and Mack, Associate Judges. 

CASE SUMMARY 

PROCEDURAL POSTURE: Petitioner association sought revielJli of a decision of respondent District of 
Columbia Board of Zoning Adjustment (board), whlich denied the appeal of the association and upheld the 
decision of the zoning administrator that the proposed building of the Young Men's Christian Association 
(YMCA) was a ~ club within tlhe meaniing of D.C. Zoning RE~gulation, art. 12, § 1202.The YMCA was 
found to be a ~ ,club becaus,e it was used for common avocational purposes, was a non-profit 
corporation, and the goods and services were sold primarily to members and their guests. 

OVERVIEW: The associa1tion filed with the board an appeal frolTI the zoning administra.tor's Private club 
determination of the YMCA building. Thl9 board concluded that the YMCA satisfied all ttle requirements of 
the ~ club definition found in ZanilY; Regulation, art. 12, § 1202. On appeal, the court affirmed. The 
court found ample evidence to support the board's finding that Hll9 YMCA was organized for common a 
vocational purpose. The YMCA sought to otfer a wide range of Bducational and recreational facilities in 
order to attract memb,ers who share' a vocational purpose of achieving better mental and physical health. 
The conclusion that the YMCA was a nonprofit corporation and mgistered with the IRS iflowed rationally 
from the findings, which were supported by substantial evidenCE!. Although goods and services were sold 
on the premises to nonmembers, the ZC'fJinCI administrator found that only a very small percentage of 
income was derived from nonmembers. Such income was considered to be incidental usage. Evidence 
showed that nonmember use of thE! health and physical education facilities accounted for less than one 
percent of income. 

OUTCOME: The court affirmed the decision of the board, which denied the appl9al of the association, and 
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upheld the decision IOf the ~oning administrator that the proposed building of the YMCA was a private 
club. 

LexisNexis HeadnotBs 

Real Pn:pedy uw> Zoning 4 La.'I1d tlse.> Genel'11/0wnlJi!1M 
Real Pn:pedy uw > Zoning 4 La.'I1d tlse.> Genel'11/0wnlJi!1M 
Real Pn:pedy uw> Zoning 4 L.a.'I1d tlse ~> Genel'1110wnlJi!1M 
Real Pn:pedy uw > Zoning 4 L.a.fKll.lse ~> GenellllOwnlJi!1H 

D.C. Zoning Regulation, art. 12, § 120:~ delfines a ~ club as building and facilities or premises used 
or operated by an organization or associatilOn for some common avocational purpose such as, but not 
limited to, a fraternal, social, educational or recreational purpose, provided that the organization or 
association is a non-profit corporation and registered with the U.S. Internal Revenue Service, that goods, 
services, food and beverages are sold on the premises only to members and their guests, and that office 
space activities are limited to that necessary and Gustomarily incidental to maintaining the membership 
and financial records of the organization. 

Adnlnlstmtlve uw> ./vdlt:ial Review.> b"Yandatds iN Review~· Cleady £11DJ'1t.~ Revie" 
AdnlnlstmlhE uw> ./vdlt:ial Rel;'Ii1w,> Slandatds iN Review~· SuiJsI8ntial EYNJ!1J'D 
Adnlnlslnltlve uw> ./vdlt:ial Rel;'Ii1w,> Slandatds iN Review ~. Cl!II1dy £noneous ~'vie,,' 
Adnlnlstmtlve uw> ./utflCial Re~'Ii1w,> Slandatds td Review~' SuiJsI8ntial EvideJ'D 
Adnlnlstmtlve uw.> ./udicial Rel!'Ii1w,> Slandan:1s td Review~' Cleady £mn,ous Rj.,vie" 
Adnlnlstmtlve uw> ./vdlt:ial Re~'Ii1w.> Slandan.'Is td Review~' Rule InI8l'j11'etl1titN. . 
Adnlnlslnltlve uw> ./vdlt:ial Re~'Ii1w.> Slandatds d Review~' Substantial £1videJ'D 
£nvimnmental uw > U/(gaJbn" .4d1.71nIslmtlve Pmceetllngs':'I • ./udicial ReWc~" 
Govemments> Courts> AuIhoiiIy to At:fiudicam 
Real Pn:pedy uw> ZonI~ 4 ulKlII'se). Judicial Revis" 
Real Pn:pedy /.aw> Zonh; 4 Lalld 1I'se)· Onlin8nce~ 
Adnlnlstmtlve uw> ./udicial Rell.rew.> Sillndanls 01 Review.> Clearly £mn,ous R~~vie" 
Adnlnlslnltlve uw> ./vdlt:ial Rell.few.> Stl1ndanAJ d Reldew.> Ruh Intel'j1l'e~'rI1ia. 
Adnlnlslnltlve uw> ./utflCial Rell.few.> SillndanAJ d Review.> Substantial £1vide~ 
£nvimnmental uw > U/(galion 4 AdT.ifnislnitlve Pmceeo'q,g":l . ./udicial Rellfc,,; .-' 
GovemmenlS. >, Couds> Au/hod.}' to At:filKllcam 
Real Pn:pedy uw > Zonh; 4 Land /)'se~. Gene.mlOvervie" 
Real Pn:peJty uw> Zonq "Land /)'se~. Jut/K:;~/Revie" 
Real Pn:peJtyuw> Zonh; 4 La.lTd /)'se,;J' On:fing~ 

In reviewing an administrative oreier, thE3 court's duty is to deterrnine whether thE3.findin9s are supported by 
substantial evidence iin the whole rHcord and whether thH conclusions flow rationally from thosEl findings. If 
the administrative agency's decisiion to uphold the zoninS admini,strator's determination. is supported by 
substantial evidence, then the couI1t must affirm its action even though the count might have reached 
another result, for it is not the function or authority of the reviewing court to supE~rimpose its opinion upon 
the legitimate action of'an administrativ'e agency. Th,e court muslt also show great deference to the 
administrative construction and iinte-rpretationof th'e r,egulations the agency enforces. Unless the 
administrative agency's interpretation is clearly erroneous or inconsistent with the regulations, we must 
defer to its decision on the meanin~1 of a R!i:vate cI'ub. 

Opinion 

Opinion by. GALLAGHER-
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Opinion 

~384 A.2d 669} This is a petition for review of an order of U1H District of Columbia Board of Zoning 
i384 A.2d 670} Adjustment (BZA). 1 The order denied the appeal of petitioners and upheld the 
decision of the Zoni"9 Administrator thatthe proposed building of the Young Men's Christian 
Association of Metropolitan Washington (Metro YMCA) is a JMvate club within the meaning of D.C. 
Zoning Regulation, art. 12, § 1 :202. 2 P,etitione,rs raise one principal issue for our rElview: wihetiher the 
BZA erred in upholding the ~On..i!l!J Administrator'S determination that the Metro YMCA facillity is a 
private club within the applicable dl3finition. 3 

The site of this proposed Metro YMCA lfacility iis at 1701 Rhode Island Avenue; N.W., which is located 
in a Special Purpose (SP) distriict. 4 On Octobler 1, 1975, the Zoni"9 Administrator's office ~ssued a 
memorandum to the BZA stating that the then "proposed YMCA Functions Building (private club)" 
required the BZA's approval of the special exc,eption to erect roof structures and for a variance from 
the parking requirements. Petitioners (the Association) interllened.tocontest the granting of both the 
exception and the variance and also att,empteci to dispute lthH Zoning Administrator's determination 
that the Metro YMCA is a ll!iJt§J'J! cI'ub. The B2.A granted thH Metro YMCA's application for the special 
exception and the variance, and concluded that the private .!;:Iub issue was not properly before it. 
Meanwhile, petitioners filed with the BZA an appeal from thH .Zoni"9 Administrator's ~ club 
determination. 

On May 3, 1976 the 8ZA decided the appeal advHrsely to pEltitioners, but did not issue its final order 
until a year later. The BZA conGludled that: (1) the Association had not presl3nted p1ersuasive evidence 
to support its position; and (2) the Metm YMCA satisfied all the requirements of the ~ club 
definition found in Zoning Regulation, alt. 12, § 1202" That definition reads as follows: 

Building and facilities or pmmisl3s used or operated by an organization or association for some 
common avocational purpose such as, but not limited to, a fraternal, social, educational or 
recreational purpose, provided that the organ;ization or association is a non-profit corporation and 
registered with the U.S. Intemal Revenue Service, that goods, services, food and beveragHs are 
sold on the pr1emises only to me,mbms and their guests, and that office space activities are limited 
to that necessary and customarily incidental to maintaining the membership and financial records 
of the organization.The Association has petitioned us to neview the conclusion of the BZA, 
claiming that the conclusion is not only erroneous, but also supported by inadequate findings. 

In reviewing this order our duty is to determine whether the findings are supported by substantial 
evidence in the whole record and whethl:lr the conclusions :flow rationally from those, findings. WiecA 
v. PisbictorCo/umbia Baatdol.ZO/jg Aqi.tstmen., D.C.App .. , 383 A.2d 7 (1978, slip op. at 5); 
Piebich v. P/SbiclorCo/umbia,8ocmfotZoninJ,i Aqusbner.ij D.C.App., 320 A2d 28:2,285 (11974). If 
the BZA's decision to uphold i384 A.2d 1f;71} the Zoning Administrator's detmmination is supported by 
substantial evidence, then "we must affirm its action even though we might have reached another 
result, for it is not the function or authority of the reviewing court to superimpose its opinion upon the 
legitimate action olf an administra.tivEI agHncy." CGWkhy v. A:').~ and Fimme.ns Hel/mmentlmd Helie; 
&;;Wn:, D.C.App., 370 A.2d 1345, 1347-48 (19T7). This court must also show great deference to the 
administrative construction and interpretation of the regulations the agency E!nforces. ' Coak.fe~ su~ 
at 1348-49; Datf7erv. LJlsbiclolrCoIt.l/1J"'WPepaJtmenlorH/J'I'l1anResoun::e~" D.C.App., 361 A.2d 194, 
198 (1976); seea/sotda/lv. Tal/ma'l., 3130 U.S. 1, 16, 13 LEd. 2d 616,85 S. Ct. 7H2 (1965). Unless 
the BZA's interpretation is clearly erroneous or inconsistent wlith the regulations, we must defer to its 
decision on the meaning of a .m'vate clulJ.. See Taylorv. PisllicIOrCc./umbil:i'BoatdotZMJiIj 
Aqustmen., D.C.App., :308 A..2d 230, 232 (19721); seea/Sol./tla/lv. Ta/lma4 svpra at 16-17; Dame!; 
sutn at 198. 
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Petitioners specifically attack the ElZA's decision with respBct to four essential elements of the 
definition of a pdva~e club. WIE~ turn now to our evaluation of the evidence in light of each of those 
elements. 

First, petitioners disput,e the BZA's finding that the Metro YMCA is "organiz,ed and operated for 
common avocational purposes, including educational and rE!creational." The Association argues that 
the Metro YMCA's activities ane vocational in nature, for thB benefit of the public in general and nota 
private club for the social benefit of its members. It relies principally on this court's discussion on the 
meaning of a R,rivate club in i.egls.wtive Study CU. Inc. ,,~ Disbict or Columbia Boanl ot ..;r~ 
Aqvslme/1i, D.C.App., 359 A.2~d Hi3 (1976) and on the Gladstone Report in evidence. 5 

In Legislative ShldyC/v/., ~;upQ, we were presented with the issue of whether the BZA had 
erroneously concluded that the alle~ged club was not a QIMtl!! club under the prior definition found in 
former Zoning Regulation, § 1 ~W2. WE! upheld the BZA's determination that the pE!tilioner was a 
nonprofit organi,z,ation and not a I2llvate. club. /a at '155. Our decision and discussion in that case is of 
limited value here since we construed in very general terms the former definition (§ 1202), which was 
more narrowly ~ritten. It provided, in' p,ertinent part, that a J~rivate club is "Gr Du/ld/J.'G or pOl1tion thereof 
used by an association for thle promotion of a Gommon sodal objective and not for profit, where 
facilities are limited to its members and guests .... " We selid that a "1l!iYIlJA~ club" was intended to 
cover personal, social matters, whille a "nonprofit organization" was aimed at non-personal, 
service-type activities. ,legislalive Study CluJ." SUjn at 15S. The BZA found the activities of that , 
"club" to be vocational as opposed to avocational because it '''[operated] as a clearing house for dass 
groups by studyrng specific pieces oof legislation and disseminating information to those groups 
regarding issues such as consumer affairs and public information.'" la We think the activities of the 
Metro YMCA are substantially different in nature from those~ 1round to be vocational in Leg/~tative Stud), 
CU. 

The word vocation is defined as ''[one's] cal/in~J or business .... [the] activity on which one spends 
[the] major portion of his time and out of which he makes his living." 6 Avocation is defined in opposite 
terms as meaning "[a] calling away, a dliversion, suggesting [the] idea of smaller affairs of life, or 
occasional employments as distinguished frorn one's ordinary or prinCipal oGcupation." 7 There is 
ample evidence to support thE3 BZA's finding that the Metro YMCA is organized and operated for 
educational and recreational purposes, among other common avocations. objectivE~S. Metro YMCA's 
Charter says the organiz_ation is designBd fo promote "relig'ious, i384 A.2d 672) moral, educational, 
and benevolent purposes .... " That charter provision was at least a partial basis for the Zonill9 
Administrator's decision that thE~ "common avocaltional purpose of the club is to improve thE~ spiritual 
and mental, social and physical conditions of men and women." His decision was also basE~d upon 
evidence {)f courses given by tile Metro YMCA which he considered spiritual. 

There is a schedule of activitiBs for members andi hOnmernbE~rs which details: (1) the percentage of 
time particular facilities are availabIE~; (2) the pE~rcentage of square feet of space for each particular 
program; (3) the percentage of income derivable from each program; (4) the purpose of each 
program; and (5) whether mlerTlbership is required for each program. This schedulB divide~; Metro 
YMCA's activities into three principal categories. First is the health and physical education program 
which is designed to achieve 900d physical and mental health in youth and adults. Second" the youth 
outreach and development program is aimed at changing the conditions that foster delinquEmcy and 
crime. Third, the international and inter-cultural program's purpose is to work for international 
understanding and world peace .. The first program, health and physical education, appears to be the 
foremost function for members with its facilities available one hundred perCE!nt of the time, 
seventy-nine perCient of the space being dedicated to that USB, and providin~1 eighW·one percent of the 
income to Metro YMCA. 

Against this evidence, petitionl9rs ar!~ue only that the responses of YMCA members to a survey 
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contained in the Gladstone Report indicate no common avocational purposes. Those responses 
generally showed that convenienclOl of location, availability of facilities, and favorable rates were the 
primary reasons for membership for those sUlrveyed. The fallacy of this is that no one is apt to join a 
club solely on account of convenience or for favorable rat,es, unless the club offers to fulfm some 
particular need or desire of that individual -- whether that is eating, exercisEl, amusements, or any 
other avocational purpose. Convenience and favorable rates may then be decisive factors in an 
individual's choice of a particular gub. The availability of facilities is a response which cuts against 
petitioners' argument, since the ME!tro YMCA seeks to offer a wide range of educational and' 
recreational facilities in order to attract members who sham the avocational purpose of ,achieving· 
better mental and physical health. None of these responsEis tend to indicate any vocational purposes 
for membership. Consequently, in light of the evidence supporting the BZA's findin!g on the existence 
of common avocational purposes, we see no merit to the contention. 

The Association next attacks, as unsupported, the BlA's findings that the Metro YMCA is a nonprofit 
corporation even though so re~listered with the Internal ReV€inUe Service (.IRS). The ZoniD9 
Regulation, art,. 12, § 1202 requires that a private club be "a non-profit corporation and registered with 
the U.S. Internal Revenue Service, ... " Petitioners'do not dispute that Metro YMCA is reglistered with 
the IRS as a nonprofit corporatiion. However, they construEi Ithe conjunctive "and" contained in the 
regulation as imposing two SE!paratle requireml3nts. This first requirement -- that thl3 Metro YMCA be a 
nonprofit corporation -- petitionlOlrs argUl9, is not met by evidence of the YMCA's status if! the eyes of 
the IRS. They assert that the Metro YMCA is not nonprofit because its health and recreational 
facilities will produce a profit. Even if we were to assume that their reading IOf the conjunctive "and" is 
correct, their argument would stand or fall on proving the M,etro YMCA will make a profit. The sole 
evidence to support this contEmtion is found in the Gladstone Report which indicates that the new 
facility will offer its athletic faciliities at rates that are expected to be lower than at other available 
facilities. That evidence does not dlirectly support petitioners' contention that !the Metro YMCA's 
athletic facilities will make a profit, much less that the Metro. YMCA as a whole will rna~e a profit. 

In contrast to the absence of affirmative evidence adduced by petitioners to 1384 A.2d 673j show the 
profitable nature of the Metro YMCA, the evidence to support the BlA's conclusion to the contrary is 
both strong and uncontrovertE~d, The YMCA was chartered by an act of Congress as a nonprofit 
corporation. (Act of JUrJI::1 28, 1 E!64, 13 Stat., L.411.) lit is re!9istered with the IRS as a ·tax-exempt 
organization under l.R.C. § 501 (c)(7). It is exempt from the D.C. Sales Tax. FurthE~rmore, there was 
testimony that the YMCA lost $100,000 iin its operation at thl3 old G Street location in 1975. The 
conclusion that the YMCA is a nonprofit corporation and registered with the IRS flows rationally from 
the findings, which are supported by substantial evidence. 

The third element to be c:onsiclered is the requirement that "!;}oods, services, food, and bevlerages are 
sold on the premises only to membE!rs and their guests, ... " lZonins Regulation, art. 12, § '1202. 
Construed strictly, the Metro YMCA would not satisfy this eiElrnent of the definition, because the Metro 
YMCA admits that some of its services are avaiilable to persons not members and not guests. A brief 
glance at the schedule of activities offered by the YMCA shows that many programs, if not all, are 
open to members and to nonmembE!rS, who must pay a highElr fee due to their nonmembership. 
Furthermore, petitioners point out that Metro YMCA will serve as a training Clenter for staff members of 
the youth outreach program and as a counseling service for foreign-born residents in the Washington 
Metropolitan area, 

The BlA found that 

[goods], services, food, and bevlOlrages are sold on the pnemises only to members and their 
guests. The fact that the YMCA proposes to make some of its facilities avaiiablEi for the 
betterment and welfare of th'9 general public of the Metropolitan area as well as for its members, 
does not alter its principall use. The YMCA activities available are such tlO maintain the , 
membership.The Zonins Administrator testified that the Zoning Regulations express no intent to 
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prohibit any and all subordinatE~ or occasional uses, eVlsn if outside the scope of the principal use. 
He referred to ZonilJ9 Regulation, art. 41, § 4101.52, 'which provides that "any other atx:eSSOlJ 
U~ and aet:eSSO/y hul/d~ customarily incidental to the uses otherwise authorized by this section 
[are permissible]." He also testified that prior to making his determination, he examined a 
submission of the Metro YMCJiI that indicated a very small percentage of its income was derived 
from nonmembers. 8 The ZonJi!1lJ Administrator stated that even if the Metro YMCA derived as 
much as twenty percent ojf its income from nonrnembelrs, he would consider that to be incidental 
usage under ZoniIJ9 Re!gulation, art. 41 , § 4101 .52. 

Petitioners argue that what thel ZQrJina Administrator and tl143 Metro YMCA considElr accessory uses 
are actually the predominant uses of the facility. Th,e Association introduced no evklence which 
supports its contention. Rather, it relied exclusively on its unsupported assertion that the YMCA is a 
commercial health facility and on the fact that !the YMCA oHers certain services to nonmembers. 

There is no evidence to show tile p1ercentage of use of the facility by nonmembers, but there is 
evidence to show the percentage oir income derivable from their use. As pn3viously indica1:e~, 
documentary evidence shows that membership use of the hElalth and physical education facilities 
generate eighty-one percent of the YMCA's total income, and that nonmember usage of the same 
facilities accounts for less than one percent of income. No other income comes from nonmembers, 
according to the schedule of activitil3S. Except for the youth outreach and development program, 
which generates six percent of total income -- all from members -- the funding for all the other 
programs for members and nonmembelrs comes from grants and YMCA partner mlemberships. The 
Zoning Administrator i384 A.2d 67"J testified Goncerning a YMCA submission which Similarly 
indicated a very low percentage of income derivable from nonmembers. On this record, we cannot say 
thatthe BZA'stinding was without substantial support, nor can we say its conclusion that the Metro 
YMCA satisfied this part of thEl d,efinition of private gub is unreasonable or clearly erroneous. 9 

We consider the BZA's conclusion that the YMCA is a nliJ!§J!! club, as defined, is n~~ither 
unreasonable nor clearly erroneous, 

The decision of the BZA is 

AlYitmeG. 

Fo'3tnotes 

The order was issued in 8ZA Case No. 112139. 
2 

These same parties were before a diffen3nt panel of this court in a petition for revielJli of BZA Order 
No. 12045, in which the BZA granted to the Metro YMCA a variance from certain pal:king 
requirements and a special exception to erect clertain roof structures. The decision iin that case is 
reported in a subsequent opinion issued today. Assn ror P/i~,~rvationor 1700 Bha," or N ~j'blJe!, 
N. W. V. B.Z4, D.C.App., 3,84 A.2d 674 (1978). It was necessary to decide here whettler the YMCA 
facility is a ~ Ic/ub before reaching tl'1e parking rE~striction issue presented in No.1 0903:, 
3 

Petitioners also complain that, though requested to do so, the BZA declined to incorporate the prior 
record and file of Metro YMCA Application No. 12045.. Petitioners contend this was a procedural error 
and resulted in a longer hearin9 as additional witnesses WerE! required. We find no substanc:e to this 
contention. 
4 

~ 2008 Matthew Bender & Company, Inc" a member of the LexisNexis Group, All rights reserved, Use of this product is subject to 

he restrictions and terms and conditions of the Matthew Bender Master Agreeml3nt. , 



Private clubs ane permitted as of right in an SP district. Z4~lling Regs., art. 41, §§ 4101.3, 4101.31; 
art. 31, §§31 05.3-.31, 3104 .. 3, 3104.39. Petitioners were attempting to prove that the YMCA facility is 
not a private club so that thE) YMCA would not be able to construct and operate the facility there as a 
matter of right. 
5 

What is here referred to as the Gladstone Report is a mark1eting study prepared for the Mletro YMCA 
by Gladstone Associates. 
6 

BLACK'S LAW DICTIONARY (4th ed .. 1957), 
7 

/a 
8 

There was evidence in the record indicating that less than one percent of all income to the YMCA 
comes from nonmembers. 
9 

Petitioners also argue that the Metro YIVICA failed to satis·fy the requirement that the office space and 
activities are not "limited to that necessary and customarily incidental to maintaining the membership 
and financial records of the orglanization." Zonins Reg., art. 12, § 1202, They argue that any records 
pertaining to nonmember activities kept at the Metro YMC)\ would violate that requirement. As we 
have indicated, some incidental, accessory uses by nonmembers are permissible. Keeping records of 
those nonmember activities is a reasonable, necessary, and incidental use accessory to the keeping 
of records on membership ac:tiivities, 

~-------------------'-----.---------------'-.---- '----------------'------.------~ 
Herbert SPRINGER, Appellal1rt, v. UNITED STATES, Appe.llee; Reginald TURNf'R, ~,'lant, v. 

UNI'TED STATES, Appellee 
!)istnk:t of Columbia Court of ,Appeals 

3'88 A.;2d 846;1978 D.C. App. LEXIS 534 
Nos. 11958, 12240 

January 24, 19;r8, ArgliM9d 
June 6,1978, DecidE~d 

~------------------,----------- ----------.------.-----.------~ 
CounseJ Howard J, Schulman, Baltimore, Maryland, of the bar of the State of 

Maryland" pro hac vice, by speGialleave of court, with whom James E. Crawford and Nelson 
Deckelbaum, Washington, District of Columbia, werH on the brief, for appeiliant Springer. 

Patrick J. Christmas" Washington, District of Columbia, for 
appellant Turner. 

J 
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therefrom and operates on its own shall pay dues according to Article 2E;. 

Article 27 - Dues Payment Oat4~, Postponement and Delinquency 

For U.S. Members and Associate Members, all dues and assessments shall be 

due and payable in U.S. dollars on January 1 of each year to ACI··NA 

Headquarters, unless othelVl/ise approved by the Executive Committee. 

Canadian Member dues and assessments may be made due and payablle in 

Canadian dollars tOi the CAC/ACI-NA office. The Board shall havE~ the p()wer to 

postpone the payment of dues of any Member, notwithstanding anything to the 

contrary herein. Any re9lular dues, or other assessments authoriz,ed herein not 

paid by a Member within six months from the date they become due shall be 

considered delinquEmt and interest at one ane! one-half percent per month 

thereafter shall be payable by such Member until paid or waived by the Board at 

the recommendation of the Executive Committee. All other amounts owed to the 

ACI-NA by a Membler or others shall become due when billE~d and delinquent 

ninety days from the first of the month followin~! the month biHed and thereafter 

interest of one and one-half percent per month shall then be payable until the 

amount owed is paid. 

Article 28 - Operation of PrivCllte Club for S()cial Bjmefit of ACI-NA Member~ 

ACI-NA shall provide private club privileges set forth below to its dues-paying 

Members, Associate Members and ACI·NA World Business Partners. Such 

privileges shall be providHd on a scheduled basis, subject to physical limitations 

on the ability of the facility to accommodate those seeking access. For those 

Members, Associate Members and ACI-NA World Business Partne~rs that support 

ACI-NA through special monetary assessments to the legislative or policy funds, 

or through contributions to the ACI-NA PAC, (hereinafter referred to as "Premium 

Members") access to the private club privileges shall be provided at no additional 

cost to such membE~rs. Other ACI-NA Miembers, Associate Members and ACI­

NA World Business Partn4ers and their invited guests may share in such 

privileges at established fee levels, which may be revised from time to time. The 
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privileges shall be pmvided from a privately owned location separate anal apart 

from ACI-NA's primary business offices, and shall include: 

a. Educational/Technical Privneges: 

ACI-NA may provide educational and technical privileges for its Members, 

Associate Members and ACI-NA World Business Partners so that they are 

provided access to educational materials such as books, transportation 

trade publications, and software, computer and associated technical 

support equipment, to facilitate the education of others on air 

transportation and other issues. 

b. Network.ing Privileges: 

ACI-NA may provide networking privile!ges so that Members, Associate 

Members and ACI-NA World Business Partners may have access to 

telephones, conference facilities, kitche!n and dining facilities, and social 

and recreational accommodations for thE~ enjoyment and exploration of 

common areas of ~nterest of its Membem, Associate MembE~rs and ACI­

NA World Business Partners. 

c. Boarding Privileges: 

ACI-NA may provide boarding privileges to its Membe!rs, Associate 

Members anel ACI··NA World Business Partners so that they may obtain 

boarding accommodations, including private bathroom facilities and 

access to catered meals or kitchen facilities for self-prepared meals, 

during short-term stays in the city in which ACI-NA's privately owned 

location is maintained. 

d. Administrative Privileges: 

ACI-NA may provide administrative priviileges to its Members, so that they 

may have access to administrative support during short-term periods for 

the conductin~} of personal and business needs. 

e. Guest Privileges: 

ACI North America Bylaws 29 September 24, 2008 



ACI-NA may extend the afore-mentioned privileges, listed as subparts a 

through d, above, to guests who are invited to accompany MembE~rs, 

Associate Members and ACI-NA World Business Partners to such 

privately owned location, subjeclt to ACI-NA's criteria for the scheduling of 

the use of such facility, and physicallirnitations on the ability of the facility 

to accommodate such guests. 

PART VI - BYLAW AMENIDMENTS 

These ,?ylaws may he amended at any annual ACI-NA Meeting or by 

correspondence vote if a simple majority of the votes cast are in favor of the 

proposed amendmemt. When amendments to these Bylaws are voted upon by 

correspondence, each Member shall have thirty days within which to return the 

ballot, provided that no ACI··NA Meetin~, is held during that tlime. The proposed 

amendment shall be deemed to have bl3en rejected unless ballots are received 

. from fifty percent of Members eligible to vote. The President shall announce by 

mail, fax, e-maiil, or other electronic means, the results of the correspondence 

vote. 

PART VII- GENERA.l PROVISIONS 

Whenever appearin~J hen3in, the singular shall include the plural and the 

masculine shall include the feminine and the word Chairman, chairman or 

chairmen wherever used herein may be substituted by the word Chairperson, 

chairperson, or chairpersons. 

Those powers not expressly delegated in these Bylaws shaH be reserved to the 

Membership. 

PART VIII ~ IPOLICY WITH RESPECT TO ASSOCIATE MEMBERS 

AND WOR.LD BUSINE:SS PAIRTNERS 

It is the Council policy thaI the procurement process of each Member will not 
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Section 321 

320.3 The following USE'!> shall. be permitted as a 
matter of right in an R·3 District.: 

(a) Any use permitted in an 11-2 District 
under § 300.3; and 

(b) Row dwelling. 

History of Regulations since Last Compilation (February l!003): 
None 

Section 321. Accessory Uses and Buildings (R-8). 
321.1 The following accessory uses or ac'Cessory 

buildings incidental to the !Wes ~~rn:utted in § 320.3 
shall be permitted in R-3 Districts: 

(a) Any accessory use or accessory building 
permitted in R·l Districts under §§ 20:2 and 204; 
and 

(b) Other accessory use~i, buildings, or 
structures customarily incidental to the uses 
permitted in R·3 Districts under thi.s chapter. 

History of Regulations since Last Compilation (February 2003): 
None 

Section 322. Special Exceptions: G,el!l!eral (R-3). 
322.1 Any use or strudure permitted in R·2 

Districts under §§ 302.1 and 303 through 306 shall be 
permitted as a special ,exception in an R·3 District if 
approved by the Board of Zoning Adjustment under 
§ 3104. 

322.2 A college or university use permitted in R· 
2 Districts under § 302.2 shall be permitted as a special 
exception in an R-3 District if approved by the Zoning 
Commission under § 3104. 

History of Regulations since Last Compilation (February 2003): 
None 

Sections 323-329. ReserVEid. 

Section 330. R-4. Districts: Glmeral Provi:dons. 
330.1 The R-4 District is deEiigned to i.uclude 

those areas now developed primarily with row dwellings, 
but within which there have been a substantial number 
of conversions of the dwellings into dwellings for two (2) 
or more families. 

330.2 Very little vacant land shall be included 
within the R-4 District, since its primary purpose shall 
be the stabilization of remaining one-family dwellings. 

330.3 The R·4 Distriet shall not be an 
apartment house district as contemplated under the 
General Residence (R·5) Districts, since the conversion of 
existing structures shall be controlled by a minimum lot 
area per family requirement. 

330.4 Except as provide<il in chapters ~w through 
25 of this title, in an R-4 District, no building or 
premises shall be used and no building, shall be erected 
or altered that is arranged, intended" or designed to be 
used except for one (1) or more of the uses listed in 
§§ 330 through 349. 

330.5 The following uses shall be permitted as a 
matter of right in an R·4 Distnct:---

(a) Any use permitted~ in R-:3 Districts under 
§ 320.3; 

(b) Flat; 

11 3·4 

Code ofD.C" Municipal RegMlllations 

(e) The conversion of a building or other 
structure existing before May 12, 19;58, to an 
apartment house as limited by 401.3 and ,~03.2 

(d) Child/elderly development center or adult 
day tJ'eatment facility; provided, that the center 
shall be limited to no more than sixteen (16) 
individuals; 

(EI) ChildlElderly development cent.!r located 
in a building that was built as a church and that 
has been used continuotilsly as a dlurch si.nce it was 
built; provided, that all of the play space required 
for the, center by the licensing rl~gulatioIl~i shall be 
located on the same lot on which the center is 
local:l~d; 

(f) Hospital, sanitarium, or clinic for 
hum~trIs; 

~ 
(g) Private club, lodge, fraternity ho~ue, 

sorority house, or dormitory, except when the use is 
a service customarily carried on as a busin.ess; 

(11) Museum; and 
(i) Communi.ty-based residential facility; 

provided that, notwithstanding any provision in 
this title to the contrary, t~e Zoning Admjnistrator 
has determined that such community-based 
residential facility, that otherwise complie,. with the 
zoning requirements of this title that are of general 
and u.n:iform applicability to all matter-of-right uses 
in an R·4 District, is intended to be operated as 
housing for persons with handicaps. For purposes of 
this su'bsection, a "handieap" means, with respect to 
a person, a physical or mental impairment which 
substantially limits one or more of such person's 
major life activities, or a record of having, or being 
regarded as having, such an impairment, but such 
item does not include current, illegal tilHe of, or 
addiction to, a controlled substance. 
330.6 A rooming or boarding house shall be 

permitted a!;, a matter of right in an R-4 Dis provided: 
(al> Accommodations are not provided to 

transient guests who stay ninety (90) days or less at 
the premises; 

0bl> No sign is displayed on the premises; 
(e) No advertisement is displayed or 

published on or off the premises holding out the 
establishment to be a hotel, motel, inn, hostel, bed 
and breakfast, private dub, tourist home, guest 
house, or other transient accommodation; 

(d) Cooking facilities are not provided in any 
individual unit; and 

(e) In a rooming house, no central dlining or 
food preparation area is provided for guests. 

History of Reg:ulations since Last Compilation (Februa~y 2003): 
September 14, 2007 330.5 amended at 54 DCR 8965 by the 
Zoning Commission 
December 22, 2006 330.5 amended at 53 DCR 100S5 by the 
Zoning Commission 

October 2007 

• 
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------------------------------------------- ----------------------.---~ , '-Z6;j ti5S -/£/,(J . 
AIRPORTS COUNCIL INl'ERNATiIONAI~ SLINrRUST BANK 01';60" 1 ~~ _______ -4~77~I<8TAEE1; NoW, SUITE !iOO ________ -;-;-;-.... i&-fl.10/68i)se-~_~ __ JJ_ v ___ ~_~_ 

" .; - WASHINGTON. DC ~ ..~ 4t (a, 0 . 

. ' 
PAY 

"ONE THOUSAND SIXT'f·,TWO AND XX 1100 

TO THE' DC Treasurer 
OIlOER 
OF 

DATE 

09/14/09 
CHE(:K AMOUNT 

****-'***1,062.,00· t!l 

.(fJ/Filci1:T£::;~ 
A U '"::T:-:H::-::O-:R::-:-I ::-Z-=E:-:O:::--""S:-:I:-O~N:-J":-~ -::T-:UC::-:::-R-::E~~ a . 

----------,--. 8ECUOIITYFEATUAESIIIClVDEO.DETMSOH .... ct<, ______ .. __ ...,;,,; ____ _ 

-~~~--~--~--~ 

~------------~----------------------------,-------, 
~-:-l --------------------

Posted 
Bank 
R/T 
Account 
Check 
Amount 
DIN 

09/18/2009 
00000001 
005500270 
54102589 
15605 
1062.00 
95051841 

:r:. 
1[/\ 

, _____________ -_-_-_-.:_-_-_-_-_-_"-,_-_-_-~_-_~_-.:__-_ -_-,=:J 
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Department of Consumer & Regulatory Affairs Page 1 of 1 

D'~fr!cl 0' Columbia " 
Consumer & Regulatory Affairs 

OCRAHOME 
A\')(.l>! D~-::.ciA 
H,::",.", 10 Rsa:ch Us 
,.i,s!<; tr.a Q'rec!;:.·r 
1=1]1.'" Reque.-sts 
r~e.ls Rco,,-. 
i-i$ip~Ui Unks 
S1\>3i;:Is.:o 

SERViCES 
Bl>ilding P.o. mits 
C:on2'Jr'{ler F'r:xectlcf' 
CorporatE' Re.glsrrst:or, 
E!evator SafeT)''; 
Regu!alicn 
Hcr:leO"·':Mt.$ Cer.te.r 
lr.spe;·.::!.iQ~ &. 
=niorcemer,t 
Llcer.s.as 
Cfiice 0/ 11") ... SL;.",1e~·or 
Resider,lia) !nsp.9-;\io::·C\.3 
Strest'J!:cC1ci"-:'J 
Vac;::m P~ope;;ie .. 
"Nelghis .& M>sa2(J'as 
Z~,(ling ,qe4u;rsrn~n1.S 

INFORMATIOH 
Agen::.y Csiel"\ca,' .& 

C\,!tesi:h 
Soard lot \\")08 

C>:.)rode:r, .... ,ation 
s.i !nS2o'1!t<.> .. y Bvlldlngs 

Buik:!ing COd03 Advlsery 
Committe:::-

Building Plan Reviiew Status 

Project Information 

• Application 10: 80i,06BB7 
• Date filed: 6/26/20Cl9 
• Address: 136 D ST SE 
• Agent: Michelle Miller, (703) 94'6-9512 

Application Status 

Please see the table below for review statuses. The table is not shown if I~he reviews have not been identified. A blank Status date means that the initial 
review has not been completed. 

=1=_ Discipline Review Status 

CFA Review GFA Revi"w Approved 

Electrical Review Electrical Fteview Approved 

File Room l1eady for Issuance 

f-Fi"'re"-':R"'e"'v"'ie"'w'-________ ..;I.;:ir~e;,;R..:.e:.v;;;;:iew Approved 
HPRB Review HPRB Review Approved 

~: Status Date 

6/26/2009 

6/26/20Cl9 

9/16/20Cl9 

9/15/2009 

6/26/2~09 

Mechanical and Plumbing 
Review Mechanical Review Approved 6/26/2'~09 

tlsm ..... :uc"""1t"u'"'ra""'.:..R"'e:..:v.:;ie:..:w'--______ • ..:':~;t~ru::c:.:;tu:.:r::a:..1 Review Approved 9/11/2009 
Carser -:Jpport'.ln!lies 
CO(1$\t'J:.lion Cooa 

~~,t:~i~~~:;;n~~td 
_i'z::;o::n~in,,'gi!:::R!1:ie=v~iei::w====:===:~2,:l:~o:!n:!!:in!::a!::!R=eview Approved 9/15/2QQ_9 __ 

U:::ellse !r,ior{r.ati;;!I; 
F,n-HlIor)..:". Sales Petm~. 
ar,d Lv;sn$s 
)\:lulli-Dc(!i C1Sf.,'lho 
RaS:;-~1..'!1i)" 
Photc Ga1!erv 
PropQSec 2,)()S 
DC CO(1!),~rU-::'!jO(1 C,:;da 
PvbJica\l:;-ns 
?oor'1ir.g !-louses 
'service t-!·::>11.5 
Outdc.o, Ad\fe.1~slr.g 5.;;n2 
\)"ed Car L-::.ts 3r:,j 

Ef1t~)((;smsn! Ph')to 
Galh",,"'/ 

ONLINE SERVICE 
REQUESTS 

Issue Permit F'ermit Issued ________ . __ 9_/1_6_/2_0,0.:..9 ________ .-' 

Search for another job 
If you have questions about a particular building application, please contact the Permits Division at: (202) 442-4589, 

Telephone Directory by Topic" Agenc:ies • DC Council' Search • EIt~cted Officials ,. Feedback " ~ Accessibility Privacy & Security" Terms & Conditions 

http://cpms .dcra.dc. gov/OBP AT IPermitS tatus.aspx ?ID::: B0906887 6/312010 



Department of Consumer & RegulatOIY Affairs 

D/5trkt ot Columb~C1 

Consumer & Regulatory Affairs 
veRA HOME 
Abo;), c.eRA 
Yew.' to '1E'acr. Us 
A5r. ,hs DLTe~lor 
FOi,A. Requssts 
~;~ ,~'S 800ft> 

Help'\-") l'nKs 
'3ll~, Map 

SERVICES 
2·~II,j'r,g P$rrn~$ 

ConsLuT,si ProtsCl(On 
Corpo(!i,e !=legist-at!,'.;r. 
Eis '·d.~;)r Saie~~· & 
Fi'Sg:.Ji<:.tior, 
,I..iorneowr,ers Cenle, 
Ir.speC!IOl\S 5: 
Erof:m:::sr!'lsnl 

,)ffb:; of the Sur,""YlX 
Re-";oeni;ai insos(:tio."Is 
Strse! \,leMing 
Vacar.t PrClpar..18s 
',Vei:;;i1t.s & Measures;; 
20.'1lllg Reql.!iremerw;; 

INFORMATION 
Ager;f:)" Calenoar & 
Outreach 

Bcsrd brths 
8orlcamn;;tio'1 

of insanit<S'ty Bl.iiidings 
8,.'!1d:n.g Code Act;is~',y 
C:)mmil~ee 

Career Opportun~~les 
C;or;sirGc'(ion Code 
C-::ordlnalil'lg 8.:)ard 
E.'I"o!,ed Buslroes2 
Llce"',;;e lrr.c.rma!I.:::n 
~iI'sworks 3al03s Parmi! 
5(ld license 
MWII-Door O;SO')IB 

Pno\o Gail"HY 
Pr,::possd 2i)S'2: 
[IS C:onslilJelior; Cc~:is 
p;)t.i~::.<lt;on5 

Roo"';(I';; HO()SS-5 
Sep/I(:<'} Ho,)".;-

Ol.l'\do(.\t Ad\'eI1i:oir',':) S.'Q.'1S 
U.~·'5.-J Gar !...o!s -,;n::l~ • 

ONLINE SERVIC.E 
REQUESTS 

Building Plan Review Status 

Project Information 

• Application ID: 13090688l 
• Date filed: 6/26/2009 
• Address: 1360 8T 8E 
• Agent: Michelle Mil'ler, (703) 946·951:, 

Review Status and Comments 

Please see the table below for the status of this review and any comments. 

Discipline \ire Re,=oved . Approved ::s~::nS:~;~:onding L,-,_t~te~r~a~n~d~re:s~u:b~m~i~tt~ed~~~.·J __ I ___ St_a_tu_s_D_a_te __ =_J Fire Review 9/15/2009 
'-_________ . application and drawings, which clearly state" this building will be fully sprinkled. 

If you have questions about a panticular building application, please contact the Permits Division at: (202) 442-4589. 

Search for another job 

TelephCIne Directory by Topic" Agencil3s DC Council" Search - Elected Officials" Feedback "Accessibility Privacy & Security' Terms & Conditions 

http://cpms,dcra.dc.gov/OBPA T/Comments.aspx?ID=Fire Review 

Page 1 of 1 

6/3/2010 



Department of Consumer & RegulatoIY Affairs 

Consumer & Regulatory Affairs 

DCRA HOME 
. .;boUl[iCRA 
How 10 Reach 1.)5 
As;~ th~ D,f-9:";tor 
FOiA Requests 
~~E: l\iS nOO'''' 

Helpful L'"KS 
Slt,\'o" l\.·iap 

,SERVICES 
8,.lIlomg p&rmlts 
Gonsurr,si P,(f.sctic.~"1 
-:::,:;:00(,,18 FiBg!s1:-at1c.r. 
cis \o'abr Sat\':<~}' S 
hsguiat;or, 
,I..i(xne::wmers Genter 
\"sp,,:.:ticms .S; 
Ent~';srnsn~ 

Of!!ee of the .suTve'fN 
He:sidsr">'t)3.( InsO!1ct"io,'1s 
Str'.',le! Ver\o:ng 
Vacant Pr?f:.artlBs 
'Nei:;ht,s & : .... ~eas'Jrss 
Zo,"'\Ir:g Requ~rerr.en{S 

INf'ORMA,1"tON 
Agarx:y C:ak~r:dar 8. 
Outr.s~ch 

Be.srd br ths 
SOi\d(~r.1n8;iD;, 

of insar.itary' Bliiidings 
Building Code Ad',;is~),"y 
C:)(."m~lee 

C?~eaf Opoonv\\i!v:;s 
Sor,sln.:ctior. Code 
Ccordimuina 6o$rd 
E)(p~,E:d cu';;t,es:;: 
l.x:er,s'i! lnla:ar:at",-:n 
l="irS'I~o,ks Sales p",rmir 

1\.'\uI\i"Door C~;,;;p'Jle 
h:s-soilJti::'(l 
Pnolo Gail'owy 
f"fcp.')$sa 2i}'::2-
QG Co!",$\,"ttctio!". Cod"" 
PubilCat;ons 
S·o,yp;n;.JHo,.)SS-S 
,s,,:p,lce Hour',· 
O101dC'Or Ad'l.;.>rt:s;r'9 2rg.'ls 
Ue:sd Gar Lol.s -.;n:: 
Eilk'rcemenf Pliot':! 
Galler): 

ONlINE SERVICE 
REQUESTS 

Building Plan Reviiew Status 

Project Information 

• Application ID: 130906887 
• Date filed: 6/26/2009 
• Address: 136 D ST S E 
• Agent: Michelle Miller, (703} 946-951:2 

Review Status and Comments 

Please see the table below for the status 01;=' t~Iti~' s~re;;;v;.;i,;;ew,;;.;an~d;;,:;;an~y~c,;;o;;rn~~m;;;;;en;;;t~s;.. =='==========o===='===~ 
Discipline Review Status :r:=:s;tUS Date -3 

Structural Review Structural Review Approved. CONVERT 2ND AND THIRD FLOOR APARTMENTS 9/11/2009 
'--________ TO A PI~IVATE CLUB AND BASEMENT APARTMENT 

If you have questions about a particular building application, please contact the Permits Division at: (202) 442-4589. 

Search for another job 

Telephcme Dkec10rJr by Topic - ,"-gencies DC Council ~ Search· Elected Officials ,. Feedback'· Accessibility" Privacy & Security' Terms & Conditions 

http://cpms.dcra.dc.gov/OBPAT/Comments.aspx ?ID=Structural Review 

Page 1 of 1 

6/3/2010 



Department of Consumer & Regulatory Affairs 

Consumer & Regulatory Affairs 
nCAA HOME 
,ll,bw,wCRA 
Yow te> Reach 0s 
1'),,,,;': ,h~ Dit~.,,:to~· 

FOiA Requests 
~~e.'V$ MOOn" 

H&lpfvl LI~ks 
5i!€" Map 

SERVICES 
BLIII,j!ng P-&nn!ts 
Consu,"""''" PrOis-etiDn 
CorpO::'(s"loS 8sg)s1rah:lT') 
Eisvat:x Safet~· & 
R",g~\iatior, 

hO\T,i?,:w"'.ers Genter 
1,,51)03::;[lOns &. 
Er"f':.'rC6rrrs!"! 
U(,enses 
Off!ce of the Sun.·e~'ix 
Resider,;jal insp5ctions 
St(eet Vencing 
V ... cam PrClp6r'tles 
'N':lI:;;hlS 11 Meas'Jrss 
ZOrlir:g R.sq .... !re.'T:€r.ts 

INFORMATION 
A(f~r;cf Ca!t:lr:Oar & 

OUlr.'.:lilch 
Beard f;)r the. 
',-:::ondi3mi1s:1)o" 

oi insar;,tarf Buiid,ngs 
Buill:J:"''; Code Ath'isory 
CQ('1mittee 
C"o"ei9r Opoortu"i\les 
''::o"sintdior, Cods 
Cvon:linating BO.;ird 
Expired i3Uslr;es," 
L'ce"se lr'!torlT;a!I;:;11 
~lr9'No(ks Sales Per,'TlH 

""'0\0 GailBry 
Prcposed 200::;2-
DC Constn.ctio.r, Cc.'<.i'5 
Pubiicat'olls 
RC'oJrnin.1 Hc.vses 
SS(l'1ce HOiJr2 

3~!-~C.~~;1~~~:~~~~9 3:g.~s 
E:lro."cernem Pho!::.­
·'Jallary 

ONLINE SERVICE 
REQUES1'S 

Building Plan Review Status 

Project Information 

• Application ID: B0906887 
• Date filed: 6/26/2009 
• Address: 1360 ST SE 
• Agent: Michelle Miller, (703) 946-951:~ 

Review Status and Comments 

Please see the table below Dor d~ status 01:.' thi~·;;.s ,:,;re;;.v;,:i,;;;ew~an~d:.an~y~c,;;;o:,;m;:m:,;e;;:n~t~s;.. ==,========="'""======= 
Discipline Review Sllatlls . ________ ~us Date ~ 

Zoning Review Approved. App tor conversion ot basemenl apl to private club. 2 9/15/2009 
Zoning Review parking spaces provided per attached plat. _ 

If you have questions about a particular building application, please contact the Permits Division at: (202) 442-4589. 

Search l<)r another job 

Te!ephone Directory by TopiC Agenci~s - DC Council" Search Elected Officials' Feedback" Accessibility' I'rivacy & Security· Terms & Conditions 

http://cpms.dcra.dc.gov/OBPAT/Comments.aspx?ID=Zoning Review 

Page 1 of 1 

6/3/2010 
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703 0 Street SE 
Washington, DC 20003 
202.543.3344 
FAX 202,543.3507 

OFFICERS 

Chairper50n 
David Garrison 

Vlee Chairperson 
KenJarI>oe 

Secretary 
Kirstflfl Oldenburg 

Tr.e1iSurer 
Carol Gllfen 

Patliamtllltarian 
.Neil Glick 

COMMISSIONERS 

SMO 1 David Gamson 
SMO 2 M8("f ~ght 
SMD 3 N«man Metzger 
SMO 4 Kirstflfl Oldenburg 
SMO 5 Kenan Jarboe 
5MO 6 WiHHiH 
SMO 7 Carol Green 
SMO S Nei/·GJick 
SMO 9 MIChael PMterson 
SMO 10 Flancis Campbell 
SMD 11 Vacant 

<Apitol Hill/Southeast 

March 15" 2010 

Marc CLoud, Chainnan 
DC Board of Zoning Adjustment 
441_41b Street. NW 
Washington DC 2000 I 

Dear Mr. Chairman: 

On February 23. 2010. at its regular monthly meeting, properl:)' noticed and with a 
quorum present, Advisory Neigbborhood Commission 6B voted unanimously (9-0) 
to appeaJ the decision of the Zoning Administrator to grant Ii construction penn it to 
the Airports Councillntemationial (ACl) to renovate the property at 136 D Street SE 
as a ··private club". Asa resuit,ANC 6B requests that the BZA withdraw the permit 
on the grounds that the Zoning Administrator incorrectly approved the request, 

On December 8, 2009, ANC 6B was informed that construction was underway at 
136 D Street SE, Tbe Commission was alerted through an emBlil from Michael 
Wilson, the homeowner of the abutting property at 138 D Str~et SE. Mr. Wilson 
advised the Commissiorl that he had contacted DCRA i~md was informed that the 
permit was issued on th1~ grounds that the Zoning Administrator had decided that the 
propoS(~d use of the property qualified as an of~right "'private club", Mr. Wilson 
n~ported further that the pennit had not been posted when it was issued in September 
2009 and instead was posted in e:ar}y January 2010, wel!1 after construction started. 

After researching the issue, ANC 6B scheduled the matter for 4::onsideration at its 
wgular February meeting (originally scheduled for February 9 but postponed to 
Februruy 23 due to the snow em(~gency). At our February meeting. the ACI 
n::preseilltatives explained that ACI purchased the property in l",fay 2008 for the 
plllfPOS~: of creating a p1ace wher~~ ACI members could stay overnight while in town 
,on ACI business and thus avoid having to pay for expensive hotel lodging. The: 
PlrOpert:V was selected m:cause of its ready access to Congress, and to the FAA 
h~!adquarte:rs building on Independence A venue, the two primary locations where 
meetings are held that AGI members attend while in th~: city. 1111 June of2009, AGI 
requested a construction permit from DCRA, arguing that its proposed use of the 
property was as a "private club", a permitted use under the DC Zoning Code, 



Among the uses that are permitted as a matter .of right in an RA Distril~ are the 
following: 

"Privati;: club, lodge, fraternity house, sorority house, or dormitory., except when the use 
is a service customarily carried on lIlS a business." (11 DCMR Section 330.5(i)) 

Further, at Section 199.1, the DC Code define the term "private club" las follows: 
"a building and fac:ilities or premise:s used lOr operated by an organization or 
association fhr some common avoclltional purpose such lIlS, but not limited to, a 
fraternal, social, educational, or reclreational purpose; provided that the organization 
or assoc~iatiol1 shan be a non-profit c~rporation and registered with the U.S. Internal 
Revenue Service; goods, services, :t:oo<1, and beverages shall be sold on the premises 
only to mem1bers and their guests; and offi.ce~ space and activities shall be limited tlO 
that nec:essary and customarily incidental to maintaining the membership lmd 
financial records of the organization." 

ANC 6B notes that the purchase and us,e of residential properties by for-profit and non­
profit organizations for business purposes in the blocks adjacent to the House and Senate 
Office buildings has long been a problem. Notwithstanding periodic discussions with the 
Office of Zoning Administrator about tins probl,em over the years by both ANC 6B 
Commissioners and representatives of the Capitol Hill Restoration Socjety> tht:: city has 
declined to take action to block inappropriate uses of these properties in residcmtial areas. 

In this regard!, the clIlSe of 136 D Street SE is particularly troubling because IOf the Zoning 
Administrator's alPproval of the request to treat the proposed use as fit1ting the definition 
ofa "private club". ANC 6B's discussion with the representatives from ACI convinced 
the Commission iliat the actual use intended for this property is as lodging for the 
Council's membeJ['S - in other words, as: a hotel. The proposed use is thus "vo(;ational" 
rather than "avoc;ational" and thus does not meet the requirements of the code provision 
cited above. 

ANC 6B is concc~med that if the ruling of the Zoning Administrator is not revl~rsed, a 
new loophole of considerable size will have been opened up that could encow'age other 
applications for "private clubs" in our neighborhood. For these reasons, ANC 6B seeks 
to appeal the decision of the Zoning Administrator and request that the Board of Zoning 
Appeals withdraw' the permit 

CC: Airports Council International 
Michad WilslOn 

Sll~ 
David F. Garrison I 

Commissioner, ANC 6BOI 
Chair, ANC 6B 
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Club Info> About the Club 

The Capitol Hill Club has a rich heritage. The concept of a national social club for 
Republicans began as the dream of the late New Jersey Congressman" James C. 
Auchincloss, in 1950. 

Auchincloss and a group of 100 founding members from 22 states formed the 
nucleus of what has become the nation's premier political club. 

Beginning with the purchase of historic Capitol Hill property where the Library of 
Congress Madison Building stands today, the group opened the first clubhouse in 
1951. 

Eleven years later, the Club moved to more spacious headquarters, and in 1972 
built its present home, just one block from the U.S. CapitoL 

From its inception, members of the Capitol Hill Club have included the nation's 
most influential people _. Presidents and Vice Presidents, GOP Members of 
Congress, Governors, state party leaders and influential Republicans everywhere. 
We invite you to be among them. 

The impressive five-level clubhouse evokes a spirit of American pride. In the lobby, 
portraits of distinguished Republicans - past and present - reflect the history and 
tradition that define the Capitol Hill Club. 

https:llwww.memberstatements.com/tour/tours.cfm?tonrid=19767 5121/2010 
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Adjacent to the lobby is the richly appointed Eisenhower Lounge. Featuring 
portraits of its namesake couple and many Republican leaders, the Eisenhower 
Lounge is a prestigious location for Congressional receptions, parties and other 
important events. 

The stately second floor Presidential Dining Room offers splendid cuisine prepared 
by our renowned chefs. This room is a favorite place for Senators, Representatives 
and their guests to dine and discuss the day's political agenda. The dining room is 
open for lunch and dinner and is a superb venue for your most memorable 
weekend events. 

On our lower level, members enjoy the informal atmosphere of the Auchincloss 
Grill for breakfast, lunch" afternoon drinks and dinner. Always a popular spot, the 
Grill is especially busy after a late~night session of Congress .. 

Named after the Club's earlier address on C Street, the 75 Room feells like your 
own living room, with its sofas and nooks. The room offers wireless internet service 
to members for additional convenience. 

The third and fourth levels include a variety of dining and meeting rooms 
appropriate for all types o>f business and social occasions. The newly renovated 
fourth flour suites are an elegant setting for all events, whether a lunch meeting or 
evening reception. Groups from 10 to 400 can be accommodated with ease. High 
speed internet access is available in all our rooms. 

The third floor Bolton Room with its graceful furnishings is the perfect setting for 
distinctive banquets and receptions. 

Banquets, parties and receptions are the Capitol Hill Club's specialty. Our 
professional Catering Managers work closely with you to ensure the complete 
success of each event. Please look for more information regarding events under the 
Meetings and Events heading .. 

https:/ /www.memberstatements.com/tour/tours.cfm ?tourid= 19767 5/21/2010 
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Code of D.C. Municipal Regulations 

Garage, private - a building or other structure, or 
part of a building or structwe,. not exceeding nine 
hundred square feet (900 1't.2) in area, used for the 
parking of one (1) or more motor vehicles and having no 
repair or service facilities. 

Garage, public storage .- a building or other 
structure, or part of a building or structure, in which any 
l'1~pair, greasing, washing, or I~iznilar services are 
incidental to its primary u.se for the parking of motor 
vlehicles. 

Garage, repair - a building or other structure, or 
part of a building or structure, wil;h facilities for the 
repair of motor vehicles, includiJllg body and fender 
repair, painting, rE~building, reconditioning, 
upholstering, equipping, or otru!r motor vehicle 
maintenance or repair. 

Gasoline service station .- an area of land, 
including any structures on the are,a, USE!d for the retail 
sale of motor fuel and lubrkants and incidental services 
such as lubrication and hand-washing of motor vehicles, 
and the sale, installation, or minor repair of tires, 
batteries, or other automobile accessories. The term 
gasoline service station shall not include an automobile 
laundry or a repair garage. 

Glass, Clear and/or Low-Emissivity - glass with 
a visible light transmission rating of at least seventy 
percent (70%) and an outdoor visible light reflectance 
rating of no greater than s;eventeell percent (17%). (52 
DCR9713) 

Gross floor area - the sum of the gross horizontal 
areas of the several floors of all buildings on the lot, 
measured from the exterior faces of exterior walls and 
from the center line of walls Ileparating two (2) 
buildings. 

The term "gross floor aria a" shall include basements, 
elevator shafts, and stairwells at eaeh story; floor space 
used for mechanical equipment (with structural 
headroom of six feet, six inches (6 :ft., 6 in.), or more); 
penthouses; attic spa~e (whether or not a floor has 
actually been laid, providing structural headroom of six 
feet, six inches (6 ft., 6 in.), or more); interior balconies; 
and mezzanines. 

The term "gross floor area" shall not include cellars 
and outside balconies that do not exceed a projection of 
six feet (6 ft.) beyond the exterior walls of the building. 
(Case 62-32, May 29, 1962) 

Ground floor - the floor that is nearest in grade 
elevation to the adjacent sU!iace of the public right-of­
way. (48 DCR 9832) 

Habitable room - an undivided enclosed space 
used for living, sleeping, or kitchen facilities. The term 
habitable room shall not include attics, cellars, corridors, 
hallways, laundries, serving or storage pantries, 
bathrooms, or similar space; neither shall it include 
mechanically ventilated interior kitchens less than one 
hundred square feet (100 fUl) in area, nor kitchens in 
commercial establishments. 

Historic district - an area, place, site, vicinity, or 
neighborhood designated-as such by the Joint Committee 
on Landmarks of the National Capital for inclusion in 
the District of Columbia Inventory of Historic Sites. (25 
DCR2772) 

Historic landmark - 81 building, structure, site, 
place, monument, work of alt, or other similar object 

October 2007 

Section 199 

designated as stich by the Joint Committee on 
Landlmarks of the National Capital for indusion in the 
District of Columbia Inventory of Historic Sites. (25 DCR 
2772) 

Home sales p8.rty - a gathering that is held at a 
dweUing of any kind for the purpose of selling or 
distrih~ting goods olr services. (35 DCR 6916) 

, otel- a building or part of a building in which not 
less than thirty (30) habitable rooms or suites are 
reser!led primarily for transient guests who rent the 
rooIllJl or suites 0111 a daily basis and where meals, 
prepal'1~d in a kit.~hen on the premises by the 
management or a concessionaire of the management, 
may be eaten in a dining room accommodating 
simultaneously I:tOt less than thirty (30) persons. The 
dining :room shall be, iaternally accessible from the lobby. 

The term "hotel" shall not be interpreted to include 
an apartment house, rooming house, boarding house, 
tenement house, or private club. All areas within a hotel 
shall be included in one (1) of the following categories: 

(a) Commercial adjuncts - retail and service 
establishments customarily incidental and 
subordinate to hotel llSe, such as restaurant, dining 
room, cocktail lounge,' coffee shop, dry cleaning, 
laundry, preElsing or tailoring establishment, florist 
shop, barber shop, beauty parlor, cigar or news 
stand, and other s:ilnilar uses; 

(b) Exhibit space· floor areal within a hotel 
primarily designed for the display'*-and storage of 
exhibits for conferences, trade fairs, and similar 
group events; 

(c) Function room - a room within a hotel 
used primarily to accommodate gatherings of hotel 
guests and visitors, such as meetings, banquets, 
and other group events; 

(d) Guestroom areas - floor area within a 
hotel devoted to guestrooms or suites, including 
individual bathrooms, entrance foyers, corridors, 
elevators, stairs, floor pantries, and other space 
directly supportive of guest rooms. The main lobby, 
front desk, and hotel administrative offices are also 
included in guestroom areas for purposes of pro­
rating floor Ellie a between residential and 
nonresidential uses in applicable zones; and 

(e) Service areas - floor area within a hotel 
devoted to mechanical services and storage 
supportive of the hotel as a total entity, including 
boiler room, mechanical platforms, electrical 
switchboard, workshops and maintenance areas, 
storage areas,. employee faci1itie~ (locker rooms, 
canteen, and engineer's office), and similar uses. (36 
DCR 7625) 
Impervious surface -- an area that impedes the 

percolation of water iato the subsoil and ilnpedes plant 
growth. Impervious s:urfaces include the footprints of 
principal and accessory buildings, footprints of patios, 
driveways, other paved areas, tennis courts, and 
swimming pools, andl any path or walkway that is 
covered by ilnpervious material. (39 DCR 1904) 

Imp.ervious sllrJ'a,~e coverage - the percentage of 
the land area of a lot that is covered by impervious 
surfaces, which percentage shall be determined by 
dividing the gross impervious surface area of a lot by the 
total area of the lot. (3B DCR 1904) 

111-11 
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1. Cosmos Club 
https://www.cosmosclub.orgl 

The Cosmos Club focuses on science, literature, and the arts. There are approximately 12 bedrooms 
available for members and guest of members. The Club has a peJrsonallibr:ary for members use and provided 
many calendar events every month, including luncheons, table discussions" evening lectures, musical 
concerts, and bridge games. 

There are several dining options available, breakfast, lunch, dinner, afternoon tea, and evening cocktails. 
There are also private rooms available for dinners, parties, weddings, and receptions. 

2. Army and Navy Club 
http://www.armynavyclub.orgl 

The Army-Navy Club is home to about 7,000 member, approximately 3,000 in the DC area. It provides 29 
guest rooms and suites for members and friends. The Club is host to business luncheons, meetings, social 
gatherings, lectures, elegant dinners, black tie events, ladies luneheon~ and weddings. 

The club has several dining options, including a main dining room, grill, and cocktail lounge. It also is 
equipped with a gym and private library with 20,000+ volumes. 
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GOVERNMENT OF THE I>ISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

* -1.r * 

Appeal No. 17391 of Diana de Brito and Jonathaltl Gottlieb pursuant to 11 DCMR 
§ § 3100 and 3101, from the administrative decisions of the Department of Consumer 
and Regulatory Affairs (DCRA) in the issuance of Building Permit Nos. B-472018, 
B-450009, B-451175, B-452735, and B-452577 for property located at 2620 Foxhall 
Road, NW (Lot 1031, Square 1397). 

HEARING DATES: 
DECISION DATE: 

November 29, 21305 and January 10, 20106 
January 10,2006 

DECISION AND ORDER 

I 

This appeal was filed with the Board of Zoning Adjustment (the Board) on June 24, 
2005, challenging DCRA"s d,~cisions to approve five building permits that were 
issued over a period spanning between May, 2003 and April, 2005. The property 
owner to whom the permits were issued moved to dismiss the appeal and the Board 
scheduled a hearing on the motion. At the hearing, the Board heard from the property 
owner, from DCRA (who had joined in the motion to dismiss), and from the 
Appellant and the affected ANC. The Board found that the appeal of the first four 
permits had been untimely filed and that the appeal of the fifth permit (the fence 
permit) did not state a claim for a zoning review error. As a result, the Board granted 
the property owner's motion to dismiss. A full discussion of the facts and law that 
support this conclusion follows. 

PRELIMINARY MATTERS 

Notice of Public Hearing 
The Office of Zoning scheduled a hearing on November 29, 2005. In accordance 
with 11 DCMR §§3112.13 and 3112.14, the Office of Zoning mailed notice of the 
hearing to the Appellant, ANC 3D (the ANC in which the subject property is located), 
the property owner, and DORA. 

441 4th Street, N.W., Suite 200/21O-S, Washington, D.C. 20001 
Telephone: (202) 727-6311 Facsimile: (202) 727-6072 Web Site: \\ww.dcoz.dc.gov 
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Parties 
The Appellant in this case is Diana de Brito and her husband" Jonathan Gottlieb 
(Appellant). Ms. de: Brito and Mr. Gottlieb reside at 4610 Dexter Street, NW, which 
abuts the subject property to the north (See, tab B appended to Exhibit 20). Ms. de 
Brito authorized her husband tlO act on her behalf during the appeal (Exhibit 2). 

Eugene and Carol Ludwig, the owners of the subject property, were represented by 
the law fIrm of Holland & Knight. As the property owner, the Ludwigs are 
automatically a party under 11 DCMR § 3199.1 and will hereaftt~r be referred to as 
the owner. 

ANC 3D, as the affected ANC, was automatically a party in this appeal. In a 
resolution dated Decembc~r 5, 2005 (Exhibit 25), the ANC voted to support a 
continuance of the Board hearing. In a later resolution dated January 9, 2006, the 
ANC voted to support the appeal. The resolution was issued after a regularly 
scheduled monthly meeting with a quorum present (Exhibit 30). Among other things, 
the ANC cited the "piecemeal manner" in which the permits were obtained and the 
project had been developed, and a "massing of structures" that is inconsistent with the 
character of the Wesley Heights Overlay. Alma Gates, the ANC representative who 
testifIed at the hearing, stated that even though the subject property is outside of tht:: 
Overlay, it impacts on nearby properties that are within its boundaries. 

DCRA appeared during the proceedings and was represented by Lisa Bell, Esq. 

Motion to Dismiss and Continuance 
The owner flIed a motion to dismiss prior to the hearing scheduled on November 29, 
2005 (Exhibit 20). On that date appellant requested a continuance so that he and the 
ANC could respond to the owner's motion. Appellant also asked that the hearing be 
continued until such time as the Board issued its decision in Appeal No. 17285 (the 
"Economides case"), a case appellant claimed was '''similar'' to the present appeaL 
The owner and DCRA each argued against a lengthy continuance. They asserted that 
the Economides case had no bearing on this matter because it applied only to 
properties within the Wesley Heights Overlay, and the subject property was located 
outside of the Overlay. The Board declined to hold this matter in abeyance pending a 
final decision in the Economides easel. However, it did continue the hearing to 
January 10, 2006, directing filings from Appellant and the ANC by December 20, 
2005, and any replies by January 3, 2006. It also granted appellant's request to 
amend his appeal. 

I A final order was issued on or about Mar(:h 24, 2006, see, Appeal No. 17285 of Patrick 1. Carome. 
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The Property 
FINDINGS OF FACT 

1. The property is located at 2620 Foxhall Road, NW, Lot 1031, Square 1397, 
and is zoned R-1-A. It is a large property consisting of approximately 124,980 square 
feet, which the owner has deVeloped as a single-family home with a pool, tennis 
courts and related structures (Exhibits 1,3). 

2. Although the property is located within the Wesley Heights area, it is not 
located within the boundaries of the Wesley Heights Overlay (WH Overlay) (Exhibit 
20, Tab C, Exhibit 27)? 

The Permits 
3. DCRA issued four building permits within four months of each other in 2003 
(the 2003 permits), as follows: 

(a) Building Permit No. B451175, dated May 9, 2003 for site work and grading 
for a future single family dwelling, a retaining wall and a tennis court; 
(b) Building Permit No. B452577, dated June 26, 2003, flJr the footing and 

foundation for the: singl1e-family dwelling; 
(c) Building Permit No .. B452735, dated July 1, 2003,. which revised permit 

B451175 to change the structural design of the tennis court according to submitted 
plans; and 

(d) Building Permit No. B4550009, dated September 15,2003, for construction 
of a three-story wood frame house, a new driveway, retaining walls, and 
terraces. (See, Exhibits 3, 20, 27). 

4. DCRA issued Building Permit No. B472018 (the fence plelmit) dated April 27, 
2005, authorizing the construction of fences at the property. The fence permit 
allowed the following: 

(a) "NEW FENCE -- 7 [feet] ENTIRELY ON OWNER'S LAND" 
(b) "BLACK VINYL COATED CIL 7 [FEET] FENCE" 
( c) "(NATURAL) WOOD PRIV ACY FENCE" 
(d) "WROUGHT IRON (BLACK) FENCE" 

(See, Exhibits 3, 20, and Attachment A to Exhibit 27). 

2 The Wesley Heights (WII) Overlay is a zoning overlay that was designed by the Zoning 
Commission to preserve and e:nhanee the low density character of the Wesley Heights area, 
see, 11 DCMR §§1541-1543. Properties within the Overlay are subject to more stringent 
restrictions than the development standards of the underlying R-l zone. 
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!=ommunications Betwe~en the Parties 
:;. Appellant contacted the owner within a few weeks after purchasing his own 
property in January 2003. During that discussion and subsequent discussions, 
a.ppellant asked about development plans and sought assuranees that he would not be 
adversely affected by those pliills (Exhibit 26, p. 3,4). 

6. Appellant also contacted the owner and his agents to "express objections" once 
construction began at the subject property (Exhibit 26). The record is unclear as to 
the exact time period or frequency of communications between appellant and the 
owner. However, the Board finds that, based upon appellant's own statement, there 
were several communications regarding the dE:velopment and appellant was 
"repeatedly assured" that his objections would be cured (Exhibit 26, p. 4, 5). 

Construction 
7. Construction of the new home was comph~ted to the point where it was 
completely under roof no later than April, 2004 (Exhibit 20). 

The Appeal 
8. The appeal was filed on June 24, 2005, more than 17 months after the last of 
the 2003 permits was issued3

, and exactly 60 days after the fence pennit had been 
issued (Exhibit 1). The appeal was filed more than one year after the dwelling 
structure was under roof. 

9. Appellant filed a "Statement in Support of Appeal" detailing the basis of his 
claims (Exhibit 3). Appellant alleges that the 2003 pennits violate various provisions 
of the Zoning Regulations, including side yard requirements (§ 405), rear yard 
requirements (§ 404), and restrictions of the Wesley Heights Overlay (§ 1541). 
Appellant also alleges that the fence permit allowed the construction of fences in 
violation of the seven feet height limit within the Building Code (12 DCMR 3110) 
(Exhibit 3). 

The Restated Appeal, 
10. On or about January 9, 2006, Appellant submitted an '''Amended and Restated 
Statement in Support of [its] Appeal"(Exhibit 29). In his AmE:nd.ed Statement and 
during argument before the Board, Appellant cited additional violations of the Zoning 
Regulations, including § 2503.3. Section 2503.3 allows construction of a fence in a 
required open space, but only if it is "constructed in accordance with the D.C. 
Buildirlg Code" (Exhibit 29, p. 18). Appellant maintains that the fence pennit issued 

3 The appeal was filed more than two years after permit B-451175 was issued on May 9, 2003, and nearly two 
years after permits B-452577 and B-452735 were issued on June 26,2003, and July I!, 2003, respectively. 
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by DCRA allowed fences which exceed the maximum height of seven feet urder the 
Building Code. 

11. Appellant submitted photographs of the sul:~ect property that were taken in 
January, 2006 (Exhibit 32). The photographs depict construction at the subject 
property, including various fi~nces and "platform Structufl~S". (See, Tabs G - Q, 
appended to Exhibit 32). Appellant maintains that the fences are more than seven feet 
tall and, in some instances, consist of a fence placed "on top of' a platform structUre 
Exhibit 32, Tr. at 102). 

12. Appellant maintains that he could not know the scope of work at the property 
at the time the permits were issued because he was "misled" by the owner and the 
construction was ongoing as of the date of the public hearing. 

CONCLUSIONS OF LAW 

Motion to Dismiss 
The owner filed a motion to dismiss the appeal on grounds that: (1) the appeal 

was untimely filed as to the 2003 permits; (2) the Board lacks subject matter 
jurisdiction as to the appeal of the fence pt~rmit because it is a challenge under the. ' 
Building Code, not the Zoning Regulations; and (3) the appeal of the fence permit is 
without a factual basis in the Zoning Regulations because there is no provision of the 
WH Overlay regulations that applies to the property. 

DCRA joined in the owner's motion and argues, in addition, that: (1) whether 
the fence permit violates height limits undt~r the Building Code is not an issue of 
zoning review; and (2) with respect to the fence permit, appellant has failed to 
identify or state an error in the zoning review process, and re:li\~s solely on the actual 
fence height after construction (see, Exhibit 27). 

The Administrative Decision Complained Of 
Pursuant to the Zoning Act, the Board has jurisdiction to hear appeals alleging 

"error in any order, requirement, decision, determination, or refusal made by ... any 
[District] administrative officer or body in the carrying out or ,en£orcement of' the 
Zoning Regulations. D.C. Official Code § 6-641.07(g)(1) (2001). Therefore, the 
threshold question is to identify the administrative decision ( or decisions) being 
complained of. There is no dispute that the appeal stems from the issuance of the four 
pennits issued in 2003 (the 2003 permits) and the fence permit that was issued in 
2005. Accordingly, the appeal rt~lates to the issuance of the five building pelmits. 
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Jimeliness 
The District of Columbia Court of Appeals has held that "[ t ]he timely filing of 

an appeal with the Board is mandatory and jurisdictional." "Mendelson v. District of 
Columbia Board of Zoning Aqjustment, 645 A.2d 1090, 1093 (D.C. 1994). 

The rules governing the timely filing of an appeal before the Board are set 
forth in 11 DCMR § 3112.2. Subsection 3112.2(a) provides that an appeal must be 
filed within sixty (60) days from the date the person filing the appeal had notice or 
knowledge of the decision complained of, or reasonably should have had notice or 
knowledge, whichever is earIier. Section 3112.2 (b) also applies with respect to 
approval of the house construction. That provision states that no appeal shall be filed 
later than 10 days after the structure or part thereof in question is under roof. 4 

However, § 3112.2( c) provides that notwithstanding § 3112.2(a) and (b), an appellant 
shall have a minimum of sixty (60) days from the date of the administrative decision 
complained of in which to file an appeal. Finally, § 3112.2( d) provides that the Board 
may extend the 60-day time limit only if the appellant demonstrates that: (1) there are 
exceptional circumstances that are outside the appellant's control and could not have 
been reasonably anticipated that substantially impaired the appellant's ability to file 
an appeal to the Board; and (2) the extension of time will not prejudice the parties to 
the appeal. 

The Appeal of Each of th«! 2003 Permits was Untimely 
With respect to each of the 2003 permits, this appeal was filed well after the 

60-day time period had expired. It was filed more than 17 months after the pennit 
issued in September, 2003, nearly two years after the pennits issued in June, 2003 and 
July, 2003, and more than two years after the pennit issued in May, 2003 .. It was also 
filed more than one year after the dwelling was under roof (see, Finding of Fact 8). 

As will be explained below, the Board does not find there were exceptional 
circumstances beyond appellant's control which impaired his ability to file a timely 
appeal. Moreover, any extension of time would certainly prejudice the ovmer. 
Therefore, even if the Board were persuaded that an extension was justified, the 
appellant cannot make the n~quired showing under § 3 112 (d). 

By his own admission, Appellant objlected to the devdopment at the site for 
nearly two years before filing this appeal. There is no doubt app1ellant engaged in 
discussion with the owner and his agents during this time. The: owner may not have 

4 The subsection goes on to define "under roof' as "the stage of completion of a structure or part thereof when 
the main roof of the structure or part thereof, and the roofs of any structures on the main roof or part thereot: are 
in place". 
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been entirely candid during these discussions, and appellant may very w~ll have 
wished to avoid the difficulty and expense of prosecuting an appeal. However, even 
if the Board were to find that appellant was misled by the owner at some point, the 
scope of work at the property should have been obvious once the house was under 
roof during the spring of 2004. A party who chooses to engage in negotiations or 
other ways to resolve a dispute does not thereby extend its time for filing an appeal, 
see, Waste Management v. District of Columbia Board of Zoning Acijustment, 775 
A.2d 1117 (D.C. 2001)5; Woodley Park Community Ass 'n v. District of ColumEia 
Board of Zoning Adjustment" 490 A.2d 628 (D.C. 1985). The Board need "not 
countenance delay in taking an appeal when it is merely convenient for an appellant 
to defer in making that decision." Waste Management, supra. 

Appellant argues that the five permits were obtained in piecemeal fashion, 
hindering his ability to access the scope of development until the fifth permit - the 
fence permit -- was issued" Appellant claims that, in this respect, the facts are similar 
to those in the Sisson case, a timely appeal that was filed long after the issuance of the 
initial permit, Sisson v. District of Columbia Board of Zoning Adjustment, 805 A.2d 
964 (D.C. 2002). The Board does not find the facts in this case to be similar to 
Sisson. 

In Sisson, the Board found that the time for filing an appeal could not be 
measured from the issuanc,e of the initial permit because observers were not fairly on 
notice at that time regarding the scope of the entire project. Specifically, the Board 
found that the appellant could not access potential zoning issues such as lot 
occupancy until the last of five permits had been issued. In this case, the claims of 
violation relate to the siting of improvements and the bulk and height of those 
improvements, all of which were apparent to the appellant early on (Findings of Fact 
5-7). 

The Fence Permit 
The appeal of the fence permit was timely filed. As stated in the Findings of 

Fact, the appeal was filed on the 60th day after the fence permit was issued (Finding 
of Fact 8). Thus, the issuance of the fence permit is properly before this Board. 

5 Appellant claims the Waste Management case is distinguishable from this matter becausl~ it involved the 
issuance of a certificate of occupancy rather than a building permit, and a challenge by a corporation rather than 
an individual homeowner. The Board disagrees with this reasoning. 
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~ubiect Matter Jurisdiction 
The Board finds that its has subject matter jurisdiction to decide the appeal of 

the fence permit. The Zoning Act of 1938 provides that "[a]ppeals to the Board of 
Adjustment may be taken by any person aggrieved ... by any decision ... granting or 
refusing a building pennit '" based in whole or in part upon any zoning regulation," 
D.C. Official Code § 6-6-641.07 (t). As will be explained later, the relevant zoning 
regulation for the purposes of this appeal is 11 DCMR § 2503.3, which is an 
exception to the requirem(~nt of § 2503.1 "that every part of a yard required under this 
title shall be open and unobstructed to the sky from the ground up." Subsection 
2503.3 permits the construction of a fence in a required yard, if "constructed in 
accordance with the D.C. Building Code"" The parties all agree that the Building 
Code imposes a maximum fence height of 7 feet, which Appellant contends was 
allowed to be exceeded by DCRA. 

That the Appellant was aggrieved by the grant of the fence permit is not 
contested. Because section 10 of the Zoning Act (D.C. Official Code § 6-641.09) 
prohibits the issuance of a building permit "unless the plans of and for the proposed 
... construction ... fully conform to the provisions of' the Zoning Regulations, and 
because the fence at issue was in a required yard, DCRA was obligated to determine 
whether the owner's plans fully conformed to § 2503.3, including the incorporated 
height limitation. The issuance of the permit signified DCRA determination that it 
did. Since the Appellant alleged he was aggrieved by the grant of a building permit, 
the issuance of which was based in part on the Zoning Regulations, the Board had 
subject matter jurisdiction to hear his appeal. 

Failure to State a Claim of Zoning Error 
However, the Board agrees with DCRA that appellant has not sufficiently 

identified a claim of zoning errOL As the property is not within the WH Overlay, 
appellant cannot rely on violations relating to the Overlay restrictions. The only 
possible claim of zoning error was that DCRA issued the fence permit in violation of 
§ 2503.3. 

Yet, Appellant does not claim that DCRA improperly issued the pennit. He 
points to no faulty plans or improper calculations, nor does he allege that the permit 
authorized a fence greater than 7 feet in height. In fact, the fence pennit expressly 
limits the fence height to seven feet (Atta(~hment A to Exhibit 27). Instead, the 
Appellant focuses on the ac1ual height of the fence, as built, and argues that it exceeds 
7 feet (See, Findings of Fact 9-11). However, this fact, even if established, would not 
constitute an error in DCRA's zoning revie~w process. Because this is an appeal 
arising from the grant of a building permit, and no eITor with respect to that decision 
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is aBeged, the motion to dismiss the appeal as it relates to the fence permit must be 
granted. 

The Board is required under § 13 of the Advisory Neighborhood Commission 
Act of 1975, effective October 10, 1975 (D.C. Law 1-21), as amended; D.C. Official 
Code § 1-9.1O(d)(3)(A», to give "great weight" to the issues and concerns raised in 
the affected ANC's recommendations. ANC 3D voted to support the appeal, 
supporting the appellant's position regarding timeliness and inconsistencies with th'e 
WH Overlay. As stated in this Decision and Order, the appeal relating to the 2003 
permits was untimely filed and the property is not located in th(~ WH Overlay. 

For reasons discussed above, the Board must grant the motion to dismiss the 
appeal as it relates to the 2003 permits. It is hereby ORDE:RED that the motion to 
dismiss the appeal is GRANTED based upon Appellant's having untimely filed it. 

Vote taken on January 10, 2006 

VOTE: 5-0-0 (Geoffrey H. Griffis, Ruthanne G. Miller, Curtis L. Etherly, Jr., 
John A. Mann II and John G. Parsons in support of the motion) 

For reasons discussed abovl:~, the Board must grant the motion to dismiss the appeal as 
it relates to the fence pennit. It is hereby ORDERED that the motion to dismiss is 
GRANTED based upon Appellant's failure to sufficiently identify a zoning review 
error. 

VOTE,: 3-2-0 (Geoffrey H. Griffis, Curtis L Etherly, Jr. and John A. Mann II in 
support of the motion; Ruthanne G. Miller and John G. Parsons 
in opposition to the motion) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
Each concurring member has approved the issuance of this Decision and Order. 

ATTESTED BY: 
JERRIL Y R. KRESS, FAIA 
Director, Office~ of Zoning cJ---

OCT 022006 
FINAL, DATE OF ORDER: 
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PURSUANT TO 11 DCfvfR § 3125.6, THIS ORDER WILL BECOME FINAL UPON 
ITS FILING IN THE RECORD AND SERVICE ·UPON THE PARTIES. UNDER 11 
DCMR § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER 
IT BECOMES FINAL. 
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As Director of the Office of Zoning, I hereby certify and attest that on OCTOBER 21 
2006, a copy of the order entered on that date in this matter was mailed first class, 
postage prepaid or delivered via inter-agency mail, to each party and public agency who 
appeared and participated in tht:~ public hearing concerning the matter, and who is listed 
below: 

Diana de Brito, Esq. 
c/o Cadwalader 
1201 F Street, N.W. 
Washington, D.C. 20004 

Jonathan Gottlieb 
4610 Dexter Street, N.'W. 
Washington, D.C. 20007 

Christopher H. Collins, Esq. 
Paul Kiernan, Esq. 
Thomas J. Carroll, Esq. 
Holland & Knight LLP 
2099 Pennsylvania Avenue, N.W., Suite 100 
Washington, D.C. 20006 

Lisa A. Bell, Esq. 
Office of the General Counsel 
941 North Capitol Street, N.E. 
Washington, D.C. 20002 

Eugene & Carol Ludwig 
4545 Dexter Street, N.W. 
Washington, D.C. 20007 

Chairperson 
Advisory Neighborhood Commission 3D 
P.O. Box 40846 
Palisades Station 
Washington, D.C. 20016 

441 4th Street, N.W., Suite 200/21O-S, Washington, D.C. 20001 
Telephone: (202) 727-631 J Facsimile: (202) 727-6072 E-Mail: dcoz@dc:.,gQY Web Site: www.dcoz.dc.gov 
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Single Member District Commissioner 3DO I 
Advisory Neighborhood Commission 3D 
P.O. Box 40846 
Palisades Station 
Washington, D.C. 20016 

Bill Crews 
Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
Building and Land Regulation Administration 
941 North Capitol Street, N .E., Suite 2000 
Washington, D.C. 20002 

CounCilmember Kathleen Patterson 
Ward 3 
1350 Pennsylvania Avenue, N.W., Suite 107 
Washington, D.C. 20004 

Ellen Mc:Carthy, Director 
Office of Planning 
801 North Capitol Street, N.E., 4th Floor 
Washington, D.C. 20002 

Alan Bergstein 
Office of the Attorney Genera! 
441 4th St.reet, N.W., 7th Floor 
Washington, D.C. 20001 

Jill Stern 
General Counsel 
941 North Capitol Street, N.E'l' Suite 9400 
Washington, D.C. 20002 

ATTESTED BY: 

TWR 

/) , 
-~~.,.-. 
.JERRIL Y R. KRESS, FAIA L ..... 
Director, Office of Zoning r' 
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Ms. Nancy Zimini 
Airports Council International 
1775 K Street, NW 
Suite 500 
Washington, DC 20006 

Dear Nancy: 

July 3,2003 

Enclosed is one fully executed original of the Lease Amendment between 
between United Food and Commercial Workers International UnIon and Airports Council 
International, effective July 1, :200:3. 

If you have any questions, please do not hesitate to contact me. 

Enclosure 

Douglas H. Dority, International President 
Joseph l~ Hansen, International Secretary-Treasurer 
"~3 

Sincereiy, 

Teresa M. Dumas, Director 
Operational Support and Services Office 

• 

United Food & Commercial WorkElrs International Union, AFL-CIO, CLC 
1775 K Street, NW • Washington DC 20006-1598 
Office (202) 223-3111 .. FRx (?O?) 4RR-1!1R? • wwwlJfcwom 



L.EASE AMENDMENT 

This Lease Amendment is made and entered into as of the latter date set forth below between 

and among DOUGLAS H. DORITY, Trustee and President, JOSEPH T. HANSEN, Trustee and 

Secretary-Treasurer, SARAH PALMER AMOS, Trustee and Executive Vice President, ANTHONY 

M. PERRONE, Trustee and Executive Vice President, MICHAEL E. LEONARD, Trustee and 

Executive Vice President (collectively, "Landlord") and the AIRPORTS COUNCIL 

INTERNATIONAL - NORTH AMERICA ("Tenant"). 

Recital 

The parties have agreed to extend the term of the Office Lease dated February 17, 1994 (the 

"Office Lease"), in accordance with the terms set forth below. 

In consideration of their mutual agreements, the parties agree to amend the Office Lease as 

follows: 

1. The term ofthe Office Lease is hereby exte~nded for 9 years beginning July 1, 2003 (the 

new "Lease Commencemept Date"), and ending June~ 30, 2012 (such 9 year period being referred 

to herein as the "Extended Term"). 

2. Tenant has the option to terminate this Office Lease effective at the end ofthe 7th year of 

the Extended Term (i.e., effective as of June 30, 2010) by providing Landlord with written notice 

no later than June 30, 2009, and no earHer than April 30, 2009, with time: being of the es~ence. If 

Tenant exercises this option, Tenant shall pay to Landlord all unamortized costs of this amendment 

for all unamortized leasing commissions and all unamortized costs of aU improvements refenred to 

below incurred by Landlord it). c01l1le:ction with this Amendment. Within 90 days of the completion 

of such improvements, Landlord shall provide Tenant with an itemization of the costs of the 



improvements. Landlord shall return to Tenant the Security Deposit in accordance with applicable 

Lease terms. 

3. The Minimum Monthly Base Rental for the Extended Tenn shall be: 

First year: 
Second year: 
Third y~~ar: 
Fourth year: 
Fifth year: 
Sixth y~:aI': 

tr~venth year 
Eighth year: 
Ninth year:: 

It is expressly understood ;md agreed that the annual escalations set forth in Section 6 of the 

Lease shall not be applicable during the Extended Term. 
.," 

4. The parties agree for the purpose of calculating Tenant's share of increases in Real Estate 

Taxes and Operating costs the Base Year is defined in Section 5(b) to 2004. 

5. Tenant shall have one 5-year option to rene:w the Office Lease at the then market rate for 

comparable space and buildings within the Central Business District in Vlashington, D.C. "Market 

rate" means the fair market rate per square foct of rentable area that would be agreed upon between 

a landlord and tenant entering into a new lease for comparable space as to location, size and 

configur~tion in a comparable building taking into consideration the applicable base year for 

passthroughs of Real Estate Taxes :and Operating Costs. Tenant shall exercise this option hy giving 

Landlord written notice no later than September 30, 201 L If the parties cannot agree by 

December 31, 2011, rent shall be determined as follows: within 10 days after failing to agree, each 

party will select one licenseq broker with at least 5 years experience in the dmvntown Washmgton, 

D.C., office market, and within 10 days following their appointment, those two shall select a third 
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broker with the same qualifieations. TIle amount the 3 brokers determine shan be final and binding. 

If the 3 brokers can not reach agree~ment \\<ithin 10 days after the appointment of the third, Mininmm 

Monthly Base Rent shall be the average of the amolmts the 3 brokers detemline. Each party shall 

pay the fees and expenses of the broker each selects, and split the fees and expenses of the third 

broker. 

6. Landlord shall make improvements to the Demised Premises in accordance with a 
L~" AC-T<e-iQ 

mutually agreed plan. Landlord shall provide an allowance up to ~ per rentable square foot. 

Tenant shall submit to Lal1dlord for prior approval, which approval shall not be unreasonably 

withheld, delayed or conditioned, all plcms and specifications for any improvementS. Landlord shall 

reviewal1d approve or reject such plans and specifications within 10 business days of T(~nal1t's 

submission in Landlord's reasonable discretion. Ltl order to ensure timely completion of the 

Improvements, Tenant agrees to make any changes to the plans and specifications promptly after 

execution of the Lease Amendment. AU improvements shall be made by a Union general contractor 

and Union subcontractors ~5IDdlord approves in advance. Landlord shall eompetitively bid all work 

to no less than two qualified contractors as the case may be. 

7. Such allowal1ce will be used only for improvements to the Demised Premises including 

the following categories of costs: construction, including the cost of architectural, engim~ering, 

design, space planning, construction oversight fee (2% of hard costs), design and permit iee:s. 

8. The parties acknowledge that with the payment of the allowances slet forth in this Lease 

Amendment, the Landlord will have~ complied with all of its obligations to improve, repair and ahler 

the Demised Premises, and.that Tenant accepts the Demised Premises in an "as is" condition. 

3 



Notwithstanding the foregoing, Landlord shall continue to maintain and repair the Building and the 

Demist~ Premises as required by the Lease. 

9. The parties agree that the Gersten Commercial Realty Group rc~presents the Tenant in this 

transaction, The parties agree that the Landlord shall pay the Gersten Commercial Realty Group 

("Broker") a commission under a separate agreement between Landlord and Broker. Tenant 

represents that no other broker has represented Tenlmt in this transaction and hereby indemnifies 

Landlord for any fees or commissions any broker other than Broker claims Landlord owes in 

connection with this transaction. 

10. Section 29 of the Leas(~ is hereby deleted .. 

11. Except as expressly modifi.ed hereby, the parties agree that all of the other tenns and 

conditions of the Office Lease remain in full force in effect during the Extended Tenn. 



IN WIlNESS \VHEREOF, Landlord and Tenant hav'e executed this Lease under seal on the: 

day and year written below. 

Date: Jlme30-, 2003 

Date: JunejQ, 2003 

Date: June~UJ, 2003 

Date: June3a., 2003 

Date: June&Q, 2003 

Date: June)!/, 2003 

LANDLORD: 

~'-r-+-~ 
Douglas . Dority" 
Trustee and President 

Oodu~::r.~ 
il'~. Hansen, 

Trustee and Secnetuy-Treasurer 
/ I ' 

~ 
Sarah Palmer Amos, .. 
Trustee and Executive Vice President 

Anthony M. Pe one, 
Trustee and Executive Vice preSide

r . A/M~,a L__ ' ~~nCh _ 

Michael E. Leonrut1, 
Trustee and Executive Vice President 

TENANT: 

AIRPORTS COUNCIL lNTERNATIONAL 
NORTH AMERICA 

1-17 . ~. 
By~ /i~I::~~=~_ 

David Z. Plavin 
Presid(~nt 
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