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J

DISTRICT OF COLUMBIA’S POST-HEARING BRIEF
The Appelles, the District of Columbia Department of Consumer and Regulatory Affairs

{“Appellee” or “DCRA™Y, by and through undersigned counsel, hereby submits its post-hearing

brief as permitted by the Board af their Diocomber 14, 2010 public meeting. At that me :
Board deliberated the merits of this case, but was unable to reach a consensus to cither deny or
grant the appeal. Consequently, the Board left the record open for the parties to file additional
briefs. DURA files this brief 1o restate its position and address points raised by the Bowrd during

This case began as 4 challenge by the Appellant to the Apeil 21, 2010 certificate of

of a “restaurant with nightclub™ at 2127 Queens Chapel Road, NE (“the Property”) known as the

g ¢ b ey, X 5 P e : B T ¥t x 3 e ¥ - ;
Stadium Club.” The April 217 OO was issued with a condition requiring the filing of & covenant.

- After the Stadinm Club complied with that condition, DCRA issued a permanent CO for a

“restaurant with nightclub” on June 22, 2010 (“the June 22™ €O
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The sole igsue)

a SOBE. He stated, “the Stadium Club offers nude dancing and is, therefore, a sexually oviented

business.” See Padow’s email of June 7.

As DCRA has previously explained, Padow’s contention that nude dancing is sexuall;

oriented is plainly wrong, The language of the Zoning Regulations and the relevant case law,

I

support the Zoning Administrator’s CZAY ir;nt'erprez&aiii@ﬁ that an establishment that provides

L

nude dancing entert ent is nm a SOBE. During dehbemtmns the Board seemed to ’, gree '

with the ZA on this point.

1, the Board offered its own theory of the case, that it could find that the ZA

o that the

erred if it was established that efter DCRA issued the April 2 ¥ CO, it had infornyat

jmfmc}e of the of the law, but issued the lune 22™ ‘o Anyway

ing in the record to indicate that anyone at

DCRA had any information that Stedium Club m.ng;t be operating beyond the scope

Neither Appellant’s appeal nor Fadou®s email malke any allc atmn as to the conduet of the

dancers at the ﬁﬁadmm Club. but rather he insists that nude dcmmh

oriented. The affidavits
issued. Accordingly, it is clear that the DCRA did not have any information on Jun

could have lead it to conclude that the Stadium Club was a SOBE.

cated and Gt

During the Board’s December 14 deliberations, the Board deli

reached an impasse on another question. That question is whether the ZA

e



conduct an appropriate g ether the Stadium Club was a SOBE. As 1o this ques

DCRA believes strongly that the ZA did not err, but also that this question

ely addressed by DCRA and the Office of the Alto

enforcement and is most &

Py

General,
DISCUSSION
First, it is imporiant to clarify the issues in this case. The COs that DCRA issued o

with nightelub.” That use

Stadivm Group, L1

COs were issued in error, it must find that they werenot. If the use of the Property

conform with the use approved by the CO, then it may be revoked by DCRA; however, the

Board cannot invalidate a CO on that grotind. See Appeal No. 17439 of ddvis

Comnis 6} at p. 6.

164 (June 6, 2

ermunations” concerning the

¢, He knew that

Zoning Regulations. Here, the ZA made a decision concerning nude danci

there would be nude da

at the Stadium Club and determined that it did not need to obtain a

variance because nude danving was not @ “specified sexual activ

it

i1 2" CO, In this case, it was the

i made before 1ss

Regulations. This deci

decision that'was appealed by the Appellant. Appellant believed that a club providing nude

dancing entertainment is a SOBE. The record is clear, however, that the ZA did not errin




Chicken, because Appeliant’

that the 24 did net

whether, based on

When hmrsm  an appeal of the issuance of a CO, the Bosrd analy

the information before the [A at the 'Eiﬂm of application, the ZA erred with respect 1o e Zoning

varhicod

Re.gui&twm in issuing the CO. Seee. g A?f-;témi:N&.: 17439 of Advisory Neig

Appeal No. 16950 of the West End Citizens Association {Maréh 4, 2003) at p 10 {stating

Board normally gives “absolute discretion” to enforcement decisions), For example, i Appeal

No. 17439, ihe appeiiam alleged that DCRA erred in fssuing a CO for w restaurant to Cluek-1-

d it was operating as a fast-food establis!

3\1;33is§na€0r at the thme i
£ have reasonably led him o b
a restaurant, and not a fast food restaurant

use was
offered |




berating this case, the Board did not focus on the g

bowas s SOBE W}i{‘:{i he issued the

Board que fem,é whcz‘m,r ix& wuid hava or shouid }m've known more aboz { the .0;1

Stadium Club before the iszning the June 22" €O, This question sy ¢ for several

YRAsSCNs.

CO, he discussed the proposed use of the Property with the owner md deimmmd that

¢ of Ootober

it would not fall within the definition of SOBE in 11 DCMR § 199.1. See Transet

26,2010 atp. 238-9.

1y, when the Stadivm Club satisfied the condition on the April P21 €0, e

% {o not issue a new CO. DORA recsived no nfo

was ne reason for 1C rmation tha the

- dancers were engaging in ed conduct at the club. For that rv., 1501, Aj

ami Padou’s emcu} gave DCRA no reason to immediately investigate th
operations.

Bven if an alle




e of ths «’f&its}@’ﬂ'

angd refer the matter to the Of

relief See 11 DOMR §§ 3201.1-2: 16 I}L WIR 8 3312.1. In some instances, an action

finality like revoking a CO, is not the enforcement path DLRA warnts 1o pursue.

DURA also works with its sister agencies, like the Alechol Bay »*ma;s

Administration (ABRA); in enforcing the law. H»rc, i.ﬁ?sp_ectﬁ;fs with ABRA have

s, Theresulis olfsome of ihaise inspections are detailed in the

Property on many ccca

Affidavit of Jdbue} Shakooy attached hereto as Exhibit A. The results of those ingpections have

not provided evidence that the Stadium Club is a SOBE.

w DCRA approaches investigation or as to which

For the Board to find ervor in th

yCn diser ntm 1t md

enforcement tool it decides to use, inappropriately encroaches on DC

undermines the Distric’s ability to make strategic and policy decisions in enforeing the law.

oid Questions of Process

It is alsonot prudent for the Board to wade into the process of how a ¢

when the CO g not illkil’lﬁs{ieiﬁ‘{}f with ﬁku Zoning Regulations. In approving

;g;;~ef;i‘fz’x§-itteﬁ the Stac
entertainment. All of those w

that the ZA did not visit the Stadium Clob prior to June 22, his ﬁ%i:i-m'a to do so did not result in

any violation of the Z Regulations.

The Zoning Regulations do not command 23 at the ZA conduct such an fnspection,

giﬁﬂ}i ;

¥, S("RA i ot aware of & prior case where the Board revoked & U0 bag
finding that the ZA’s investigation 43{ a CO application was insuffictent, Thus. it is tros x%*»lmg that
the Board would now find the z’ A was so derelict in approving the June 22 2™ COsoas to

conktitute an errol

G




The ZA testified that his office reviews approx ations per month

and does not do “spot ¢ " unless he receives a complaint. Se " October 26,

2010 atp. 309-10. Ast widance in the 2 15 or case law as 1o what
steps the ZA must take before issuing a €O, for the Board to find that the ZA should have done a

“spot check™ in this case puts the Board at risk of adjudicating this case based on an unknowable

and unarticulated standard. The effect of that decision would alse vnnecessarily put many other

COs for mater of right uses in jeopardy.

is a SOBE does not of

¢ly dealt with, “In that past few years, the ;
with several businesses to ensure compliance with the regulations concerning SOBEs:

these businesses wo s example,

newsstands may sell adult magazines and literature as a matter of right; but thatn

become « SOBE

entage of sales of those items become “substantial.”

- matter of right, but must similarly limit its inventory of those items.

instances where stores primarily selling women’s lingerie become SO

sell sex toys and other adu

t novelties, The Z Legulations do not treat the St

any differently. It may continue to have nude dancing entertainment; but must operafe within the
boundaries of the law, Similarly, it may be subject to enforcement action by DCRA and its sister

agencies if it violates the law,
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- AFFIDAVIT OF INVESTIGATOR JABRIEL SHAKOOR

L, Jabriel Shakoor, being duly sworn on oath, depose and state that the

following is true to the best of my information, knowledge and bel ief:‘

L. lamover the age of eighteen and make this statement of my own personal knowledge,

2. Tam an Investigator with the Alcoholic Beverage Regulation Administration and my
business address s 12500 -&zt_zfé-at NW., 2nd Floor, “%’aﬁixmgsﬁo:n. D,

own msmiaic pubxc regmn bmtmiﬁ or brm\ts



Distriet

1 dectare under penalties of perjury of the laws oft

is true to the best of 1 edge. information, and belief.

T i e
B Printed N ame
NOTARY PUBLIC

My commission expif

k-

that the foregoing

bk



