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])ISTRICT OF COLUMBIA 
BOARll> OF ZONING ADJUSTMENT 

441 4th Street, N.W. 
Washington D.C. 20001 

) 
) 
) 

Appeal of Ward 5 Improveme:nt Association ) 
) 

Appeal No. 18114 

) 
) 

--,) 

DISTRICT Oll:jC::01LUMBIA'S PRE-Hl<:ARING STATEMENT 

The Appellee, the Distrl(~t of Columbia Department of Consumer and Regulatory A1Ihirs 

("Appellee" or ''DCRA''), by and through undflfsigned counsel, respectfully submits its pre· 

hearing statement in opposition to the June 11,2010 appeal filed by the Appellant, the Ward 5 

hnprovement Association. The app,eal alleges that DCRA erred in its April 21, 20 I 0 decision to 

issue certificate of occupancy ("CO") no. 1001838 to Stadium Group, LLC fo.r the use of2127 

Queens Chapel Road, NE ("th,e Property"). The Board must deny this appeal because 1) 

Appellant lacks standing, and 2) DCRA did not err because a nightclub that offers nude dancing 

entertainment is not a sexually-oriented business establisrullent ("SOBE"') under the Zoning 

Regulations. 

jSUrVlMARY OF THE ISSUES 

On April 21, 2010, DCRA i!;sued a temporary and conditional CO to Stadium Group, 

LLC to operate a "restaurant with nightclub" known as the Stadium Clu.b at the Property. See the 

April 2I·n CO attached hereto as Exhibit A. A "restaurant with nightclub" is a permitted u.se as a 

matter of right in a C·M-2 zom:. See 11 DCMR § 801.2. When DCRA i.ssued the April 21st CO, 

it understood that the Stadium Group, LLC intended to provide live nudt: dancing entertainment 

to its patrons. Aller the club's owner complied with the CO's conditions, DCRA issued Stadium 
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Group, LLC a pemlanent CO [or a "restaurant with nighlclub" on June 22.2010. See the June 

22"d CO attached hereto as Exhibit :~. 

The substance of the appeal alleges that DCRA erred in issuing 1lhe April 21 s1 CO by 

permitting a sexually-oriented. business establishment to operate in a G-M-2 zone. SOBE's are 

only pemlitted in a C-M-2 ZOlle by a variance. Should the Board decide: this case on the mcri.ts, 

it must address the issue ofwhellher a nightclub that provides Jive nude dancing is a SaBE as 

defined by 11 DCMR § 199.1. 

DeRA's interpretation of 11 DCMR § 199.1 is that a nude daucllng establisllll1ent is not 

considered a saBE under the Zoning Regulations. Further, DCRA oIll]Y issued a CO Lo Stadlium 

Group, LLC after receiving assurances fl.-om the club's owners that the: dub would be operated in 

compliance with the Zoning Regulations and (he regulations of the Alcc:~holic Beverage 

Regulation Administration ("ABRA"). See letter of Keith Forney attadled hereto as Exhibit C. 

Specifically, DCRA understood that the performances would be limited to nude dancing, that 

there would be separation betwe:en the perfOlTl1Iers and the patrons, and t.hat there would be no 

sexual contact between pcrfor.mt::rs IUld patrons:. See id. 

JJI1UJP:;.;::P;..;:;E;::;.'AL=.,;M:;,:.;:;'U;:;:,,::;:S;.;:;T...;:B::;.:"E.,:..-D:::;,I.:.:;S;:.:,;M;.::,:I:,:S;.;::;S=E:;,.D 

1) Appellant Lacks StalJldlng 

11 DCMR § 3112.2 statt:S, "Any perSOll aggrieved by any order, requirement, decision, 

determination, or refusal made: by an administrative officer or body, including the Mayor of the 

District of Columbia, in the adminis:tration or c:nforcement oHhe Zoning Regulations may fil1e a 

timely appeal with the Board[.]'" Thus, a person who is not ·'aggrieved'" lacks standing to bring 

an appeal. The Board has consistently held that for a person to be '''aggrieved,'' that person must 

demonstrate that he/she has an interest that will be more significantly, distinctly, or uniquely 
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affected than that of other persons in the general public. See Appeal No. 16849 of Rohert 

Lehrman (2002) at p. 5; Appeal No. 16059 o/Dudley Cannada (Order Upon Reconsideration, 

February 20, 1998) at p. 2. Add.itionally, the Board requires that there must be "a direct 

connection between any error Oll th~:: paJi of DCRA ... and any particular damage to the appellanl 

as a result." See Appeal No. 17430 of Rodut Associates of DC. LP (2006) at p. 7. 

Appellant, the Ward 5 Trnpf()vernent Association, is an unincorporated. non-profit 

association created on June 11..2010 (the same: day this appeal was filed) by Abigail and Don 

Padou. See Exhibit D (also attac:hed to Appellant's appeal). Both Abigail and Don Padou reside 

at 1335 Lawrence St., NE and share: the same phone number. Id. Aside: from these two 

individuals, there is no evidence: that the Ward 5 Improvement Association has any other 

members. Under DC Code § 29-971.07, an unincorporated non-profit Imay only assert a claim OIl. 

behalf of its members if "one or more members of lhe non-profit assoc:ilation have standing tQi 

assert a claim in their own right[.]" 

Here, Appellant has not demonstrated that any of its members ,are "aggrieved" within the 

meaning of' 11 DCMR § 3112.2" In prior cases, the Board has found that neighbors can appeal 

the issuance of a building pen-nit or certificate of occupancy, but only when those neighbors live 

in close proximity or can see the: subject propelty from their horne. See e.g. Appeal No. 16849 of 

Robert Lehrman at p. 5 (fmdillg appellant had standing because he could see l.h~ violation ITom 

his house). Neither is the case here .. The only two known members of the Ward 5 Improvement 

Associalion reside approximately 1.4 miles away from the Property. See Google Maps print out 

atta.ched as Exhibit E. TIw Padous have not shown that DCRA's decision to issue the CO has 

affected their interests in any way that can be distinguished from those of any member ofthe 

general public. See Appeal M'J. 160'59 of DudZ,,!), Cannada (Order Upon Reconsideration) at 1'.2 

3 
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(holding that being a longtime: rl~sident oftlle District is insufficient to give a person standing). 

D.C. Superior Court has already ruled that the Padous lacked standing to challenge the approval 

of Stadium Club's liquor licens(:. See Order of Judge Josey-Herring attached as Exhibit F. 

ContruTY to AppeUanf's assl;)rtion, DC Code § 6-641.07(f) does not give automatic 

standing to nOll-profit associations. It merely diminates the filing fcc requirement. See DC 

Code § 6-641.07(f). That section still requires that the appeal be taken by an "aggrieved" person 

or "or organization authorized t() represent such persall." ld. For these reasons, the Board lTILlst 

dismiss this appeal. 

2) DCRA Did Not Err 

nCRA did not crr in isslting either the April 21 SI CO or the June 22ml CO. A restaurant or 

nightclub that provides nude dancing is not a SOBE under the definition in 11 DCMR § 199.1. 

Under the Zoning Regulations, u SOBE is defIned as: 

Sexually-orienlled business establishment· an establishment having as a 
substantial or sigllific;ant portion of its stock in trade, books, magazines, and other 
periodicals, films" materials, and articles, or an establishment that presents as a 
substantial or signifiGant portion ofits activity, live pcrfbrmanccs, films, or other 
materials, that :ar(~ distinguished or characterized by their emphasis on matters 
depicting, describing, OT related to specified sexual activlties and specified 
anatomicala1"ells. 

These establishment~; may include, but are not limited to" bookstores, newsstands, 
theaterS, and amusement enterpidses. If an establishment is a sexually-oriented. 
business f;)slablishrnent as derrrll~d here, it shall not be dCl;lllCd 1.0 constitute any 
other use pennhtl:::d under the authority of this title. 

See 11 DCMR § 199.1 (italil::s added). 

"Specified anatomical areas" are define:d as: 

Parts oHhe human body as follows: 

(a) Less than c()TT1pletely and opaquely covered human gl~nitals, pubic region, 
buttock, and female breast below a point immediately above the top of the areola; 
and 
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(b) Human genitnls in a discernibly turgid state, even if completely and opaquely 
covered. 

See 11 DCMR § 199.1. 

"Specified sexual activities" are defined as 

The following activities! 

(a) AcLs ofhuman masturbation, sexual intercourse, sexu.al stimulation or aroUlsal, 
sodomy, or bestiality; and 
(b) Fondling or other erotic touching of human genitals, pubic region, buttock" or 
breast. 

See 11 DCMR § 199.1. 

In order fOT the Stadiuln Club to be a SOBE under these definitions, its live pcrfonnances 

must be characterized by their emphasis on spt:cified sexual activities ~!ld specified anatomical 

areas. Both of these elements,· "'activities" and "areas" -must be present. Since nude dancing: 15 

not a specified sexual activity under' the definition, DCRA has interpret~~d this to mean that there 

must be more than simple nude dandng for a business to be considered a SORE. 

DCRA's application ofthis Ilaw is fully supported by the Board's prior handling of this 

issue. In California Sleak Hous"~, the appellant wa.s challenging thle revocation of its CO aftelr 

DCRA detemlined the establishment was a SOBE. See Appeal No. 13967 o/California Steak 

House, Inc. (Nov. 22, 1983). The Board sLated, "The usc of the conjunction 'and' in the 

definition of sexually-oriented business establishment requires that both specified activities ailld 

specified areas be found in order for an establishment to fall within the definition." ld. at 12. In 

finding against California Steak House, the Board noted, "the activities [occurring at appellant's 

establishment] clearly go beyond till;:: limits of dancing in the nude." ld. at 13. 

Appellant's statement that "<~very court or administrative board that considered the matter 

have found lliat nude dancing is a se~xually-orh;~ntated business" is simply not true. In Jefferson 
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GriLl, the ABC Board suspended a club's liquor license for violations of23 DCMR § 904.3 

(1997). See In reJeJferson Grill, Inc., ABC Bd. Order No. 2005-1, Jan. 5, 2005, 52 D.C. Reg. 

743 (Jan. 28, 2005). The Board noted that the establishment was pemliUed to provide nude 

dancing performances, but found that the club had ex:ceeded the scope of what was allowed by 

law. ld. at -,r 1. In that case, the ABC Board f(,und that the nudc dancers were "pcmlitt[ing] 

patrons of the establishment to fond.le the dancer's breasts, genital region, and buttocks while: 

stimulating the patron's genitals with their buttocks. Id. -,r 29. Further, "'dancers would lay on 

thoir back 011 stage with their legs open such that their vagina was exposed, stimulate their own 

vagina in plain view, and perrnit male patrons to fondle their vagina." Id. It was these activiILies, 

and not 111ere nude dancing, that caused the ABC Board Lo conclude th.at the club had violated the: 

law. 

The Diavatis and Upper Ga. Ave. Planning Comm. cases cited by Appellant do not shed 

allY light on the issue before the Board as neither case contains an analysis of what constitutes a 

SOBE. In Diavatis, a neighbor Ito an alleged SOBE sought an injunction. See Pre~'ident and 

Directors of Georgetown College/or Georgetown University v. Diavatis, 470 A.2d 1248 (D.C. 

1983). There, the issue as to whethc~r the establishment in question had actually violated the 

Zoning Regulations was not hefbre Ilhe Court. [d. at 1251. In fact, the Court of Appeals madlc a 

point of stating that "the trial court never made a fmding that a 7.0nillg violation had occurredl[.]" 

Id. III Upper Ga. Ave. Planning COl'nm., lhe Court of Appeals, in reviewing a decision of the 

ABC Board, noted in dicta that a restaurant with nude go-go dancers "apparently meets the 

definition ofa 'sexually-orientated business eSl:ablishn1ent''', but it conducted no analysis ofthaL 

tenn. See Upper Ga. Ave. Planning Comm. v. District of Columbia Alcoholic Beverage Control 

Bd .• 500 A.2d 987,992 and nA (D.C. 1985). 

6 



t-FIX "'0. : 2024429447 

Further, DCRA's intelpl'etation is consistent with other District law. The statutes that 

regulate the issuance of ABRA licenses specifically state that licensed nightclubs may provide 

"nude perfonnances."l See DC Code § 25-1 B(a)(4)(B) (2001 ed.). Another ABRA statute 

requires that nude dancers "pe~rform only upon a stage at least 18 inches above the immediate 

floor level and removed at least 3 felet from the: nearesl customer." See DC Code § 25-372. 

Accordingly, DCRA did not err in issuing either the Apri I 21 51 or June 22nd COs and this 

appeal must be dismissed. 

OctobertL 2010 

R,espectful1y Submitted, 

PETER J. NICKLES 
Attomey General 

for the District ofColulnbia 

MLELlNDA M. BOLLTNG 
General Counsel 

Jj A SURABTAN (DC Bar # 977657) 
Assistant Attorney General 
Department Of Consumer And 
RI:;lgulatory Affairs 
Officc ofthe General Counsel 
11 00 4th Street, S W, 5th Floor 
Washington, DC 20024 
(202) 442-8403 (office) 
(202) 442-9447 (fax) 
jay.surabian@dc.gov 

1 '·Nude performance" means dancing Ilr other entertainment by a person whose genitals, pubilc region. or buttocks 
are less than completely and opaquely l:overed and, in tbe case ofa female, whose bre2LSts are Jess than COmplclc:1y 
and opaquely covered below a point immediiately above the top of the areola. See DC Code § 25-101(34) (defining 
"'Nude performance") (italics added). 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Pre-Hearing Statement was served by first 

class mail, this \~1:luay ofOclober 2010, to th~~ following: 

Stadium Group, LLC 
c/o Professional Registered Agents, 1m:. 
2600 Virginia Avenue, NW,. Suite 1112 
'Washington, DC 20037 

RF Holdings. LLC 
c/o Keith Forney 
2127 Queens Chapel Rd., NE 
Washington, DC 20018 

Ward 5 Improvement Association 
c/o Don Padou 
1335 Lawrence St., NE 
Washington, DC 20017 
Don.padou@yahoo.com 

ANC5B 
2100 New York Ave., NE 
Washington, DC 20002 

~J~' 
~jan 
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D1eparrtment of Consumer and Regulatory Affairs 
Pllirmlt Operations Division 

1100 4th street SW 

Washington DC 20024 
Tel. (202) ~~2 ·4589 Fslt (202) 442 - 4862 

1'0 SCH~DULE INSPI;CTIONS PLEASe: CALL. (Z02144.! ~9551 

CIERTIFICATE OF OCCUPA~'CY 
THIS Cl;fmFIC,lITE MUST ALWAYS-BE CONSPICUOUSLY DISPLAyeo AT 1rHE ADDRESS MAIN ENTRANCE 

PERMIT NO. CiQ1001838 Date: 04/:~1/201 0 

-
J\ddress of Use; 

I 
Zona: Ward: Square: Suffix: Lot: 

~!127 QUEENS CHAPEL RD NE C-NI-2 6 4268 0034 

Descriplion of Occupancy: 

Temporary Conditional Co rtIflcate: Restaur 
E:stablishmentJ Maximum Occupancy Load 396; wilh 

ant 
~149 & 

1. An ellocuted covemlnt shall be roeorded 01 a 
f~)r. 

2. Unless revised or reissued this Cortlrlcate shall Il'll pireo 

Permissionls.l-lereby Granted To: Trading A~: 

The Stadium Group Llc STADlU' M 

Property Owner: Provious 

Wfj Llc NlghtClU 

with Nightclub with accessory parking [Not a 
I!ats SubJact te, thQ follOWing conditions; 

lot consolldal:iOn subdiviSion encompassing the two 

" May 21. 2010. -
Floor(s)! Occupied 

1ST FLOOR 

-
; Occupant Load: 

396 

---
.. Type of Applicallon! Occupied 

[,oad Change 1, 
Sci!' Fo 
40(10 

Clltage: Apprcrved Uso(1): 
Nlghit Clu II • A·2 

~~ 

CI~ndilionSl Restrictions; 

Sexually Orlentod BU5inesa 

subject lots shall be applied 

PERMIT FEE: 

$78.00 

BZA Number: 

A:s a condition prec!ldent to the Issuanco of this C 

co,rtlan 
and r 
aces 
ca.blo 

mtificate, the owner agrees to conform with all conditions set forth herein. and to 
maintain tho lise authorliad hareby In ac [;e with the ,approved application and planls on 1file with the Di5trict Govlernmenl 
and In accordance. with all appllcabla laws 81~ulations of the District of ColumbIa. The Di5tric:t of Columbia has the l'lght to 
entar upon the proporty and to Inspect all sp whose use Is authorlied by this Certlflcate and to require any ehanges whll~h may 
bli! necessary to onsure compliance with all the appll 

Dilreclol': 

t.:~~t\~·~f··- -Linda K. Argo 

TO REPORT WA&Tl'. FFiAUI') OR AAUSE' BY ANY DC GOVERNMENT OFFICI AI • ,::AI.L 

FOR CONSTRUCTION INSPECTION INQUIRIJ:S CAL!' c (~:02) 

57. TO SCHEDULE INSPECTIONS PLEASE CALL (202) 442-95 

mgulations of the District of ColumbIa. 

- -
Permit Clerk Expiiralion Dalo: 

StacIe Williams -
TI1E Dc INSPECTOR GENERAl. AT 1·800.521-1639 

4,j2-9557 

~ 

"",",,"" 



FAX t~lJ. : 20:24429447 net. 19 2010 04:08PM P 11 

DI~partment of Consumer and Regulatory Affairs 
PeJ;mlt Operations Division 

11,00 4th Struet SW 
W_hinat1>n ce 20024 

Tal. (202) 44~t • 4889 Fax (202) 442 • 4i62 

CE:RTIFICATE OF OCCUPANCY 
'rHI:S CER'rlFICATE MUST AILWAYS BE CONSPICUOUSLY DISPLAYED ,AT THE ADDRESS MAIN 

ENTRANCE 

IPERMIT NO. C01002471 

l~dre6S of Use: 

:Z127 QUEENS CHAPEL. RD NE 

DesCripllon of Occupancy; 

'~estaurant with ,Nightclub with accessory pair ~llIg [I .ot 8 

with 349 seats. 

Pennission Is Hereby Granted To: 
,rha Stadium Group. LIe. 

Property Owner. 
Wfj lie 

1rype of Application: 
()wnershlp Change 

C:onditionsl Reslriellons: 
S:ubje~ 10 .. "menl fo, aauas. ,,_ III_ P .... perty Una 

Trading As: 
STADIU MCLUB 

Previous 
Re&tBURI 

UseCst 
ntJ; -A-Z 

Occupied 
1. 

Sq.Foo 
lOCIO 

tage: 

Date: 06/2212010 

I z-~t- I~"-I Ma I ~t 
C-M-2 5 4258 0034 -

SeICusllly Oriented Business Estlblisihmenfj Maximum Occupancy Load 396; 

-
Floor($) IJccupied PERMIT FEE; 

lFiil'5t $122.10 

--
Oecup;~mt Load: BZANumber: 

~96 

- -
Aggrovecl Use(1): 
RlI5taur.llnts • /4.2 

--

J'\s a condition precedent to the issuanclI of mtifjcBte. the owner agruos to conform wilth aU conditions S9t forth heraln. ~Ind to this C 
daillce 
tiOI'l5 0 

~",aintain the uss authorized hereby in accor' with the appmved application and plans on file with the District Government imd in 
~Iccordance with all applicable rawS and regula If the District of ColumblB. The Distriet of ColumbIa has the right to entQr upcm the 
Flroperty and to Inspect all &paces whose use horized by thiS Certificate and to reqlLlire alrlY changes which may ba nacass,ary to i!; aut 

S "f the ElnSUra 'compliance with all the applicable Il!gulatiorl District of Columbia, 

'ermlt Clerk 

l)oris Minor 

Director: 
-'-7 ~ ~ 

Linda K. Argo ~ -:' r-'''-
-

T'O REPORT WI\;;TI::, rR/lUO OR ABUSE SY ANY pc: GovERNMENT OFFIC; 01\L, CALI. 11 c1E DC INSPECTOR GENERAL AT 1·"" .... 2'.'8'0 

FOR CONST~I,lCTION INSPECTlOIllINQUIRIES CAL L ('~02)4 

57: TO SCHEDULE INSPECTIONS PI:EASE CALL (202) 442-9!i 

42-9557 

Page 1 of 1 

I"';~ 
-

--
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Matt T,eGrant 
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Department of COl1sul11,er and Regulatory Affairs 
1100 4th Street, SW 
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Sub: Request for a Certificate: ofOecupancy for the Stadium Club Operations 

Mr. LeGrant 

Thank-you for the meeting to discuss the operations of the club. As we indicated the club will be 
in strict compliance with tl'l,e iwning as well as the ABC Li(llior license requirements. As such, 
there will be a 3 foot cordon betwl;;en the patrons and all nude dancers. The dancers will perform 
their dance routines on one of four main stag~:s which are 3 to 4 ft off the ground or on one of the 
table top platfonns which aJre 18" of[ the ground. There will be NO c:ontaC1L of a sexual nature 
between the patrons and the dancers pennit in the club. As wt:: pointed out, we will have 
approximately 10 security p,;rsonnel in and around the club at alI times all having radio 
communications with each other and the central office. In the central office we maintain two 
moni1ors which display the ,dews :from a bank of cameras all around establishment which give us 
100% video coverage ofthe entire establishment such that we can immediatclly dispatch security 
to any area should any violations of lOur no contact rule between a naked dancer and a patron 
occur. 

As you are aware we will not hav(~ our sprinkler system operational until April 9th
, therelore we 

are hereby requesting a tcmpomry C of 0 based on our having an approved tir.e watch pr.ogram 
in place in lieu of the sprinklli;r system for a period of 10 days. We are submitting to the firl::l 
marshal our fire watch plan today and have included a fire watch procedural manual for your 
review/records. 

Please fecI free to contact me: should you have any questions or need for clari1i:cation. 

Sincerely 

l\ 
........ ..-' ' 

-- ----. . ~--h---~--
"--

Keith Forney 
CO-Owner 

Enclosure: Fire Watch Pian 

CC; Lennox Douglas 

2127 QUtlt"..o.s Chapel Rd., NE 
Washington, DC 20018 

(:Z02) 269·4477 Office (2112]1 2:69-4430 Fax 
Em:dl: ltt"ithfaJfor;lcyCIlI..l~om 
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WARD 5 IIV(]~ROVEMENT ASSOCIATION 

Articles of Association 

I. The Ward 5 Improvement Association is an Unincorporated Nonprofit 
Association pursuant to DC Code § 29-971. 

2.' The purpose of the Ward:; Improvement Association is to engage in civic 
activities intende;,d to improve the quality of life of Ward 5 rosidents and business 
owners. The Ward 5 Improvement Assolciation has no real property and. will not 
engage in any real propE:rty tr~U1sactions. 

3. Membership: Membership is open to any resident or business owner of'Ward 5 
upon a majority vote by e~dsting members. 

4. Income and Dues: None. 
5. Mailing address: 1335 La,;vrence 8t NE, 'Washington DC 20017. 
6. Meetings: Meetings of the association shall be governed by Roberts Rules of 

Ord(..'T (lOth Edition). 
7. These articles may be ame:nded upon m~jority vote of existing members. 

Member 1: 

Abigail Padou Date 
1335 Lawrence St NE 
Washington DC 20017 
(202) 832-4038 

JUDE U. NKPAOO 
NOTARV PUBIJC 

DISTRICT OF COl.UMB1A 
MY COMMISSION EXPIRES 

JULY 31.20110 

Member 2: 

~ __ r?~ b/ll/io 

Don Padol! 
1335 Lawrence S{ NE 
Washington DC 20tn 7 
(202) 832-4038 

Date 
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WARD 5lMPROVE1VfENT ASSOCIATION 

June 11,20) 0 

To Whom It May ConcC!rn: 

On June 11,2010 the membership of the Ward 5 Improvement Association unanimously 
voted to authorize Don Padou to appeal to the Board () f Zoning Adj u.c.;tmcnt the issuance 
ora Certificate ofOccupaney (CO#l001838) jssued to the Stadium Group LLC for 2127 
Queens Chapel Road NE. 

/} .. ..-t..---
'l"" ~ ---~- ~. - -

Don·Padou 
Presidtmt, Ward 5 Improvemcmt Association 
1335· Lawrence Street NE 
Washington, DC 20017 

~ 
Abigail Padou 
Secretary, Ward 5 Improvement Association 
1335 Lawrence StreC!t NE 
Washington, DC 20017 
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lpS'!t=<lI&sotU'ce=s _ a&saddr= I ::U5+La1,vre 

Directions to 212J Queens Chapel Rd NE, W,ashlngton D.C •• DC 20018 
1.4 mi - about 28 mlns 

Save 

;-.~_ •• _ ••• w_ ••• _0 •• ", •••••• ~- ......... _ •• - .... ,,_ ....... _ ... ,, __ •• _ .... _ ••••••• , .................... __ •• __ ... __ .... _ •• ' ... _ • _ .. _ .,_._. __ • ' ............ __ ...... . 

; Walking directions are in beta. 
i Use caution - This route may be missing sidewalks or pedestrian paths. 
,." ..... m............... . ..... .1 

':':'>':tJo:~~~!l.il~kn'I" ,'/ :".:',::::::~~:'::~~:~' ':', ' : :F'~':l-r.i';;~Il"I-~:'::~r' ''':::';':~i .. .' ~:::: ':QlJi~iiy 'inE,; ;~' :: f ;-:': '~" .. " .. '"'' ... ''''''''''' "":,, 
, , ,~ ~Il~ , '" ,_" " , ,: : MI:II'~!~t¢IY : yJ 2: Z , ~, ,;:: :ti" M 

"", ,;" p': 'y $1 NE" '" ,-"'.",," "'. i :2 ":': ~"'" ,,:, 5. Pilrry si NE:''.I11:::'::::~ ",. 
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. '_~_~ .. ~_~_,~~~::ce St NE. _:~,~hi~'.~~I,~ .. ~,~_~ ... _~_~._~~~:.: .. ~ ____ ._. __ ... _._._ ........ 
1. Head east on Lawrence St NE tow.ard 14th St NE 

About 1 min 

. ..., 2. Turn right at 14th St NE 
I - About 10 mins 

... 3. Turn left at Rhode Island Ave NE 

. . 
.. 4: Turn rlght:at Evarts St NE 
I - About 10 mins 

6. Turn right at Queens Chapel Rld NIl: 
Destination will be on the left 
About 6 mins 

.! .. ~~.~~ .. ~~e~.: .. ~ha~:I._:~ .. N~: ~f:!~.~i~!~_~.~._~~~~ ~_~~_~._~_~~~_ .. _ .......... . 

flC:t. lSI 2010 04: 09F'M P 16 
'apS'!t=OI&SOUl'ce=s _ d&5acldr:-1 jj )+Lawre . 

go 305 fit 
total 305 ft 

go 0.5 mi 
total 0.6 mi 

go 62 fir: 
total 0.6 mi 

90.0.5 mi 
total 1.1 mi 

go 0.4 mi 
total 1.4 mi 

These directions are for planning purposes only. You may find that cOlnslruction projects. traffic, weather, or othelr e\Aenls may cause 
condiUons to differ from the map results. and you should plan your route accordingly. You must obey all :signs or notices regafding your route. 

Map data (Q2010 Glogle 
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, 1,!SUPERIOR COllRT OF THE DISTRICT OF COLUMBIA , • .. i:: __ 

DON PADOU, ct aL 
Plaintiffs, 

v. 

DISTRlCTOF COLUMffiIA 
ALCOHOLIC BEVERAGE 
CONTROL BOARD 

Defendant. 

Civil Division 

) 
) Case No. 2010 CA 002750 B 
) 
) Judge Anita Josey-Herring 
) 
) Calendar 11 
) 
) 
) 
~ 

OR][)ER ----
This matter is before the Court on Defendant, District of Columbia Alcoholic 

Beverage Control Board"s Motion to Dismiss. The Board filed thl: Motion, pursuant to 

Super Ct. Civ. R. 12(b)(6), on June 22, 2010. Deft:ndants attach~:d a Memoranda of 

Points and Authorities in Support IOf its Motion to Dismiss, which includf~d Defendants 

Exhibit No.1 and No.2. On July 7,2010, Plaintiffs, Don Padou and. Abigail Padou, filed 

an Opposition to the Motion to Dismiss. 

FACTUAL, HISTORY 

This casc arises Clut of a dispute re:garding an alleged vjolation of Constitutional 

rights under 42 U.S.C. § 1983 :and 42 U.S"C. § 1985. Plaintiffs. DOIIl and Abig-ail Padou 

C'Padous"), filed an ini1tial Complaint fCir declaratory jUdgment and injunctive relief 

against. Defendant, The District of Columbia Alcohol BcvcreLgc Control Board 

("Board"), on April 2, 20 I O. The Padous a.rgued that the Board faillcd to follow proper 

licensing procedures. including the holding of hearings required by law. with regard to 

the relocation, safekeeping and tnmsfer Df ownership of the Blac:k Ride ITT ("Black 

Ride") liquor license (cummtly owned and operated by Stadium Group LLC) from 900 
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First Street S.B., Washington, D.C. to 2121 Queens Chapel Road, N.E., Washington, 

D.C. They further argued that the Board's failure lO follow proper l.icensing procedures 

violated their Constitutional right to petition the government [or redress of grievances 

pursunntto42 U.S.C. §§ 1983 lmd 1985. 

In the present Motion, the Board moves this Court to dismiss the Complainl 

pursuant to Super. ct. R. Civ.I). 12(b)(6). The Board argues that tilt: Padous' premise is 

fundamentally flawed because they complain about the results of the proc:ess and not a. 

lack of process. The Board contends that thtl Padous' liberty in.terest in their First 

Amendment right to pe:tilion the govemmcnt was not violated because the Padous 

themselves admit they p1etitioned the govmnmcnt even though they may not have liked 

the Board's re!:.'Ponse. Furfhennore, citing Diamond v. Charles, the .1::loard ~lIgues that the 

Padous lack standing to bring llhe claim bli:cause they cannot show (1) concrete injuries, 

personal to them$elves~ (2) injury fairly traceable to the Defendant's conduct; and (3) 

injury that will "likely" be re:dressed if the rclief they seek is granted. Diamond v. 

Charles, 476 U.s. 54, 70 (1986). They also contend that the Padous do not fit within the 

group allowed to bring a claim under D.C. Code §25-601. 

LEGAL STANDARD 

Rule 12(b)(6) of the D.C. Superior Court Rules of Civil Procedure provides, in 

part, that dismissal for failure to state a claim upon which relief can be gra.nted is proper 

only where it appears beyond doubt that the plaintiff can prove no S;f:t of facts in Sl.lPPOrt 

of his claim which would entitle him to relief. Owens v. Tiber ."I·land Condominium 

Ass'n, 373 A.2d 890, 893 (D.C. 1977) (citing to Conley v. Gibson, 355 U.S. 41, 45 

(1957)). A complaint should not be dismissed merely because the court doubts that a 

DCSC Motion No. 307140 
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plaintiff wil1 prevail on a claim. Duncan v .. Children's Nat'l Medical err., 702 A.2ei 207, 

209 (D.C. 1997) (citing to McBlyde v. Amoco oil Co., 404 A. 2d 200. 203 (D.C. 1979»). 

A 12(b)(6) motion may not rely on any facts that do not appear on the face of the 

Complaint itself. Kitt v. Pathmakers, Inc., 672 A.2d 76, 79 (D.C. 1996). 

Notwithstanding, however, if matters in a 12(b)(6) motion rely on any fac:ts outside the 

face of the complaint that was presented to the court, the rules require the: motion to be 

treated as one for summary judgment and disposed of as provided in Super. Cl. R. Civ. P. 

56. Kitt v. Pathmakers, lnc.et al., 672 A.2d 76 (1996). 

To prevail on n Motion for Summary Judgment, the moving party must 

demonstrate, based upon the pleadings, diiscovery, and any a.ilidavi1.s or other materials 

submitted, that there is no genuine issue as to any material fact 1n disput1e and that the 

movant is therefore entitled to judgment ~LS a matter of law. Grant v. May Department 

Stores Co., 786 A.2d 580, :583 (D.C. 2001); D.C. Super. ct. Civ. R.. 56(c). A trial court, 

when considering a motion for sunmlary judgment, must view the pleadings in the light 

most favorable to the non-moving party ,md may grant the motion only if a reasonable 

Jury could not find [or the non-moving party as a matter of law. Grant, 786 A.2d. at 583 

(citing Nader v. De To/edano, 408 A.2d 31, 42 (D.C. 1979»; Bailey v. District of 

Columbia, 668 A.2d. 812,816 (D.C. 1995). 

ANALYSIS 

In lighL of the fact that the Board included exhibits in its Motion to Dismiss that 

were outside of the initially filed April 2, 2010 Complaint, the Court must view the 

Motion as one for Summary Judgment. Viewing the facts of this case in the light most 

favorable to the non·moving party, this Court finds that the Padous lack the reqnisite 

DC:SC Motion No. 307140 
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standing to bring their claim:s and thus, as a matter of law, summary judgment is 

appropriate. D.C. Code §25-60 I enumerates the persons and entities that have standing 

to protest against the issuance or renewal of a liquor license, including: (l) an abutting 

property owner; (2) a group of no fewer than 5 residents or property owners "sharing 

common grounds" for protest;; (3) an inc~orporated citizens association located in the 

affected area; (4) an affc:cted ANC; (5) the Mayor, in the case where the District owns 

property within a 600 fClot radius of the I~stablislnnent; (6) the designated custodian of 

property owned by the United States that is within a 600 mile radius of the i~stablishment; 

or (7) the Metropolitan Police Department: District Conmlander where the establislmlent 

resides. The Padous, although residents of the Northeast D.C. neighborhood, cannot be 

classified in any of thesc~ c:ategories and have failed to explain in their Opposition any 

reason, other lhan those listed in the D.C. Code, why they should have standing to bring 

their claim. For these reasom., !his Court must grant the Boa/'d's Motion to Dismiss, 

construed as a Motion for Sununary Judgment. 

Therefore, it is, on tillis 23rd day ofJuly, 2010, hereby: 

ORDERED that lDe:fendant, The District ofCulumbia's, Motion [or Sununary 

Judgment is GRANTEI>. 

Copies to; 

DonPadou 
Abigail Parlou 

Anita Josey-Herrin.g 
Associate Judge 

(Signed in Chambers) 

DCSC Motion No. 307140 
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