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DISTRIC[JDF COLUMBIA'S PRE-HEAR][NG STATEMENI 

The Appellee, the District of Columbia Department of Consumer and Regulatory Affairs 

("Appellee" or "DCRA"), by and through undersigned counse:l, respectfillly submits its pre-

hearing statement in opposition to the June 3, 2010 appeal filed by the Appellant, ANC 3C. The 

appeal alleges that DCRA's Zoning Administrator erred in his November 19, 2009 dete:rmination 

letter ("November 19th letter") approving a plan to subdivide Square 2113, Lot 828. The appeal 

must be dismissed as the November 19th letter constituted a proper us~e of the Zoning 

Administrator's discretion under 11 DCMR § 407.1 and did not violate any other provision of 

the Zoning Regulations. 

On November 19,2009, the Zoning Administrator provided an attorney representing ZP 

29 PI LLC ("ZP") with a l{:tt~er pennitting the subdivision of Square 2113, Lot 828 (also known 

as 2910 Garfield St, NW). See !~xhibit A attached hen:to. The: letter c:onfirms that the Zoning 

Administrator will use his authority under 11 DCMR § 407.1" to permit a minor deviation of the 

lot size requirement of § 401.3, to allow one ofthe lots to be of substandard size. Id. 

Under 11 DCMR § 407.1, the Zoning Administrator may permit a minor deviation ofthe 

lot size requirement of § 401.3, provided 1) that the deviation does not exceed 2%,2) that no 
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more than 2 deviations from the Zoning Regulations can be granted, and 3) that the Zoning 

Administrator deems that the deviation will not impair the purpose of the Zoning Regulations. 

See 11 DCMR § 407.1. Prior to writing the letter, the Zoning Administrator reviewed the 

subdivision pllan for Square 2113" Lot 828 and found that request to use his minor deviation 

authority complied with all of the elements of § 407.1. 

On February 23,2010, the: subdivision plat for the property was recorded,. which reflects 

that the property was subdivided into Square 2113, Lots 134 and 135. See Exhibit B attached 

hereto. The plat shows that Lot 134 (also known as 2858 29th PI, NW) is 4908 sq. ft. and Lot 

135 (also known as 2854 29th PI, ]\fW) is 5039 sq. ft. The minimum required lot size for a lot in 

an R-I-B zone is 5000 sq. ft. See 11 DCMR § 401.3. Thus, the Zoning Administrator permitted 

a deviation from the size requir,emlent for Lot 134 of92 sq. ft. or 1.8%. 

Immediately after subdividing the property, ZP applied to DCRJ\ for a raze pennit, on 

February 24, to demolish th~~ existing house. See Exhibit C attached her1eto. DCRA issued the 

raze pennit on May 6, 2010. See J~xhibit D attached hereto. ZP then obtained two building 

permits to construct two single family homes on Lots 134 and 135. See ,Exhibit E~ attached 

hereto. A graphic depicting the subdivision and the surrounding area is attached as E~1:Iibit F. 

In addition to filing this appeal, four individualls claiming party status, Margaret Ernst, 

Frederick Jenny, Richard DeKaser, and Rebecca Rhames also filed a lawsuit in Superim Court 

against the District and sought injumctive reliefconceming the approval of this subdivision and 

the issuance of the building permits. That lawsuit and request for injunctive relief were 

summarily dismissed by Judge Zeldon on August 20, 2010. See Order of Judge Zeldon attached 

hereto as Exhibit G. 
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~;UMMARY OF THE ISSUES 

In its appeal, Appellant asks the Board to find error in the Zoning Administrator's use of 

his authority under 11 DCIVIR § 407.1 to permit a minor deviation for Lot 134, becausl:: that 

deviation impaired the purpose: of the Zoning Regulations. As to this question, it is the burden of 

the Appellant to prove that the subdivision creating one compliant lot and one substandard lot 

impaired the purpose of the Zoning Regulations and that the Zoning Administrator erred in his 

use of his discretion to find that the deviation did not impair the purpose of the Zoning 

Regulations. 

In large part, Appellant argues that the houses ZP plans to build IOn those lots will be out 

of character with the neighborhood or that the houses themselves win impair the purpose of the 

Zoning Regulations, but tIus is not the issue before the Board. If the Zoning Regulations would 

permit the same construction as a matter of right ifboth lots were 5000 sq. ft., then the Appellant 

must demonstrate how the;: filct that Lot 134 is 92 sq. ft. undersize impairs the purpose ofthe 

Zoning Regulations. In other words, there must be a causal nexus between the missing 92 sq. ft. 

and the impairment of the purpose of the Zoning Regulations. 

Appellant also argues that the approval ofthe subdivision violates 11 DCtviR § 101.6. 

Specifically, Appellant bellieves that the subdivision is in viollation of the rear yard (§ 404.1), lot 

occupancy (§ 403.2), and lot width (§ 401.3) requirements of the R-I-B zone. 

ARGUMENT 

1) The Zoning Administrator Did Not Err in His Application of Section 407. t 

Appellant alleges that the Zoning Administrator's use of his discn::tion under § 407.1 to 

allow a minor deviation to create~ the subdivision was in error. The fulll text of 11 DCMR § 

407.1 states: 
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The Zoning Administrator is authorized to penmit a deviation not lto exceed two 
percent (2%) ofthle area requirements of §§ 401 and 403 (minimum lot 
dimensions .md maximum percentage of lot occupancy); arid a deviation not to 
exceed ten p,ercent (10%) of the linear requirements of § § 404 and 405 (minimum 
rear yard and minimum side yard requirements); and a deviation firom the 
requirements of § 406 (minimum court dimensions), not Ito exceed. either two 
percent (2%) of the area standard or ten percent (10%) of the width standard; 
provided, that: 

(a) A buildling shall be allowed to deviate from the requirements of no more than 
two (2) of the sections identified in this subsection; and 

(b) The deviation or deviations shall be deemed by thE: Zoning Administrator not 
to impair the purpose of the otherwise applicable regulations. 

See 11 DCMR § 407.1. 

In creating § 407.1, the Zoning Commission gave the Zoning Administrator authority to 

permit minor or "de minimus" deviations from certain provisions of the Zoning Regulations. See 

Zoning Commission Order no. 840 (February 23, 1998) at p. 1. The purpose of this rule was to 

alleviate the need for homeowners to seek a special exception or vari,mce relief from the Board 

where requestt:d relief was de minimus. After some deliberation, both the Office of Planning 

and the Zoning Commission detennined that a 2% deviation from the lot area requirement of § 

401 would be a de minimus deviation. Id. at p. 5, 8. The Commission entrusted the decision as 

to when such a de minimus deviation would be allowed to the Zoning Administrator's discretion. 

Id. at 8. The Commission furthc:!r stated that the creation of this provision was "in the best 

interest of the District of Columbia, is consistent with the intent and purpose of the Zoning 

Regulations and the Zoning Act and is not inconsistent with the Comprellensive Plan for the 

National Capital." Id. at p .. 9. 

Appellant first argues that the Zoning Administrator ened by failing to conduct an 

analysis as to whether the deviation would "impair the purpose: of the otherwise applicable 

regUlations." This is simply not tITle. The Zoning Administrator did conduct an analysis and 
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considered several factors in approving the modification such as the existence of a buillding 

restriction line, the proximity to neighboring structures, that one lot would be compliant, that the 

substandard lot would be a ,comer lot, and the de minimus nature ofthe request. The Zoning 

Administrator did deem the req[ue:st appropriate and that is all that th(~ regulation requires. See 11 

DCMR § 407..1 (b). 

While Appellant a.cknowledges that the law does not set forth any requirements as to 

what the Zoning Administrator must find or what steps he must take to approve a minor 

deviation, it nevertheless insists that he erred in doing so. That just does not make sense. 

Appellant also offers no explanation as to what "deemed by the Zoning Administrator" could 

mean if it does not mean that the matter is within his discretion to decide. If the Zoning 

Administrator has the sole discretion in making that determination, it carmot be said that he erred 

in applying the rule. AppeUant"s dissatisfaction with the result of the Zoning Administrator's 

determination does not constitute error. 

Additionally, a review of the Board's cases where the Zoning Administrator permitted a 

minor deviation shows that the Board has consistently deferred to the Zoning Administrator's 

discretion. See Appeal No. 1 6679··A of Spring Valley Wesley Heights Citizen's Association 

(2003) (side yard deviation); AmWlcation No. 16833 ofTP2 LLC (2002) (deviation pennitting 

rooftop structtllfe); Appeal No. 116764 of Darrel 1. Grinstead (2:001) (deviation from rear yard 

requirement); Application No. 16521 of Charles A. Sisson (2001) (side yard requirement 

deviation); APplication No. 16472 ofthe Holy Christian Missionary E~j:ist Church for all 

People (1999) (rear yard set back requirement). Similarly, the Board has never demanded that 

the Zoning Administrator's analysis be in any particular form or include consideration of any 

partiCUlar factors. In the one case v,rhere the Board found that the Zoning Administrator erred in 
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applying § 407.1, his error was that he exceeded his discretion. See ,MPeal No. 16764 of Darrel 

J. Grinstead at p. 16. In that case, the Zoning Administrator permitted an encroachment into the 

rear yard that exceeded the 10% that was in his discretion to allow. ld. That is not the case here. 

Appellant also argues that the Zoning Administrator erred because his approval of the 

subdivision will in fact impair the purpose of the Zoning Regulations. Appellant states that this 

subdivision results in "extreme'" overcrowding, that it "threatens the stability" of the area, and 

that it is "inconsistent with the comprehensive plan for the nation's capital." See Appellant's 

filing of September 21, 2011[) ("App. 9/21") at p. 5, 8. These arguments are nothing more than a 

series ofunfOlIDded, hyperbolic statements. Appellant has not cited (Uly case law or provided 

factual support for these a.llegations. 

The proposed use of Lots 134 and 135 is for single-family dwellings. This use is 

permitted in and compatible wilth the R-I-B zon(~. See II DCMR § 201.1. Further, the proposed 

construction is entirely matter of right and complies with every requirement of the Zoning 

Regulations, including all set backs, lot occupaney, height, and parking. To that end, it is unclear 

how it could be said in good faith that this projec:t impairs the purpose of the Zoning Regulations. 

Additionally, Appellant's attempt to connect the cutting down of trees or the 

construction of the homes to the subdivision approval is misplaced. ~'irst, ZP's ability to remove 

trees from the site is in no way dependant on the approval of the subdivision. Second, when the 

Zoning Administrator wrote the November 19th !<etter, ZP had not yet submitted a building pem1it 

application or plans to build IOn those lots. As Appellant points out, ZP did not even own the 

property at the time. See App. 9/21 at p. 10. Even after the building permit applic:ations were 

submitted, the plans went through numerous revil~ws and revisions. Of course, the Zoning 

Administrator assumed that two single,· family houses would be: built on the site, but his decision 
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at the time was limited as to whelther pennitting Lot 134 to be of slightly substandard size would 

impair the purpose of the Zoning Regulations. When the plans to build on the subdivided lots 

were received by DCRA, it conducted a thorough review to ensure that the plans were fully 

compliant with the Zoning Regulations (and they are). Accordingly, ZP's plans to develop two 

single-family homes on Lots 134 and 135 are irrelevant to tht~ question of whether the Zoning 

Administrator erred in approving the subdivision. 

Further, Appellant's study of density in the neighborhood, is similarly irrelevant and 

without a legal basis. There is no limitation on density, or floor area ratio (FAR)., for single­

family dwellings in an R-I-B zone. See 11 DCiv1R § 402.4. Density is primarily only 

considered in zones where then~ is multi-family, commercial, or industrial development. See 11 

DCMR §§ 402.4,771.2,841.1. The reason for that is in multi-family and commercial 

developments, an increase in the size IOfthe building directly relates tlO the number people who 

will likely live or work in the building. Thus, regulating density for those uses is an effective 

way of regulating popUlation overcrowding and all of its associated extemalities (i.e. parking, 

traffic, etc.). None ofthat is true for a single family home, beGause the home, whether big or 

small, will only be used by one family. For that reason, the Zoning Commission has chosen to 

regulate single family homes by requiring set bac:ks, limiting lot occupancy, limiting height, and 

requiring off street parking. See II DCMR §§ 400-406, 2101.1. The proposed development of 

Lots 134 and 135 complies with all of those provisions. Therefore, any consideration of density 

is irrelevant to this case. 

Appellant also fails to connect the density calculations to any impainnent to the purpose 

ofthe Zoning Regulations. Appellant calculates the proposed density of Lot 135 to be .78 FAR 

(or 78%) and the proposed de:nsity of Lot 134 to be .70 FAR (or 70%). See App. 9/21 at 



Attachment 12. First, the Appellant ignores the obvious point that Lot 135 is a lot that exceeds 

the required lot size. Thus, it cannot explain how a lot with a. density of. 78 FAR is permitted as 

a matter of right, but a lot with a density of. 70 FAR impairs !the purpose of the Zoning 

Regulations. Additionally, the FAR calculations demonstrate: exactly how de minimus the 

deviation actually is. rfyou recalculate the FAR of Lot 134 as a fully compliant, 5000 sq. ft. lot 

rather than a 4908 sq. ft. lot, the FAR drops only 1 % from .70 to .69 FAR. 

Appellant may object to the proposed houses having a third floor; however, a third story 

is entirely permitted as a matter of right in this zone. Under the regulations, any homeowner in 

an R-I-B zone can add a third floor a house without obtaining Board approva.l. See 11 DCMR § 

400.1. This is even true for existing homes that sit on substandard sized lots, provided that home 

is under the maximum lot occupancy requirement. Perhaps Appellant feels that the houses with 

three stories undermine the purpose of the Zoning Regulations, but they are nevertheless 

permitted as a matter of right by those same regulations. 

Accordingly, the Board cannot find that the Zoning Administrator erred in his application 

of § 407.1. 

2) The Subdivision Does Not Violate Section 101.6 

Appellant also argues that the approval ofthe subdivision violates 11 DCMR § 101.6, 

which states: 

Where a lot is divided, the division shall be effected in a manner that will not 
violate the provisions of this title for yards, courts, othc~r open space, minimum lot 
width, minimum lot area, floor an~a ratio, percentage of lCit occupancy, parking 
spaces, or loading berths applicable to that lot or any lot created. 

See 11 DCMR § 101.6. 

Essentially, Appellant argues that the ZOIl~ng Administrator shoulld not have \vritten his 

November 19th letter because: there was an existing house located at 2910 Garfield Street, which 
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after the property is subdivided would sit in violation of the rlear yard (§ 404.1) and lot 

occupancy (§ 403.2) requirements of the R-I-B zone. 

First, it is important to darify that the November 19th letter is a zoning determination 

letter. It did not create the subdivision, but rather indicated that the Zoning Administrator would 

approve such a subdivision if an application were presented to him. The lots were not 

subdivided until February 23,2010, which is the date the plat was recorded. 

It is common practice for the Zoning Administrator to write such letters, as they are a 

necessity to conduct business in the District. Without such letters, it would be nearly impossible 

for citizens of the District to buy, sell, or develop land, secure financing, obtain title insurance, or 

start a business. It is certainly reasonable and within the Zoning Administrator's discretion to 

give his assurance to a property oVlner that a project conforms to the Zoning Regulations before 

the owner proceeds to tear down his house. For the Board to find otherwise would create a very 

unpredictable and uncertain environment for land and business owners in the District. 

Secondly, this argument is rather dubious as even App,ellant admi:ts that the razing of the 

existing house would rem~~dy any alleged violations. See App. 9/21 at p.l O. Further" it clear that 

ZP intends to raze the existing house and its actions since obtaining the :November 19th letter 

confirm that. In the time since the subdivision was approved, ZP has obtained a raze permit, 

obtained building permits to constxuct the two new homes, and begun work. 

Appellant also believ~~s that Lot 135 violates the 50 foot lot width requirement of § 401.3. 

Appellant points out that a portion ofthe lot has a comer missing, which results in a width less 

than 50 feet. Appellant further states, "Using an appropriate methodology, the lot does violates 

[sic] the 50-foot lot width requirement of section 401.3 of the Zoning Regulations." See 

Appellant's Appeal of June: 3..1Q~! ("App. 6/3") at pA. 
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In this case, the Zoning Administrator, as explained in the November 19th letter, used the 

10-foot interval method. Using this method, the Zoning Administrator found lot 135 to comply 

with § 401.3. See Exhibit A. The Appellant takes issue with the Zoning Administrator's 

methodology" but does not suggest an alternative or explain why the Zoning Administrator's 

methodology was inappropriate. I 

The Zoning Regulations do not dictate the method that the Zoning Administrator must 

use to calculate lot width. Accordingly, the Board has consistently held that, where multiple 

methods of calculation exist, it is within the Zoning Administrator's discretion to select a method 

so long as it is reasonable. See Appeal nos. 15129 and 15136 of Richard B. Nettler on behalf of 

the Woodland Normanstone: N~ighboThood Association and Phil Mendelson on behalf of 

Advisory Neighborhood Commission 3C (1989)(consolidated); AQill:al no. 17109 ofKaRorama 

Citizens Association (2005). Further, the use of the lO-foot interval method has been previously 

found by the Board to be "reasonable and consistent with the Zoning Regulations." See Appeal 

no. 14649 of Advisory Neighborhood Commission 30: at p. 4 (1987). Accordingly, the Zoning 

Administrator's decision to use the 10-foot interval method in this case was an appropriate and 

valid exercise of his discn:tion. 

There is no doubt that the Appellant has articulated a sincere displeasure with the 

subdivision; however, where Appellant fails is in its attempt to connect tbat displeasure with a 

legal basis in the Zoning Regulations. For that reason,. the Board must deny this appeal. 

Respectfully Submitted, 

PETER 1.. NICKLES 
Attorney General 

for the District of Columbia 

I Ironically, in BZA Appeal no. 15l36, Appellant (ANC 3C) argued that the Zoning Administrator erred because he 
did not apply the ten-foot interval method, the very method with which they now take issue. Appellant has offered 
no explanation for this inconsist,eney. 
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September XHl; 2010 

MELINDA M. BOLLD'J"G 
General Counsel 

(l.~' 
~URABIAN (DC Bar # 977657) 
Assistant Attorney General 
Department Of Consumer And 
Regulatory Affairs 
Office of the General Counsel 
1100 4th Street, SW, 5 th Floor 
Washington, DC 20024 
(202) 442-8403 (office) 
(202) 442-9447 (fax) 
jay.surabian@dlc.gov 



~~ERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Pre-Hearing Statement was s:erved by first 

class mail and email.this~j*~ay of September 2010, to the following: 

ANC3C 
c/o Richard DeKaser 
2914 Garfield St., NW 
Washington, DC 20008 
ljdekaser@comcast.net 

Cornish F. Hitchcock, ESq[. 

1200 G Street, N.W., Suite 800 
Washington, DC 20005 
conh@hitchlaw.com 

John T. Epting, Esq. 
Goulston & S torrs, PC 
2001 K Street, NW, Suite 1100 
Washington, DC 20006 
j epting@goulstonstorrs.com 



GOVE:RNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTIVl[ENT OF CONSUMER AND REGULATORY AFFArRS 

OFFICE OF THE ZONING ADMINISTRATOR 

* * * 

November 19, 2009 

By US Mail and Email PDr~ 

Jeffi"ey Utz 
Pillsbury Winthrop Shaw Pittman LLP 
2300 N Street, NW 
Washington, DC 20037 

Re: Subdivision of 2910 Garfield Street, NW, Wnshington, DC (Square 2113, Lot 
828) - ApPJ"ovall of Subdivision and Granting of Zoning AdministratOlr 
Flexibility Provjidc:d Under Sectioll 407.1 of th~~ Zoninl~ Regulations 

Dear Mr. Utz: 

The purpose of this ktter is to confirm the matters discussed in our meeting on Friday, 
November 13, 2009, concerning the above~referenced subject. Specifically, the issues discussed 
were whether the Property can be subdivided into two (2) record lots and if the Zoning 
Administrator's flexibility de~scribed in Section 407.1 of the Zoning Regulations can be granted for 
lots within two percent (2%) of the minimum lot area threshold under Section 401.3 of the Zoning 
Regulations. 

As you know, the R-J ~B Zone District requires a lot area of 5,0001 square feet and a 
minimum lot width of 50 tieet. Yom proposal shown on Exhibit j~ is comprised of Lot A which 
contains 5,045 square feet ;and a lot width of 51.9 feet and Lot B which contains 4,901 square feet 
and a lot width of no less than 65.31 feet. 

The Zoning Adminiistrator is authorized to permit a deviation not to exceed two percent 
(2%) of the are:a requirement of Section 401.3 provided that (a) a building shall be allowed to 
deviate ii-om the requirements of not more than two (2) of Sections 40 I, 403, 404, 405 and 406 and 
(b) the deviation shall be deemed by the Zoning Administrator not to impair rthe purpose of the 
otherwise appliicable regulations. The configuration shown on Exhibit A satisfies both of these 
elements of Sel;tion 407.1 since you are not requesting any other area of dleviation from tht: Zoning 
Regulations and since your request will not impair the purpose of the otherwjise applicable Zoning 
Regulations. Therefore, the configuration shown on Exhibit A is approved as shown. 

Further,. the method of calcu.lation of the width of Lot A on Exhibit A is approved. As you 
know, the required lot width may be melt, in the case of an hTegularly shaped lot such as Lot A, by 
an average width oflot calculiltion, as further described in this letter Section 199.1 of the Zoning 
Regulations defines "lot width" as foJ1ows: 

941 North Capiitol Street, N.E., Suite: 2000, Washington, D.C 20002 
Phone: (202) 442-4576 Fax: (102) 442-4871 



"the distancle between the side lot lines, measured along the building linc; except that, 
in the case of an hregularly shaped Jot, the width oHhe lot shall be the average 
distance between the side lot lines .... " 

As a matter of standard interpretative practice, the Zoning Administrator has determined 
average widllh of lot by a method which (a) draws Jines perpendicular to and intersecting the side 
property line:s at ten (10) foot intervals, starting from and paralkJ to the front property Jot line, (b) 
sums up the linear distan'ce of drawn Jines, and (c) divides the total linear distance by the number 
of Jines drmvn to alTive at the average width of lot. Further, the definition oflot width under 
Section 199. I of the Zoning Regulations clearly defines lot with as "the distance between the side 
lot lines" (emphasis added).. Therefore, additional ten (l0) toot distance: measurements are not 
required for portions of the lot that do not include side lot lines, such as the rear portion of LOl A. 

If you have any questions about this matter, please do not hesitate to contact me 

Sincerely, <YfW~ ~k/l0 
Matthew Le Grant ----
Zoning Administrator 

File :Deterlllinallion l.ettel re 29 f() Garfield St NW to Utz I i-I 9-09 
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82(14/281e 2'2: 16 2B~~ge,5431e CLUTE 

GOVERNMENT Of THE DISTRICT Of' 
• 111 11 f •• 

--: I" '" 
,.. • I' . • I' I I . ,APPLICATION FOR RAZE Pi 

cation can be qownJoa~ and 15 1~llable t:l(,CeP.t for 8ipture 8n:1a.1f I)Ot &ling o~ 9~1 tom 
Please pl'Ovtde detafle.d:Ia'DnniaUcilt. Wrtte NIA (Ron-lIp.plica!'>le) for itell1l6 that del not apply. 

out, Of otherwise aJteri~g IUlY MllElred iIoforma.tion will void tlhi& a.vPlication. Tb~ C)WDIIIT of 
apJIUClltio'n with au original sig1lat1~te. . 

III tJ.IB ~!OQ8 DC'{1uiJdi"l/ CQde Sl!p.llement (~gIir I § "Q5.1. 7. 1 05.1,7.1, lOS.I. 

~"age , Of 5 letfecD'18 ,April 9. 2009 
., ".'"',~''' .. -.... ,. 
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D,epartment of Consumer and iRegulatory Affairs 
Permit Operations Di'l'lsion 

1100 4th Street SW 

Washington DC 20024 

Tel. (202) 442 -4589 Fax (.!02) 442 • 4862 

RAZE PERMIT 

TI~IS PIORMilT MUST ALWAYS BE CONSPICUOUSLY DISPLAYED AT THE ADIDRESS OF WOFtK 
UNTIL WORK IS COMPLETED AND .APPROVED 

PERMIT NO. R1000054 Date: 05/06/:2010 

Address of Project: 

2910 GARFIELD ST NW 

? ,-

R-1-B 

ward~' Square: 

3 2113 
, __ ,_..l--.-_ 

Suffix: F 
I 0828 

Description of Work: Bldl g VolcanI: No. of Bldg(s) Raze entire Bldg.: 

raze brick building 
Ye s 1 Yes 

Permission Is Hereby Granted To Owner Ad dress: Length: Width: Height: 

Bejnamin 0 Wood 2910 GA RFIELDSTNW 

T'ON, IJC :20008 

35 FT 40 FT 30 j Vol of Bldg.: 

FT 42000 CU.FT i;~~73;QO 
WASHING 

Building Material: Party Wall: Existing U Sl~: 
Brick No Single Fa miry Dwelliing-

Raze Contractor: 

-3536 

Insurance Co 
R-3 

--------~~~~--~ 
Insurance Policy No.: 

Tel No.: 

o· 

Existin£! Units: 
1 

Lie No.: 

Conditions! Restrictions: 

Bldg inspection branch to be notified 24-hours before r aZIJ operatic)n. Tel: (202) 442-4641. 

CONDITIONS: As a condition I~recedent to tit 

and to perform the work aulnorized hereby 

and In accordance with all aPlllicable laws an 

e issu,anc'J of this permit, the owner agree~; to conform with all conditions set forth herein, 
in ac,l:ortiance with the approved application and plllnS on file wHh th'e District Govemment 

d regulati(lns clf the District of Columbia. Thll District of ':;olumbla has tile Irlght to enter upon 
ized b:~ inls ipermit and UI reqlllre any change In comlltruction which rna:, be n"cess.,ty to 

alii the applicable regulatiol1s of the District of Collumbla. Work aLithoriized under the Permit 
pearlng 011 thi:s permit or the permit Is automatically void. If work is :starltedl, any appl1iicatlon 
e d,ate appenring on this permit. 

the property and to Inspect ,all work autholr 

enSllre compliance with the pl~rmlt and with 

muslt start within one(1) year of the data ap 
for partial refund must be mad,a within six months ofth, 

Director: 

Linda K. Argo c:;:.;,.;:-~ ri-/4--r 
I Permit Clerk ____ ~.atiOI,l Date: 

L Stacie WiJJia~~l 
TO REPORT WASTE. FRAUD OR ABUSE BY ANY DC G OVERNIMENT OFFICIAL, CALL THE DC INSPECTOR GENERAL AT 1-fI00-521-1639 

[20:1) 44:1-44,60 FOR CONSTRUCTION INSPECTION INQUIRIES CALL, 

TO SCHEDULE INSPECTIONS PL.EASE CALL (20 2)4429557 

Pagel of 1 
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Dep;artment of Consumer and Regulator,V Affairs 
Penn It Operations Divisiem 

1100 4th Street SW 

Washington DC 20024 
Tel. (202) 442 • 4589 Fax (202)442 -486,2 

BUILDING PERMIT 
THIS PERMIT MIJST ALWAYS BE CONSPICUOUSLY DISPLAYED AT lrHE ",DORESS OF 

WORK UNTIL WORK IS COII/IPLETED AND APPROVEIL) 
ISisue Date: 08/1212010 

PERMIT NO. 81()03591 Expiration Date: 08/1212011 

Address of Project: 

2854 29TH PL NW ~-:one'~' ward]' Square: Suffix: ~ot: 
H.1.[I 2113 01 :15 ,---- ._-....... ---

Description Of Work: 

NEW S.F.D, RETAINING WALLS AND PROJEC TION. 

Permission is Hereby Granted To: 

Zp 29th Piace lie EiSO:1 GLENBROOK ROAD 
]

)woer Address: ~PER_MIT FEE: 

CHEVY CHASE. MD 20815 $3,284.201 

Permit Type: 

New Building 

Agent Name: 

Mary Clute 

-------r-----------
Existing Use: Proposed Use: 

Single F arnily Dwelling ., R·3 Single Family I)weliling • R-3 

AgentAddn~ 

4817 BENDI N(; LANE III.W Umt!;: Dwell Units: 

WASHINGT ON, DC 0 1 ;J 

Floor(s) 
Invnlvpr!' 

Plans: 

Yes 

ss: ~:Xi.Sting Dwell Proposed ·ro. of StOriE~: 

,------.~-------------

Conditionsl Restrictions: 

JOE SAID Irs OKAY TO PUT ADDRESSES IN. 

This Pennlt Expires If no Construction Is Started Withi n 1 Yea" or if the Inspection Is Ov'~r 1 Year. 

All Construction Done According Tc) The Current Bull, :lIn!! Codes J~nd Zoning Regulations; 

As a condition precedenlt to the Issuance 0 

the work authorized hereby In accordance w 

f 1hls penmit, Ilhe owner aglrees to conform with all conditions set forth herein, and to perform 
ith the alPprovl~d application and plans on me with the District GO'femmenlt and in acc:ordance 
he District of Columbia. The District of COlumbia has the right to enter upon the property and 
nit and to reciulre any chalnge In constructllon which may be neCessal'J1 to ensure compliance 

with ali applicable laws and lregulatlons of I 

to inspect all work authorized by thIs pen 

with the pennlt and with all the applicable' regul;,tions 01' the District of Ccolumbla. Work authc,rlzecii under this Permit must start within 
permit or the penni! Is automatically void. 11' work is st;!rted, any "ppll,:atl()n for partial refund 
on thIs permit. 

onel1) year of the date appeiilrlng on this 
must be made within six months of the date appearing 

Director: 

Linda K. Argo ./ / 

c;~· / .. ~-: '4r 
TO REPORT WASTE, FRAUD OR ABUSE BY ANY DC ( 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL 

fF:ermit c_,e_fk __ _ L ,_ Stacie Williams 

30VERNMENT OFFICIAL, CALL THE DC INSPECTOR '3ENERAL AT 1-600-521-1639 

(2012) 442-9:;57 

TO SCHEDULE iNSPECTIONS PLEASE CALL (202) 44: !-ge'57. 

Page 1 of 1 
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Department of Consumer and Regulatory Affairs 
Permit Operations Divis14)n 

1100 4th Street SW 

Washington DC 20024 

Tel. (202) 442·4589 Fax (202t 442 - 4862 

BUILDING PERMIT 
THIS PERMIT MIJST ALWAYS BE CONSPICUOUSLY OISI'LA YEO AT rHE A-OORESS OF 

WORK UNTIL WORK IS COMPLETED AND APPROVEID 
Issue Date: 08/12/2010 

PERMIT NO. 81 ()03592 Expiration Date: 0811212011 

Address of Project: 

2858 29TH PL NW =C-:one~. ward]: Square: Suffix: 

1~-1-B 21113 ------- --, --,--~----

Lot: 

Description Of Work: 

NEW S.F.D, RETAINING WALLS AND PROJEC TION. 

Permission Is Hereby Granted To: 

Zp 29th Place Lie 

Permit Type: 

New Building 

Agent Name: 

Mary Clute 

Conditions! Restrictions: 

Ei60:1 GLENBROOK ROA,D D)wner Address: ~PERMIT FEE: 

CHEVY CHASE. MD 20815 §~.Q99.11 -------,.-------- ~ .. 
Existing Use: Proposed Use: !Plans: 

Single Fa mily ClweUing • R-3 Single Family Dwelling - R-3 Yes 

AgentAddn~ ss: 

4817 BEND I NG LANEN.W 

ON, DC WASHINGT 

Unil~: Dwell Units: 

o 1 I) 

Floor(s) 
Invnl""r!' ~

:.XiSting Dwelt Proposed ·]:0. of Stories: 

__________ -L._________ . ___ , __ , __ ~ ________ __ 

This Permit Expires If no Construction is Started Wlthl n 1 Year or iif the Inspection is OYler 1 Year. 

Ali Construction Done According Te' The Current Build Inll Codes And Zoning Regulations; 

As a condition precedent to the Issuance of 

the work authorized hereby I~, accordance wi 
this pennit, thll owner agICees to conform wi~ all 'conditions set forth herein, anOi to perform 
~ the al~proved application and plans on me wi~ ~e District Go'.ernrl1ent and in ac,e:ordance 

he District of Columbia. The District of Columbia has the right to enter upon ~e proPllrty and 
It and te, reGlulre any chalnge in construction which m;iiY be neCess31"]/ to ensure compliance 

regul.,tlonls of the District of Columbia Work authclrizec!' under this Permit must start within 
pe~mit or the permit Is automatically void. II' work is stlnrted, any ;Ippll,;aticm for partial refund 
on this pem1iL 

with all applicable laws and regulations of ! 

to Inspect all work authorizecl by this perro 

with the permit and with all the applicable 

one{1) year of the date appe;lrlng on this 

must be made within six months of ~he date appearing 

Director: 

Linda K. Argo C;.;~ ,"'~ x;I~ 
TO REPORT WASTE. FRAUD OR ABUSE BY ANY DC ( 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL 

frermit _C_le_rk __ _ L ,_ Stacie William:s 

;OVERNMENT OFFiCIAL, CALL THE DC INSPECTOR GENERAL AT 1-1300-521-1639 

(202) 44:2-ge,57 

TO SCHEDULE INSPECTIONS PLEASE CALL (202) 44,! -9557. 

Page 1 of 1 
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Legend 
Lots 

COMPUTED_AREA_Sf 
• 0-4,000 

• 4,000-5,000 

5,000-6,000 

6,000-10,000 

10,000-50,000 

2.9 I 0 GarfiE~~d St NW 
N 

~r '* *: Glovernmerat o'f the District of Columbia . 
!II Adrian M. f'enty, Mayor 

l)elPartm~ent of Cc:msumer and Regulatory Aflfairs 
linda K. Arglo, Dlrect()r 

I • 

~~ "*t:!:./:t:'\~;:~~ ;::~ 
~;:< tt~:::;'! *~t$S~ ,~~ 



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 

MARGARET M. ERNST, E~t llll., 

Plaintiffs, 

v. 

DEPARTMENT OF CONSUMER 
AND REGULATORY AFFAIRS, et aI., 

DefEmdants. 

* 
* 

* 
* 
* 
* 
* 
* 
* 
* 

Case No. 2010 C'A 005006 B 
Judge Ze~ldon 

ORDER DENYING PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION AND 
,DISMISSING THE CASE ON THE: MERITS 

On August 5,2010, Plaintiffs filed an Amended CompJlaint for Declaratory and 

Injunctive Relief containing two counts. In their first count, Plaintiffs allege that Defendants 

"have violated Chapter 27 ofTitll~ 10 of the District of Columbia Municipal Regulations ['Office 

of the Surveyor: Subdivision Regulations']] by approving a subdivision that violated the 

requirements of the Zoning Regulations without having followed the requitred variance 

procedures in those Subdivision Regulations." PI. 's Amended CompI. 138. In their second 

count, Plaintiffs allege that Defendants "violated D.C. Code §§ 1-207.38 (d) and 1-309.10 by 

failing to provide Advisory Neighborhood Co:mn:lission ['ANC'] 3C with notice of the proposed 

actions regarding the subdivision of the [p]roperty ... " PL's Am.ended Compi. 140. Plaintiffs 

also filed a Motion for Preliminary Injunction seeking relief in the form of a stay of any actions 

by Defendants that could result in the subdivision and development of the property pending entry 

of judgment in this case, including the issuance of building, razing, and tree removal penrults. 

During a hearing on the Motion for Preliminary Injunction on August 19,2010, the 

District assert(:d that the Motion is moot because the building, razing, and tl:ee removal permits 

I Referred to hereinafter as "Subdivision RegUlations." 



all have been issued. Consequently, the District suggested that the case should be adjudicated on 

the merits. Agreeing with the District, Plaintiffs and Intervenor ZP 29th Place, LLC also asked 

the Court to resolve the dispute on the merits and not proceed with a preliminary injunction in 

light of the fact that the above-dl~scr:tbed permits have been issued. After discussion on the 

record, the Court agreed to resolve the dispute on the merits. 

As for Count One of the Amended ComlPlaint, the Court finds that the Subdivision 

Regulations do not supersede the Zoning Regulations in this case. Thi~ Subdivision R,~gulations 

specifically refer the reader to and incorporate the Zoning Regulations on lots as follows: 

The size and shalPe of all lots on a plat of subdivision shall be 
appropriate as regards the location of the subdivision, and be the 
size and shape as to pt~nnit compliance with all requirements of the 
Zoning RI~gulat:ioIJlS. 

10 DCMR § 2716.1. 

Defendants did not violate the Subdivision Regulations because the size of the lot is in 

compliance with the requirements of the Zoning Regulations, which expressly authorize the 

Zoning Administrator to pelmit a minor deviation, as defined in the Zoning Regulations. See 11 

DCMR § 407.1. In this CaS(l, the Zoning Administrator, acting under 11 DCMR § 407.1, aHowed 

the Intervenor to have what lthe Zoning Regulations characteriz~: as a "minor flexibility" mling. 

With respect to Count Two of the Amended Complaint, the Court holds that D.C. Code § 

1-309.10 (c) does not require notice to the ANC of a request for a deviation from the minimum 

lot area requirl~ments of the Zoruing Regulations pursuant to 11 DCMR § 407.1. Significantly, 

Plaintiffs' counsel concedc~d that custom and practice under D.C. Code § 1-309.l0(c) has been to 

2 



not give th(~ ANC Commissions notice of a request to the Zoning Administrator for a minor 

flexibilit1" ruling. 2 

Accordingly, it is lms 20th day of August, 2010, hereby 

ORlDERED, that Plaintiffs' Motion for Preliminary Ir.liunction is DENIED AS MOOT; 

and it is 

FURTHER ORD):l:RED, th,,~t the case is DISMISSED for the~ reasons statled above. 

Copies by e-:~ervice to: 

Cornish F. Hitchcock, Esq. 
Attorneyfor Plaintiffs 

Robert L Dilliard, Jr., Esq. 
Attorneyfor Defendants 

Leonard H. Freiman, Esq. 
John T. Epting, Esq. 
Attorneys for Intervenor ZP 2s1h Place,. LLC 

Joan Zeldon 
Associate Judge 

(Signed in Chambers) 

2 William Kummings, an ANC Commissioner for the district in which the disputed properly lies was pres(:nt at the 
hearing, but was unable to cite to any authority that would re:quire notice to the ANC of the request for a minor 
flexibility ruling. He also described how he was aware ofthe concern over the subdivision of the lot at issue in this 
case since April 2010 and that the ANC is now involved in the proceeding related to this case before the Board of 
Zoning Adjustment. 
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