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FILE NO: 50137.000003 

Re: BZA Case No. 18070 (Appeal of ANC 6B from a decision of the Zoning Administrator 
to issue a building permit for a private club in the CAP/R-4 District at premises 136 D 
Street, S.E., SQ 733, Lot 41) 

Dear Chair Moldenhauer and Board Members: 

This firm is representing Airports Council ~nternationail -North America ("ACI-NA" or 

"Owner"), a non profit organization as recognized by the IRS, with respect to the above 

described appeal by ANC 6B. My agent authorization is attached as Exhibit A. ANC 6B 

appeals the issuance of a building permit by the Zoning Administrator to the Owner for the 

interior renovation of its property located at 136 D Street, S.E. (Subject Property) for use as a 

private social club. 

Request to Inte1cvene 

Pursuant to Section 3112.15 of the Zoning Regulations., the Owner requests that the Board allo· 

it to intervene in this case since the Board's actions will affect its rights and interests in the 

Subject Property, specifically its ability to use the Subject Property for a private social club. 
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Exhibit B is the Office of Tax and Revenue's Property Detail Card indicating ACI-NA's 

ownership rights in the Subject Property, which is also evidenced by the Building Permit issued 

by DCRA on September 16, 2009. See Exhibit C. 

Motion to Dismiss the Appt~al As Untimebt: 

The Owner requests that the Board, as a preliminary matter, take testimony on the fact that the 

appeal is untimely. Under Section 3112.2 of the Board's rules, any person aggrieved by the 

decision of the Zoning Administrator has sixty (60) days from the date that person had notice or 

knowledge of the decision complained of, or reasonably should have such notice or knowledge 

of the decision complained of, whichever is earlier, to file a timely appeal to the Board. 

In this case, the Owner applied for a demolition permit for the Subject Property for use as a 

private social club in February of 2009. In Ilv1arch of 2009, based upon complaints of unknown 

neighbors, the Zoning Administrator placed a hold on permit construction for private club use, 

but not interior demolition. On March 26, 2009, I met with Mr. Le Grant to discuss the matter as 

attorney for the Owner. On March 27, 2009, I presented Mr. Le Grant with the attached 

memorandum of law (Exhibit D) which indicates that a private (social) club is permitted as a 

maltter of right in the CAP/R-4 zone district where the Subject Property is located, pursuant to 

Section 330.5(g) of the Zoning Regulations. See Exhibit E. The memorandum also 
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demonstrated that ACI-NA met the test for a private club, since it was non-profit, registered with 

the IRS, and would use the Subject Property for avocational social purposes for selected 

members of its association. Based upon that memorandum and his own research, Mr. Le Grant 

lifted the hold on permit construction for use as a private club on or about April 24, 2009. 

On June 26, 2009, the Owner filed a new application for building permit for interior alterations 

and repairs to the basement apartment. The Subject Property's entire use was proposed to be 

changed to a private club (formerly, a single family row house with rented English basement). 

After all required approvals and payment of the permit fee on September 14, 2009, the building 

permit was issued on September 16, 2009 and was posted on the Subject Property later that 

month, on our about September 28, 2009 by the contractors. This information was also readily 

available on the DCRA website under permits by address which, among other approvals, 

included structural review approval as follows: "Convert 2nd and Third Floor Apartments to a 

Private Club and Basement Apartment" on September 11, 2009; Fire Review Approval: 

"Approved based on Responding Letter and resubmitted application and drawings which states 

this building will be fully sprinkled" on September 15, 2009; and Zoning Review Approval as 

follows: "Application for conversion of basement apartment to private club. 2 parking spaces 

provided per attached plat" on September 15, 2009. See Exhibit F. 
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Accordingly, these approvals were available on line for review by the ANC and the public as 

early as mid-September 2009. 

Apparently, unknown neighbors called DCRA in December of 2009 to inspect the Subject 

Property on the allegation that the work being performed was not consistent with the approved 

plans/permit. During the week of December 14, 2009, a DCRA inspector visited the Subject 

Property and found no violations. 

Nevertheless, ANC 6B did not file its appeal with the BZA until March 15,, 2010, almost eleven 

(11) months after Mr. Le Grant lifted the hold on April 24, 2009 and almost six (6) months after 

the permit approval for a private club was available on line and was posted on the Subject 

Property on or about September 28, 2009. Indeed, on its appeal form, ANC 6B indicates that the 

date of the decision of Mr. Le Grant being appealed is April 24, 2009. See Exhibit G. 

Moreover, ANC 6B's pre-hearing statement itself concedes that "on December 8, 2009, ANC 6B 

was informed that construction was underway at 136 D Street, S.E." which is more than 90 days 

prior to filing its appeal. Cover letter to Appeal at 1. See Exhibit G. This admission is consistent 

with the fact that neighbors called for a DCRA inspection of the subject property which took 

place in the very next week. The Owner denies that its permit for construction for use of the 

Subject Property as a private club was not posted until early January, 2010, as alleged by 
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Michael Wilson, a neighbor immediately adjacent to the Subject Property, as set forth in the 

ANC's letter to the BZA of March 15, 2010. In any event, the proposed use was available on 

line in September of 2009. 

The Owner will present the testimony of Brett McAllister, William Maiden, Andrew Tuzzio, and 

Freddy Benavides that the building permit for interior renovations for use as a private club was 

posted on the Subject Property in late September of 2009. 

See, by way of example, BZA Cases No. 17391 on the dismissal of untimely appeals, attached as 

Exhibit L 

The Use of the Subj1~ct ]Property As A Private Club for A vocational (Social) 
Purposes is a MaUer of Right in th~;_ CAP/R-4 Zom~ District 

There is no dispute that the use of the Subject Property as a private club for avocational (social) 

purposes in the CAP/R-4 zone is a matter of right. Our memorandum of law attached as Exhibit 

D sets forth the pertinent facts, BZA decisions and case law on this issue which ACI-NA meets 

to classify the Subject Property as avocational (social) and not vocational (business). Further, in 

the same block as the Subject Property, there is located a rather sizeable building (the National 

Republican Club aJk/a the Capitol Hill Club) used as a private club. See Exhibit H, pictures and 

description of its activities. 
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ACI-NA will use the Subject Property to provide a place of respite including sleeping 

accommodations i[f needed, study, educational instruction, social interaction, exercise, (non-

alcoholic) refreshments and light food to certain of its members. No lobbying will be allowed on 

the premises. 1 The Subject Property is centrally located for use by its members for meetings on 

Capitol Hill and at various agencies that monitor its activities, such as the FAA and DOT. In 

addition, its proximity to the Capitol Hill South Metro Stop (5 minute walk), makes for easy 

commutes around the City and to and from National Airport. 

The Subject Property's use as a private social club is an attractive benefit to its members, 

typically airport executives in the 50--65 age group, noting that ACI-NA has competition for its 

members from similar organizations, specifically American Association of Airport Executives, 

based in Alexandria, Virginia. 

Photographs of the Subject Prope1iy are attached as Exhibit I. It should be noted that ACI-NA is 

in the process of constructing a very costly sprinkler system as required for fire protection. 

The ANC's Argul!nent 

1 In this regard, it should be noted that ACI-NA has its own headquarters office at 
1775 K Street, N.W., Suite 500. See Exhibit M, amended lease and floor plans. 
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ANC 6B's argument on appeal is that the Subject Property will be commercial in nature, in that 

it will function as a hotel whose use is vocational (business) and not avocational (social). 

Accordingly, the ANC argues, the use fails the proposed private club test. 

It is clear that the use of 1 or more rooms in the Subject Property for sleeping purposes for its 

members (not to exceed 3, 1 in the basement and possibly 2 upstairs depending on need with the 

3rd bedroom serving as a fax-copy, computer, study and educational center) hardly meets the 

definition of a hotel under the Zoning Regulations. That regulation (see Exhibit J) indicates that 

there must be at least 30 rooms for sleeping accommodations rented to transient guests on a daily 

basis to constitute a hotel. In addition, the regulation states that the term "hotel" should not be 

interpreted to include inter ali<:! a "private club". 

Our research indicates that at least 2 other private clubs in the District of Columbia have, in 

addition to social, eating and study accommodations, rooms for sleeping for its members but not 

in excess of 29. See Exhibit K. 

ANC 6B's argument is not with the BZA, but with the Zoning Commission. At various meetings 

with the ANC, and as set foth in its resolution to contest the permit here in issue, as well in its 

appeal, the ANC feels that the use of a building in this zone as a private club is at odds with the 
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residential character of the neighborhood. However, what the ANC is seeking is a text change 

which is beyond the jurisdiction of the BZA and is the role of the Zoning Commission. 

We respectfully submit that the use of the Subject Property as a private social club, which is the 

intended use of the Owner, is a mater of right use. As such, ANC 6B' s appeal should be 

dismissed. 

Sincerely, 

(]JdtwtL ll~u.__ 
Richard L. Aguglia 

cc: By Hand Delivery 
ANC6B 
c/o David F. Garrison., Chair/ Bert Randolph, Secretary 

ACI-NA 
Brett McAllister 
Monica R. Hargrove, Esq. 

Matt Le Grant 
Zoning Administrator 

Jay Surabian, Esq. 
Counsel to the Zoning Administrator 
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June 4, 2010 

Board of Zoning Adjustment 
Suite 210 
441 4th Street, N.W. 
Washington, D.C. 20001 

AIRPORTS COUNCIL 
INURNATIONAL 

Re: Agent Authorization for Richard L. Aguglia, Esq., in BZA Appeal No. 18070 

Dear Board Members: 

Please be advised that Richard L. Aguglia, Esq. of the firm of Hunton & Williams LLP is ACI· 
NA's authorized attorney agtmt in this case with the power to bind ACI-NA. 

Monica R. Hargrove, 
General Counsel 

cc: Richard L. Aguglia, Esq. 

1775 K Street NW, Suite 500 • Washington, DC 20001:i • Tel (202)29~i-B500 • Fax:(202)3:l1-1!362 • www.ac1-na.org 
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District of Columbia: Property Detail 

~-"-"'-
~C!ll~l 

CFO HOME 

TAXPAYER SERVICE 
CENTER 

REAL PROPERTY 
SERVICES 

Property Tax Bills 
Property Tax Rates 

and Calculation 
Property Assessment 

Process 
Property Assessment 

Appeals 
Tax Relief Credits 
Search Real Property 

Sales Database 
Search Real Property 

Assessment Database 

CFO ! OTR Search 

12 
Property Detail 

Address: 0136 D ST SE 

SSL: 0733 0041 

Neiighborhood: 

Us1a Code: 

Tax Type: 

Homestead Status: 

Assessor: 

Gross Building Are;i: 
Land Area: 

Owner Name: 

Maiiling Address: 
Sale Price: 
Sale Date: 

Instrument No.: 

R1ecord Details 

CAPITOL H:ILL Sub-Neii~thborhood: 

24 - Residl~ntiai-
Conversions-Less Class 3 E:x.,c:eption: 
t 

TX - Taxablle Tax Cla:ss: 
** Not receiving lhe Homeste!ad Deduction 

MITCHELL HAMBURGER 
Ward: 

2,032 Triennial Group: 

Owner and Sales Information 
AIRPORTS COUNCIL INTERNATIONAL 
1:l6 D ST SE:; WASHINGTON DC20003-1810 
$"1 ,250,000 
OS/14/2008 
5;~632 

A 

No 

00·1 - Residential 

6 

Tax Year 2011 Preliminary Assessment Roll 

Current VaiiJie Proposed Ne:w Value (2011) 

Land: $378,440 $374,270 

Improvements: $66s,a;w $575,660 

Total Value: $1 ,044,:260 $949,930 

Taxable Assessment: • $1,044,:260 $949,930 

* Taxable Assessment afte:r Tax Assessment Credit and after $67,500 Homestead Credit, if 
applicable. {<:ll\;_Kh~dm:J.lJQJ~~fQrma:li.Qn1. 
** If you believe you should be receiving tax relief through the Homestead de~duction 
program and if you are domiciled in the District and this property is your principal place of 
residence, you can access the link below,. complete the form, and return it per the 
instructions. For additional infonnation regarding the Homestead program, call (202)727-
4TAX. Click here to download the Homestead Deduction and Senior Citizen Tax Relief 
application * 

Page 1 of 1 

Government of the District of Columbia 
Citywide Call Center: {202) 727-1000 
TTY/TDD Directory 

Telephone Directory by Topic I Agencies I 
DC: Council I Search I Elected Officials 

John A. Wilson Building 

i=eedback I Translation I Accessibility I 
Pr:;vacy & Security I Terms & Conditions 

1350 Pennsylivania Avenue, NW 
Washington, DC 20004 

https:/ /www. taxpayerservicecenter .com/RP _Deta:iLj sp ?ssl=073 3%20%20%20%200041 5/24/2010 
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,;Addr~$'s ,pfPtoject: 
·- / ., -~ :- '' 

; .. 136DSTSE;' 
';::- ·:--~_·."' . .· } / 

'nesdnptlem ofWork: 
. ·.ltff~RI,~LTE~:n~NSAND REPAJRSF.OR EXISTING BASEI;~NT APJI~RTMENT;·FORliSE AS A PRIVATE C:LUB. i . ; :~ .;. ··. ~ . ;" .,/" >- ·.: I'> ,;. . ,' ;" .' . '; . . . . . ' . . .. -.. ··. . -~ . .· 

,;....L ____ ;;.; ........ _ __..,.,....:,;.;.......; .... , ,.,...-.L;.;_,.;..--...;.,....----1 
;~-~(,,, 

•· Vi• \ ."··•,. \ • i • ; \ .. / • ; ·-'8~;. . . •i .'' ,::_1/ 
~nterior ~~rk onl}t .. [)oes .n~,iricltid~ appr.Ov\11 for replac~!'!J!f exte1rior windows, d•:~ani; or Other exte1riur features.;~,;;· 

. ;: '· . ";,. ' / ,. ['"•, (:~.~()"~ ':~'··'' 
•/·;;,.;~. .•·.·· •· ;, 2' ;.:·· . .• '· .· ·••. . ; ' ;,,"' ()/1 5:[ .. ,,, • 
. ibis p/fimfExplre~ if .n'o ·constr.uCtioo:Js ·started Within 1 Yea1r or if !the Ins~~ 1 

~-/ . 1 ( --~- -<-.> :(.,}"._·:_-/::· .;>. ·t._t)_~:- -~--; -~ ;~-- ~: __ ; ... "._.;· -~---··:._<._-,:/~-- -~~-

' All ConstJ:ucti~n pone ~~rding'To Jiie ~:un:ent Building C~l~ A111if Zconing lieg'!!lltlo~s;; .. . . . ·•· • .. 
/ Af:; fk· tonditlbif ~~~dent to ~~~~ issuravcie~ %; thi~ 'pen:n'Jt, tl~~ Ct¥mer ~g~teS to 'conf<!nn . tNi1th all conditions Se't ·forth ~ritfn~ . ~rid. to ~i'f«mn thll work. 

·awiorizect' 'herebY' .Jw. accordance> with the'iapproved · 8'11Piication. and . P1an1• on file '.With tl~e• ·olstrii:t· •Govemme,fit · and In ai:cOrdani:e·:with all applicable · . 

. : :;~~~:{~~~~~:t1!f~~r~~s:T"~~~:~~~i:~nf:U~~r~!tl~~ ~~~~:;:;~=~~ig~t ·!~$::e~o::~;~nz: t~~:e:!~~~,;:~:i'~!t:h~:.t~~~:· 
.. regulations of;. thf! Qistrict/ of. ?olurilbia. Work authorized~ ;un•:ler· this P~rmirt· )mu~ start .v.ilthi111 one(1)' ye11r of '11J{I...cllite· appearing ·on this, pem:tifor the 
~ permit:)~ a~matic~n{ void. if ~rk . is. ~rteif. any applicatii.i1 tor Partliat ret11nd milst be made W'rthin $1lx n{~nth~ of .U,e. :11~te appearinlJ on thl; . 
~.";:It':' .... 
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MEM RANDUM BY HAND DEll ER 

TO: Matt Le Grant DATE: March 27, 2009 
D.C. Zoning Admin~strator 

FROM: Richard L. A.guglia 12 L1f F=JlE: . 50137.000003 

136 0 St., S.E. (SQ 733, Lot 41) (Subjec1t: Propert)r) ----- ·---------------------------
As we discussed on March 2B, 200B, your office has placed a hold on permit 
construction (but not interior demolition) for the Subje!ct Property due to the allegation by 
unknown neighbors that it was boing used for nonresidential purposes. 

The purpose of the interior demo and interior build out applications is indeed for the 
establishment of a. private club as s~et forth in those applications. 

BACK!GROUND~ 

The Subject Property is zoned CAP/R-4 which allows a private club as a matter of right 
"except when the use is a servicE! customarily carried on as a business". See 
§ 330.5(g) of the Zoning Regulations. · 

My client, Airports Council lnt~arnational - Nortt~1 America ("Owner"), purchased the 
Subject Property in 2008 for use as a private social club for its members. Its members, 
most of whom are commercial airport operators in thH United State!S that reside outside 
the area, typically ·fty into Washington for various me!Htings and evEmts periodically 
during the year, cab to a hotel1 and then cab to the location of the meeting or event, 
some of which are meetings on Capitol HiU with members of Congress, Congressional 
Committee staffers, congressional staffers, and other !governmental parties. 

The Owner will offer the SubjE!Ct Property soilely to its members and select guests on an 
availability basis for their conveni,ence in attaining educational, sleeping, eating,. travel 
and social accommodations to avoid exorbitant hotel and related expenses. Further, 
the Subject Property is located closEa enough to Capitol Hill that the! Owner's mElmbers, 
who will generally arrive at thE! Subject Property by cab, can walk to their meetings. 

"Private Club" is defined in thE! zonin9 regulations as follows: 

"Club, private -- building and facilities or premises used or 
operated by an or9anization or association for some 
common avocat1ional purpose such as, but not lim~ted to, a 
fraternal, social, ~educational', or rE~creational purpose; 

Hunton & Williams LLP 



provided, that the organization or association shall be a non­
profit corporation and reg1istered with the U.S.. Internal 
Revenue Service; goods, services, food, and bHverages 
shall be sold on the premises only to members and their 
guests; and office space and activities shall be limite~d to that 
necessary and customarily incidental to maintaining the 
membership and financial records of the organization." . 

The Owner is a non profit corporation n3gistered with IRS and in good 
standing with D.C. See Exhibit A 

COUF~T CASE~ 

There are two court cases of notl3 that have been docided under tt1is section, one under 
the old now outdated and liimited de,finition of private1 club and one under the current 
broader amended definition. 

In 1976, in Legislative Study Club, Inc. v. D.C. BZA ,s1t a/., 359 A.2d 153 (D.C. 1976), 
under the former definition of "private club"'1, the D.C. Court of Appeals affirmed the·· 
decision of the Board of Zoning Adjustment (BZA) that a building used for lobbying 
purposes in the R-·4 Zone was not a. privat13 club uncl13r the Regulations. The Court 
noted that the "Legislative Study Club" was a nonpront society organized to advocate 
and maintain the principles of citizen participation in ~~overnment, composed of two 
internal organizations, Citizen Action which prepares and publishos materials for public 
interest groups, and Congress Watch, a large public :interest lobby. Of the Club's 21-22 
members, 12 or 13 were full time salaried 113mployees who work at the "clubhouse". 
Congress Watch and several of its rnembe!,rs are reg~istered lobbyists. The Zoning 
Administrator approved a Certificate~ of Occupancy (C of 0) to the organization for a 
private club, with first floor usE~ for roception purpose1s and "limited office use" and 
second and third flloor uses for officE~s. a library, conjfE~rences and meetings. However, 
the neighbors filed an appeal of the issuance of the C of 0 to the BZA which reversed 
the decision of the Zoning Adrniniistrator. The court a~1reed with tt11E~ BZA statin~~: 

''We view petitioner's e~fforts jlo meet the1 R-4 criteria by 
calling itself a private club as little mom than a device~ 
designed to circumvent the requirements of the Zoning 
Regulations. The Board found that the1 Legislative Study 
Club is a nonprofit organization for the benefit of the public in 
general but not a private club for the social benefit of 1its 
members. There is ample evidence to support the dE~cision 

1 Under former Section 1202, a "club, private" 'Was defined as "a building or 
portion thereof use1d by an association organized for the promotion of a common social 
objective and not for profit, whose~ facilities are limited to its membEHS and their !QUests. 
Such building may or may not include facil1ities for th1e preparation and service of meals 
and alcoholic beverages and rooms or suit,1es of rooms for residential occupancy." 

-2-



of the Board." (359 A .. 2d 1515-156). (A. copy of this case is 
attached as Exhibit B). 

In 1978, the D.C. Court of Appeals affirmed the BZI~'s decision to uphold the Zoning 
Administrator's grant of a C of 0 to the Yr111CA as a private club. Association for 
Preservation of 1700 Block of N Stfieet NW and Vicinity, eta/. v. DC BZA eta/., 384 
A.2d 668 (D.C. 1978). It is important to not~ that in reaching its decision, the BZA/Court 
relied upon an amended and broader definition of th1e term "privat1e club" in Section 
1202, now found in Section 199 (unchan~1ed since that amendment). 

In opposing the BZA's findin9 that the YMCA was or9anized and operated for common 
avocational purposes, including ~educational and recreational, the Association (the 
neighbors) argued that its activities were vocational in nature, for the benefit of the 
public in general and not a private dub for the so~ial benefit of its members, rallying 
principally on the Legislative Study Club case cited above. The court noted that its 
decision in that case " ... is of limitE~d value here since we construed in very general 
terms the former definition (§ 1202), which was mom narrowly wriUen." The court went 
on to state: 

The BZA found the activities o'f that "club" {Legislative Study] 
to be vocation all as opposed to avocational· because iit 
[operated] as a clearing house for class groups by studying 
specific pieces of legislation and disseminating infmmation 
to those groups re~1arding issues such as consumer affairs 
and public information. 

* ,rr * 

There is ample 1evidence to support th~3 BZA's findinu that 
the Metro YMCA is or!ganizecl and operated for educc:~tional 
and recreational purposes, among othe!r common 
avoc:ational objelctives. 

(384 A.2d 672) S~3e Exhibit C. 

DISC;USSION 

1. The Subject Property ·will be used as a private (social) club solely for the 
Owner's membElrs (and guests based upon availapility) for educational, 
eating,drinking, travel scheduling and sleeping accommodations. As is 
reflected in the bylaws, there will be a charge for men'1bers in good 
standing for certain pr:ivileges at the Subject Property, and no charge for 
members who are in good standing and pay special assessments to ACI­
NA. Occasional educational sessions and networking activities may be 
conducted on ·the premises, II or the explloration of Gammon areas (>f 
interest of Members and their invited guests. See E~:hibit D, Own!Br's 
Bylaws, Article 2~8. 
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2. The interior layout of the Subject Property will be as follows: 

Existing: 1 l<itc:hen 

1 dining room 

3 bathrooms 

2 bedrooms 

2 studies/libraries 

Proposed2 

(in basement): 2 bathrooms 

1 kitchen 

1 bedroom 

1 study/library 

3. There will be no ernplloyees of the Owm~r living or working on sitE~ except 
as necessary for Club administrative purposes, and to welcome and 
acquaint members with the ·racilities in the house, upon arrival and 
throughout theii1r stay. 

Based upon thesE~ facts, I hemby mquest that you re~rnove the "hold" and sign off on any 
building permits necessary for the Owner to use the~ Subject Prop~=~rty as a private social 
club. 

R.L.A. 

cc: Brett McAllister 
Monica Hargrove Kemp, Esq .. 
General Counsel 
William Maiden 

2 This is simply a modernization of prior conditions that existed in the house as a 
two family flat prior to the ownership chan!ge. 

-4-
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Internal Revenue Service~ 

I> 

Oi~;trict 
Director 

Baltimore District 

Date: February 3, 1997 

NORTH AMERICAN REGION OF ~'BE AIRPORTS 
COUNCIL INTERNATIONAL 
1775 K STREET, N.W., SUITE 500 
WASHINGTON I DC 20006 

Dear Sir/Madam: 

Dep~urtment of the Treasury 

31 Ho•pkins Plaza, Baltimore, Md. 21201 

P.O. Box 13163, Room 817 
BalUrnore, MD 21203 

Employer Identification Number: 
53-0209303 

Person to Contact:: 
EP/EO Tax Examiner 

Telephone Number: 
(410) 962-6058 

This is in response to your inquiry dated Jan .. 27, 1997 _, requesting 
verification of your tax--exempt status.. ---

Our records show that your organization was granted exempt:i.on from Federal 
Income Tax under section SOl(cH5) of the IntE~.rnal Revenue Code 
effective JANUARY, 1958 

You are required to file Form ~l90, Return of Organization l~:xempt From Income 
Tax, only if your gross receipts each year arE! normally more than $25,000. 
However, if you receive a Form 990 pa1.ckage in the mail, pl•!ase file the return 
even if you do not excee.d th1e gross recejlpts t:•~:st. · If you are not required to 
file, simply attach the label provided, c:heck the box in the heading to indicate 
that your annual gross re1cei]pts are nonnally ~>2:5, 000 of less, and sign the 
return. 

A copy of our letter cert:ify:ing the status of the organization is not available, 
however this letter may b1e used to verify your tax-exempt status. 

Because this letter could. help resolve any .questions about your· exempt status, 
it should be kept in your permanent records. 

Gl/#.~~· 
Paul H. Harrington 
Distr~ct Director 
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LEGISLATIVE STUDY CLUB, INC .. , J0ETITIONf':R, v. DISTJ"IICT OF COLUMBIA BOARD OF ZONING 

ADJUSTMENT, RESPONDENT, LAWRENCE A. MONACO, JR., CAPITOL HILL RESTORATION 
SOCIETY, INTERVENORS 

l'Jl'Stlict .of Columbia Court f11f.Appeals 
359 A.2d 153;19';"6 D.C. App~ LEXIS 298 

No. 8756 
October ~;J, 1975, Arsrued 
J'une 16, 1976, Dec~rJ'ed 

~------------------------ ---------------------·-----__. 
Disposition: Affirmed. 

CounseJ Arthur L. i=ox, II, f·or petitioner. 
James N ... Dulcan, As:siistant corporation Counsel, with whom C. 

Francis Murphy, Corporation Couns1el at the tirTIE! the brief was filed, Louis P. Robbins, 
Principal Assistant Corporation Couns.el, and Flic:hard W. Barton, Assistant Corporation 
Counsel, were on the brief, for respondent. 

Lawrence! A. Monaco, Jr., for intervenors. 
Judges: Yeagley, Associate Judge. Korman, Associate JudgE3, Superior Court of the District of Columbia. 
* 

CASE SUMMAR¥ 

PROCEDURAL POSTURE: Petitioner organization sought revi·ew of a judgment of the District of 
Columbia Board of Zoning Adjustment that denied the J,:lub a c:e!ritificate of occupancy to use a building in 
an R-4 zonins district, after an administrator found that the organization qualified as a ",private 
club."Because a non-profit organization could not quallify as a Qtivate club mer·ely by including ".club" in its 
name, the zoning board denied the mganization's petition for a G1ertificate of occupancy to use a building in 
an R-4 district. 

OVERVIEW: After the organization was granted its certificate to use a building in an R-4 zoninj~ district, 
an intervenor appealed the board's judgment and the board rev1~rsed its ruling, finding that the 
organization did not meet the requirerne!nts of a g.riva•e club pursuant to D.C. Zj)/Jing Regs.§ 1:202~~be~.:. 

<eotJrt affirmed, holding that the organization was~a Iibnprofit organization for the benefit of the public in 
general but not a private clubJor th1e social benefit of its members. To hold that an organization could, by 
the mere affixing of the word "club" to its name, chan9e its status from that of a nonprom "vocational" 
organization to that of a social club so as to qualify for an occupancy permit in an R-4 district would make 
a mockery of the Zoni1J9 Regulations and would de;stroy the careful distinctions drawn by the Zoning 
Commission. J!le c_ourt found that tlhe! board ruled properly that it was error to find that the organization 
qualified as a "grivate club" for occupancy in an R-4 zoning district. 

OUTCOME: The court affirmed a judgment of the board that found that the organization did not qualify as 
a private club and the1refore, could not qualify for an occupancy permit in an R-4 district. 

LexisNexis Headnotes 

Real Pn:pe.rty Law> Zoning & Lan.rf lhre ~~ .Judicli.'rl Revli!JH 
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Real Pn:peny Law> Zoning & IA'I1d ll•• .>Judicial RevieH 
RealPmpeny Law> Zomng & IA'I1d tl•• >Judicial RevieH 
Real Pn:peny Law> Zoning & IA'I1d tl•• .>Judicial RevieH 
Real Pn:peJiy Law> Zoning & IA'I1d tl•• .> On!H.wnct" 

The Board of Zoning Adjustment's interpmtation is binding on the courts unless it is plainly erroneous or 
inconsistent with the regulation. 

Rea/ Pn:peny Law> Zoning & La.rKII.'IstJ' > GenemlOwi"VVi!!t.t 
Rea/ Pn:peny Law> Zoning & La.rx/1.'/se > GemW~lOwi"VVi!!J" 
~us/ness & C0t!J1C171fe Law> .IIVQ?~W t..'"apon!J.'bns II Oq;ta't.Uzalions > Ge~'111l 01119rllieH 
Business tl C0t!J1C171fe Law> NQ?~W t..'"aponltfons t1 Oq;ta'f.Uz8/ions > Fonn'IIIN:N. 
Rea/ Pn:peny Law> Zoning tl/.arx/1./se > Gemval Owi"VVi!!M 
Business tl C0t1J1C171fe Law> Na,IM'J.i" tapomtfons tl 0'1J8.r.Uza/ions > Ge~'J11/ 011191"Vi!!H 
Business tl C0t!J1C171fe Law> N~i" Capon~tlons t1 O'!J8.r.Ur8/ions > Fonn'IIIN:N. 
Rea/ Pn:peny Law> Zoning tll.arx:l lfse > Gem'.ITI/ Owi"VVi!!J'4 

A private club is defined in D.C. Zcoo~ Regs. § 120:2 as a building or portion thereof used by an 
association organized for the promotion of a common social objective and not for profit, where facilities 
are limited to its members and their gUiests., A nonprofit organization, on the other hand, is defined as an 
organization organized and operatHd exclusively for religious, charitable, literary, scientific, community, or 
educational purposes provided no part of its net income inures to the benefit of any /1!i!!§.te shareholder or 
individual. Both are nonprofit types of organizations, lbut there th1e similarity ends. In comparing the two 
definitions, it is readily apparent that "Qrivste club" was intendE~d to cover personal, social matt1~rs, while 
"nonprofit organization" was aimed at non--personal, service-type1 activities. 

Opinh'm 

Opinion by. YEAGLEY 

Opinic'm 

t359 A.2d 154} This is a petition for review of a decision of the District of Columbia Board of Zonins 
Adjustment denying petitioner a ce1tificate of occupancy to use a building in an R-4 zoning district in 
southeast Washington holding petitioner does not qualify as a private club. Finding: that petitioner's 
contentions to the contrary are without merit, we affirm the1 judgment of the Board of Zonin,g 
Adjustment and dismiss the petition. 

The property in question is located at ·1 :33 C S1tre1et, S.E., diagonally across the street from the United 
States House of Representatives' Cannon Qffi,ce Building. It is zoned R-4, which includes row 
dwellings, conversions, apartments, and R!Ml~ clubs. Th1e building was formerly occupied as a 
convent but had become vacant. SevE3ral persons who WEH"Ei to become the organi.zers of petitioner, 
the Legislative Study Club, werethE3n operating as members or employees of Con~~ress Watch or 
Citizen Action wh,en they found this building and learned o1r its availability for an R-4 use. On August 
14, 1973, they obtained articles of incorporation for a study glub and on that date signed a llease for 
the premises and filed an application for a certi1ficate of occupancy. 

The "Club" is a nonprofit society or~1anized to advocate and maintain the principles of citizen 
participation in government. It is composed of two internal organizations, Citizen Action, which 
prepares and publishes materials for public int13rest groups, and Congress Watch, a large public 
interest lobby. Of the "Club's" ;~~1 or 2:::~ "members" 12 or 131 are full-time salaried employees who work 

© 2008 Matthew Bender & Company, Inc., a member of the Le,.xisiNexis Group. All rights reserved. Use of this product is subject to 
the restrictions and terms and conditions of the Matthew Bendm Master Agre,ement. 



at the "clubhouse". Congress Watch and several of its me~rnbers are registered lobbyists. 

On August 14, 1973, the "CiuJb" appli•ad to thH District of Columbia Department of Economic 
Development for a certificate of occupancy to permit it to use the building as a R!iJ!I!te cluJb, a use 
permitted in the R-4 zone in which thE3 buildin!~ is located. The "Club" submitted with the application 
its articles of incorporation which had just beem approved on the same datE:l and a letter from its 
president which stated, inter .<Jw.$, that the first floor was to be used for reception purposes and "limited 
office use" and that the second and third floors would be used for "offices, for a library and for 
conferences and meetings." On the basis of this informatiicm, the Zoning Administrator found the 
"Club" to be a private club witllin the R-4 definition and issued a certificate of occupancy. Mr. 
Lawrence Monaco, a nearby prope3rty owner, and the Capitol Hill Restoration Society, intervenors 
here, filed an appeal" with the Board of Zonh'JS Adjustment. After a hearing the Board reversed the 
Zoning Administrator's ruling, 1finding that petitioner did not meet the requiroements of a Rfivate club 
under District regulations for Rl-4l,·onins. We concur. 

Section 31 04.39 of the Zonring Reuulations proviides that an R-4 district may include, as a matter of 
right, a "PiiwA! ,C/id, lodge, fraternity house, sorority house~. or dormitory,, except when such use is a 
service customarily carried on as a business." P·etitioner asserts that since it is organized for 
"charitable, educational and sc:ientific purpose!s" it fits within the provisions of an R-4 distric;t and 
asserts the B.Z.A. has adopted an unduly restrictive interpre1tation which must be reversed on appeal. 
We do not agree. We view petitioner's efforts to meet the~ Rl-4 criteria by calling itself a Rfivate club as 
little more than a device i359 A2dr 16:5} desig1ned to circumvent the requirelments of the Zoning 
Regulations. 

The Board found that the Legislative Study CJ'ub is a non prom organization for the benefit o.f the public 
in general but not a private clu'b_ for the social benefit of its members. There is ample evidence to 
support the decision of the Board. In 1its findings of fact and conclusions of law it said: 

The Zoning Commission has in the! regulations defined both a "Private Club" and a "Non-profit 
Organization", and a review of the progression of perrnitlted uses in the regulations indicates that a 
"Private Club" is a more restric:tivH use than a "Non-pmfiit Organization" since they are first 
permitted in the R-4 and SP Districts resp•1acltively. The1 (:;ommission would not have done so had 
they not intended a distinction. In our opinion the Legislative Study Clu~ is a nonprofit 
organization for the benefit of the public in general and not a private club for the social benefit of 
its members. The Board arrived at this conclusion after e1xamining the evidence! and interpreting 
the definitions in its regulations re1~arding a private c/c~~ and 1;1 nonprofit organi:z~;ttion. Its 
interpretation is binding on this court unless it is plainly e~rroneous or inconsistent with the 
regulation. l)'iebfch v. /Jtsbicl o(' Columbia Board ot Zq~~ Aqusbner/4, D.C.App., 320 A.2d 282, 
286 {1974); ;raytorv. OlsbictafColumbia .. 8ooom'otZc.~t1JJ.'rJ./; At:fiusbnen.;, D.C.App., 308 A.2d 230, 
232 (1973). Here there is a reasonable basis for the Board's interpretation and it will not be · 
disturbed. 

A private club is defined in § 1 :w2 of the Zoni!lQ Regulations as "a buildtn~ or portion therelof used by 
an association or•ganized f01r the promotion of a common social objective and not for profit, where 
facilities are limited to its mE!mbers and their guests .... ")\nonprofit organization, on the other hand, 
is defined as "an organization organized and operated exclusively for religious, charitable, literary, 
scientific, community, or educational purposes ... provided no part of its nE!t income inure~ to the 
benefit of any private shareholder or individuaL" Both are nonprofit types of organizations, but there 
the similarity ends. In comparing the two definitions, it is roeadily apparent that "11!h.rate clult was 
intended to cover personal, social matters, whiile "nonprofit organization" was aimed at non-personal, 
service-type activities. The Board said in its memorandum decision that the petitioner 

pursuant to its corporate purposes, operat•1es as a clearing house for c:lass groups by studying . 
specific pieces of legislation and disseminating information to those groups re~1arding issues such 

© 2008 Matthew Bender & Company, Inc., a member of the Le~xisNexis Group .. All rights reserved. Use of this product is subject to 

the restrictions and terms and conditions oil the MattllHW Bendoer Master Agreement. 



as consumer affairs and public information. Th~e Board reasons that the activities of the 
Legislative Study Club are vocational in nature as opposed to avocational activities connoted by 
the term common social objective!S. 

Groups falling within the definition of nonprofilt organizations are not permitted in R-4 zonitJS districts. 
They are listed in the Zoning Flegulations under SP (Special Purposes) districts for conversions of 
buildings (sec!5 D .. C. Zonins Regs.§ 4"101.35) and are not p13rmitted in any residential district. To hold 
that an organization such as p13titioner may, by the mere affixing of the word ~'club" to its name, 
change its status from that of a nonprofit "vocational" organization to that o'f a social club, so as to 
qualify for an occupancy permit in an IR:-4 district, would rr,11ake a mockery o'f the Zonins Regulations 
and would destroy the careful distinctions drawn by the Zc~'1il1S Commission. We hold that the Board 
ruled properly that the Zonins Administrator had erred in finding petitioner qualified! as a club for 
occupancy in an R-4 zonins district. 

Petitioner also allleges certain proc,edural errors on the pa11 of the Board. It asserts first that the 
intervenors failedl to carry i359 A.2d 156} their burden of proof in the proce,edings before the Board. 
We have read th13 transcript of the hearing and have examined the evidence submitted and conclude 
that, contrary to what petitioner contends, the intervenors did indeed meet their burden. The evidence 
included a certified copy of petition13r's articles of incorporaltion; a letter from the pn3sident of the 
"Club" advising that much of the space at the premises was to be used for offices; extracts from the 
Congressional Rec?rd showin!~l that a lobbyin~;l organization (Congress Watch) hadllisted its address 
as that of the "Club's"; and testimony bl/ Mr. Monaco as to the nature of the operations of the "Club". 
In addition, there was testimony from a witness who had visited .the premiSElS on invitation of members 
of the "Club''. and discovered that the building was being usEld for "an o~fice,". He tt3stified the private 
club status appeared to be a subterfu9e to get around the ~~'Jhing Regulations. ThE! foregoiing 
evidence was ample to establish a prima facie case for int,ervenors. · 

Petitioner also asserts that the Board unlawfulily denied it access to the Board's previous dHcisions 
construing the Zonins Regulations, in violation of D.C. Codt3 1973, § 1-1504 and Commissioner's 
Order No. 71-370 (Nov. 2, 197"1) [.5&96 18 D.C.He!Qi. 289 (Nov. 15, 1971 )]. Tlhe request by p1etitioner for 
such records was made on March ~~5. 197 4, when it filed its motion for reconsideration and 
reargument which was over :3 months after the Board's hearing was concluded. Pe!titioner speCifically 
asked the Board for "a list, or preferab~y copies of all Board and Zonins Commission decisions over 
the past 15 years dealing with questions of what constitutes a 'private club' and a 'non-profiit , 
organization' within the meaninl~ of the zoning regulations."' It asserted that the Code and the 
Commissioner's Order required the furnishing of this material. 1 

Decisions of the Board, as well as minutes of its executive sessions, are public records ancll are 
available to the public at the Board offbe. Reproductions may be obtained at a nominal fee~. 
Unfortunately no index has been maintained of these documents. What petitioner seeks is to compel 
the Board to compile such an index. As beneficial as that msult might be, there is no requkement in 
any statute or ordl3r compelling the indl3xing of the Board's dE?.cisions. We are unable to find any law 
or rule, nor are we referred to any, that would nequire the Board to cull out o:f its records relewant 
decisions in order to provide petitioner with a list of cases, should there be any, concerning the 
definition of "private club" or "nonprofit organization." 

Petitioner cites us to the recemt Supreme Count case of N.LR.B. v. Sea/Sr 1:7oe.buck & Ca, 421 U.S. 
132, 44 L. Ed. 2d :29, 95 S. Ct. 11504 (1975), noting that the Court in that case specifically re~quired the 
N.L.R.B. to prepare an index of its "final opinions." What petitioner ignores in its analysis of the case is 
that the Court did this pursuant to a spHcific statutory provision. The Court relied upon 5 U.S.C. § 
552(a)(2) (1970), which provides m<~ra.~ that 1'[each] agency ... shall maintain and make available 
for public inspection and copyin9 a current inde~x providing idE?.ntifying information for the public as to 
any matter issued, adopted, or prornulflated aft1er July 4, 1 El{)? .... " This section of the Unit,ed States 
Code is not applicable to the Board sinc1e § 551 (1 )(D) specifically exempts from its provisions "the 
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government of the District of Columbia." Nor is there any similar provision in either D.C. Code 1973, § 
1-1504 or Commissioner's Order Nlo. 71-370. Contrary to p11~titioner's assertion, th1e D.C. Code 
provision and the Commission1~r's Order do not "closely parallel" the federal statute! at all, Elspecially in 
the area of keeping an index. There is no statute applicable to District zoni'ruJ records i35~; A.2d 157) 
which compels the keeping of an index. 2 Peti:ltioner's argument that the absence of an index 
somehow renders the Board's decision void for lack of "fundamental" procedural due procElss is 
specious. 

Finding no error in the procHedings before the Board of ZQJrJ!JHj Adjustment,. the order apperaled from 
~ . 

Al'tnnet.. 

Fc:JOtnoleS 

In addition, petitioner also re,qu1~sted the decisions pursuant to another Commissioner's Order-- No. 
68-211 (Mar. 19, 1968). · However, this order ~ias express fly ~:epealed by Commissioner's Order No. 
71-370 and is thus not relevant hen?. 
2 

We note that on May 4, 1976, the Mayor promulgated Mayor's Order 76-1 OH [se.!S 22 D.C.Beg. 6351 
(May 14, 1976)] n~pealing Commissioner's Order INo. 71-37U and establishing new procedures for 
obtaining official information from gove<rnmental a9encies. It requires that the requ1ested documents 
must be identified! with such reasonabl<e specif!icity as "will enable an agency employee to locate the 
. records .... " Se~ § 1 (d). As in CornmissionE:lr's Order 7'1 <:170, .there is no requirement compelling 
the making or ke~ping of an indlex. 

P------------------------------·-----~--------

JAMES R. BIGGS AND PHYWS M. WILSON, A.PPELLAJ·I'lrS, v. HARVE1( LEE STEW AJt:JT AND 
D01RIS LEOLA STE'W ART, AI)PELLEES 

District of Columbia Court elf ~~als 
361r A.~~d 159;197'6 D.C .. App. ,LEXIS 311 

N1o. s6n 
October Sl, 1975, Argue1r:/ 
June 28, 1976, Decict.'d 

-------------------·----~ ----------------·------~ 

Editoriallnfonnation: Prior Histor) 

© 2008 Matthew Bender & Company, Inc., a member of the LeKisNexis Group. All rights reserved. Use of this product is subject to 
the restrictions and terms and conditions of the Matthew Bende~r Master AgreE~rnent. 



Exhibit c 



_______________ , ___ , ____ , 
ASSOCIATION FOR PRESERVAITION OF 170~1' BLOCK OF N STREET, N. W. ANIJ VICINITY, ET AL, 

PETITIONERS, v. DISTRICT OF COLUMBIA BOARD OF ZONING ADJUSTMENl'", RESP'ONDENT; 
YOUNG MEN'S CHRISTIAN ASSOCIATION OF MET.ROPOUTAN W.ASHINIGTON, ,D.C .• 

INTERVENOR . 
lJistlict crt Columbia Court of Appeals 

384 A.2d 668;1918 D.C. App. L.EXIS 444 
N10. 12202 

January 2'5, 1978, Argued 
March 29~ 1978, Dech'led L------------------,·----- '--------------~------·----~ 

Editoriallnfonnation.~ Prior Histot]1 

Petition for Review of a Decision of the District of Columbia Board of Zoning AdjustmEmt 

Disposition: Affirmed. 

CounseJ Nicholas A. Addams, for petitlic>ners. 
S. Perry Jones, Assistant Corporation Counsel, for respondent. 

Richard W. Barton, Deputy Corporation Counsel, also entered an appearance for respondent. 
Respondent adopted the brief of the intervenor. 

Norman 1111. Glasgow, with whom Whayne S. C>uin and Iverson 0. 
Mitchell, 1111, were on thE~ bri,ef, for intervenor. 

Judges: Newman, Chief Judge, and Gallagher and Mack, Associate Judges. 

CASE SUMMARY 

PROCEDURAL POSTURE: Petitioner association sought revieiJii of a decision of respondent District of 
Columbia Board of Zoning Adjustment (board), wh1ich denied the appeal of the association and upheld the 
decision of the zoning administrator that the proposed building of the Young Men's Christian Association 
(YMCA) was a~ club within tlhe meaniing of D.C. Zoning RE~gulation, art. 12, § 1202.The YMCA was 
found to be a~ .club becaus,e it was used for common avocational purposes, was a non-profit 
corporation, and the goods and services were sold primarily to members and their guests. 

OVERVIEW: The associa1tion filed with the board an appeal from the zoning administrator's orivale club 
determination of the YMCA building. Th1e board concluded that the YMCA satisfied all tt1e requirements of 
the ~ club definition found in Zoni1y; Regulation, art. 12, § 1202. On appeal, the court affirmed. The 
court found ample evidence to support the board's finding that H11e YMCA was organized for common a 
vocational purpose. The YMCA sought to otfer a wide range of Bducational and recreational facilities in 
order to attract memb,ers who share' a vocational purpose of achieving better mental and physical health. 
The conclusion that the YMCA was a nonprofit corporation and mgistered with the IRS !flowed rationally 
from the findings, which were supported by substantial evidence!. Although goods and services were sold 
on the premises to nonmembers, the zc~~Jinc1 administrator found that only a very small percentage of 
income was derived from nonmembers. Such incorne was considered to be incidental usage. Evidence 
showed that nonmember use of the! health and physical education facilities accounted for less than one 
percent of income. 

OUTCOME: The court affirmed the decision of the board, which denied the app1eal of the association, and 
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upheld the decision of the ~oning administrator that the proposed building of the YMCA was a private 
club. 

LexisNexis Headnotss 

Real Pn:pe.lfy J.aw >Zoning 4 Lat·Jd tlse.> Geneml Ownlli!1M 
Real Pn:pe.lfy J.aw >Zoning 4 land tlse.> Geneml Ownlli!1M 
Real Pn:pe.lfy J.aw >Zoning 4 land 1.'/se ~> Geneml Ownlli!1M 
Real Pn:pe.lfy J.aw >Zoning 4 land 1.'/se ~> Geneml Ownlli!1H 

D.C. Zoning Regulation, art. 12, § 120:~ delfines a~ club as building and facilities or premises used 
or operated by an organization or association for some common avocational purpose such as, but not 
limited to, a fraternal, social, educational or recreational purpose, provided that the organization or 
association is a non-profit corporation and registered with the U.S. Internal Revenue Service, that goods, 
services, food and beverages are sold on the premises only to members and their guests, and that office 
space activities are limited to that necessary and customarily incidental to maintaining the membership 
and financial records of the organization. 

Adnlnlstmtlve J.aw > ./vdlt:ial Review.> b"Yandatds IN Review.>· Cleady £11D11t.~ ReVIiiH 
Adnlnlstmme J.aw > ,/vdlt:ial Re~;'li1w.> Slandatds IN Review.>· SuDs/8ntial EYNJ!II'D 
Adnlnlslnltlve J.aw > ./vdlt:ial Re~;'li1w.> Slandatds d Review.>· Cl!llldy Enoneous ~'VIiiH· 
Adnlnlstmtlve J.aw > ./ut:r!Cial Re~'li1w.> Standatds d Review.>· SuDs/8ntial Evidei'D 
Adnlnlstmtlve J.aw .> ./udicial Re~!'li1W.> Slandan:ls td Review.>· Cleady Emn,ous Rj.,VJiiH 
Adnlnlstmtlve J.aw > ./vdlt:ial Re~'li1w.> Slandan.'ls d Review.>· Rule lnl81']11'etl1titN. . 
Adnlnlslnltlve J.aw > ./vdlt:ial Re~'li1w.> Standatds d Review.>· Substantial £1videi'D 
Envimnmental J.aw > U/(gaJbn & .4d1.71nislnltlve Pmceetllngs·:.~· ./udicial Rellic~H 
Govemments > Courts> Aulhoiily to At:fiudicam 
Real Pn:pe.lfy J.aw > Zonl~ 4 LalKIII'se )• Judicial RevieH 
Real Pn:pe.lfy /.aw > Zonh; 4 Lalld IJ'se )• Onlinance~ 
Adnlnlstmtlve J.aw > ./udk:ial Ret~.few.> Sillndanls 01 Review.> Clearly Emn,ous R~~VIiiH 
Adnlnlslnltlve J.aw > ./vdlt:ial Rell.few.> SillndanAJ d ReView.> Ruh lntel'pl'e~'rllia. 
Adnlnlslnltlve J.aw > ./ut:r!Cial Rell.few.> SillndanAJ d Review.> Substantial &lvide~ 
Envimnmental J.aw > Ut(galion 4 AdT.ifnislnitlve Pmceeo'q,g..:•· ./udicial Rellfc,,; ,., 
GovemmeniS. >, Couns > Authont.r to At:fiiKI/cam 
Real Pn:pe.lfy J.aw > Zonq 4 La17tl {)'se .>• Gene.ml OvervieH 
Real Pn:pe.tty J.aw > Zonq & La17d {)'se .>• Jut/K:.~IRevieH 
Real Pn:pe.tty J.aw > Zonq 4 La.ttd {)'se . .>· On:lintt~ 

In reviewing an administrative meier, thE3 court's duty is to deterrnine whether thE3.findin9S are supported by 
substantial evidence iin the whole rHcord and whether the conclusions flow rationally from thosel findings. If 
the administrative agency's decisiion to uphold the zonins admini,strator's determination. is supported by 
substantial evidence, then the cou111 must affirm its action even though the count might have reached 
another result, for it is not the function or authority of the reviewing court to supe~rimpose its opinion upon 
the legitimate action of· an administrativ•e agency. Th.e court mu:s11 also show great deference to the 
administrative construction and iinterpretationof th•e r·egulations the agency enforces. Unless the 
administrative agency's interpretation is clearly erroneous or inconsistent with the regulations, we must 
defer to its decision on the meanin~1 of a J}!:f:vate cl'ub. 

Opinion 

Opinion by. GAlLAGHER 
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Opinion 

~384 A.2d 669} This is a petition for review of an order of UlH District of Columbia Board of Zoning 
1384 A.2d 670} Adjustment (BZA). 1 The order denied the appeal of petitioners and upheld the 
decision of the Zoni119 Administrator that the proposed building of the Young Men's Christian 
Association of Metropolitan Washington (Metro YMCA) is a JMvafe club within the meaning of D.C. 
Zoning Regulation, art. "1 2, § 1:202. 2 P~etitione,rs raise one principal issue tor our re1view: wl!letlher the 
BZA erred in upholding the ~an..i!J!J Administrator's determination that the Metro YMCA facillity is a 
private club within the applicable dt3finition. 3 

The site of this proposed Metro YMCA 1facility iis at 1701 Rhode Island Avenue; N.W., which is located 
in a Special Purpose (SP) distriict. 4 On Octob1er 1, 1975, the Zoni119 Administrator's office ~ssued a 
memorandum to the BZA stating that the then "proposed YMCA Functions Building (private club)" 
required the BZA's approval of the special exc~eption to erect roof structures and for a variance from 
the parking requirements. Petitioners (the Association) inter11ened.to contest the granting of both the 
exception and the variance and also att~empteci to dispute lthH Zoning Administrator's determination 
that the Metro YMCA is a ll!iJ!§J'!! cl'ub. The BZ.A granted thH Metro YMCA's application for the special 
exception and the variance, and concluded that the private .!;:lub issue was not properly before it. 
Meanwhile, petitioners filed with the BZA an appeal from thH .Zoniii!J Administrator's ~ club 
determination. 

On May 3, 1976 the BZA decided tlhe appeal adversely to pe1titioners, but did not issue its final order 
until a year later. The BZA condud1ed that: (1) the Association had not prest3nted p~ersuasive evidence 
to support its position; and (2} the Metro YMCA satisfied all the requirements of the ~ club 
definition found in Zoning Regulation, art. 12, § 1202.. That definition reads as follows: 

Building and facilities or pmmist3S used or operated by an organization or association for some 
common avoc:ational purpose such as, but not limited to, a fraternal, social, educational or 
recreational purpose, provided that the organ;ization or association is a non-profit corporation and 
registered with the U.S. lntemal Revenue Service, that goods, services, food and beverages are 
sold on the pr,emises only to me,mbms and their guests, and that office space activities are limited 
to that necessary and customarily incidental to maintaining the membership and financial records 
of the organization.The Association has petitioned us to neview the conclusion of the BZA, 
claiming that the conclusion is not only erroneous, but also supported by inadequate findings. 

In reviewing this order our duty is to determine whether the findings are supported by substantial 
evidence in the whole record and whethl:!r the conclusions :flow rationally from those' findings. WiecA 
v. /JisbictorColumbia Baam'ot.ZO/jg Aqi.tstmen., D.C.App .. , 383 A.2d 7 (1978, slip op. at 5); 
/Jiebich v. PlsbictorColumbia.Bocm:lotZO!IinJ,i Aqusbner.;; D.C.App., 320 A2d 28:2,285 (11974). It 
the BZA's decision to uphold i384 A.2d lf;77J the Zoning Administrator's detmmination is supported by 
substantial evidence, then "we must affirm its action even though we might have reached another 
result, for it is not the function or authority of the reviewing court to superimpose its opinion upon the 
legitimate action o1f an administra.tive1 agHncy." CGWkhy v. A:7.J.~ and Fimme.n:S Retlmment.<md Helie; 
&;;wn;, D.C.App., 370 A.2d 1345, 1347-48 (19T7). This court must also show great deference to the 
administrative construction and interpretation of the regulations the agency Bnforces. · Coak.fe~ su~ 
at 1348-49; Batilerv. LJtsbictoi'Coli.111Jb.w/JepaJtmentorHtJmanResoun::e~, D.C.App., 361 A.2d 194, 
198 (1976); seea/sotdallv. Tallma'!., 3BO U.S. 1, 16, 13 LEd. 2d 616,85 S. Ct. 7H2 (1965). Unless 
the BZA's interpretation is clearly erroneous or inconsistent w1ith the regulations, we must defer to its 
decision on the meaning of a .12!i'vate clu!J.. See Taylorv. PislticlorCc.lumbil:i•Boam'otZMJi~i 
Aqustmen., D.C.App., :308 A..2d 230,232 (1973:); seea/so/.ltla/lv. Tallma4 supra a:t 16-17; Batt1e1; 
sutn at 198. 
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Petitioners specifically attack the EIZA's decision with respBct to four essential elements of the 
definition of a pdva~e club. W·E~ turn now to our evaluation of the evidence in light of each of those 
elements. 

First, petitioners disput·e the BZA's finding that the Metro YMCA is "organiz•ed and operated for 
common avocational purposes, including educational and re!creational." The Association argues that 
the Metro YMCA's activities ane vocational in nature, for thB benefit of the public in general and nota 
private club for the social benefit of its members. It relies principally on this court's discussion on the 
meaning of a R,rivate club in Legls.wtive Study CluJ.. Inc. "~ Oisbict or Columbia Boanl ot ..;r~ 
At:fvstme/li, D.C.App., 359 A.2~d Hi3 (1976) and on the Gladstone Report in evidence. 5 

In Legis/alive ShldyC/v/., ~;u!NQ, we were presented with tlhe issue of whether the BZA had 
erroneously concluded that the alle~ged club was not a QtMtl!! club under the prior definition found in 
former Zoning Regulation, § 1 ~W2. WE! upheld the 13ZA's determination that the pe!tilioner was a 
nonprofit organi,z,ation and not a Rtlvate. club. ld at "155. Our decision and discussion in that case is of 
limited value here since we construed in very 9eneral terms the former definition(§ 1202), which was 
more narrowly ~ritten. It provided, in' p•ertinent part, that a J~rivate club is "Gr bu;ld/J.'fJ or po11tion thereof 
used by an association for th1e promotion of a common soda! objective and not for profit, where 
facilities are limited to its members and guests .... "We satid that a "ll!iYIJJA~ club" was intended to 
cover personal, social matters, whille a "nonprofit organization" was aimed at non-personal, 
service-type activities. ,/.egis/alive Study CluJ. .. su;n at 15S. The BZA found the activities of that , 
"club" to be vocational as opposed to avocational because it '"[operated] as a clearing house for dass 
groups by studyrng specific pieces of legislation and disseminating information to those groups 
regarding issues such as consumer affairs and public information."' Ia We think the activities of the 
Metro YMCA are substantially different in nature from those~ 1round to be vocational in Legi~Vative Stud)' 
Clv/.. 

The word vocation is defined as ''[one's] callin~J or business .... [the] activity on which one spends 
[the] major portion of his time and out of which he makes his living." 6 Avocation is defined in opposite 
terms as meaning "[a] calling away, a d1iversion, suggesting [the] idea of smaller affairs of life, or 
occasional employments as distinguished frorn one's ordinary or principal OGcupation." 7 There is 
ample evidence to support thB BZA's findingthatthe Metro YMCA is organized and operated for 
educational and recreational purposes, among other common aV'ocationa. objective~s. Metro YMCA's 
Charter says the organiz_ation is designed to promote "relig•ious, i384 A.2d 672) moral, educational, 
and benevolent purposes .... "That charter provision was at least a partial basis for the Zoni119 
Administrator's decision that thE~ "common avocational purpose of the club is to improve thE~ spiritual 
and mental, social and physical conditions of men and women." His decision was also base~d upon 
evidence {)f courses given by tf1e Metro YMCA which he considered spiritual. 

There is a schedule of activities for members andl nonmernbE~rs which details: (1) the percentage of 
time particular facilities are availablE~; (2) the pE~rcentage of square feet of space for each particular 
program; (3) the percentage of income derivable from each program; (4) the purpose of each 
program; and (5) whether m1err1bership is required for each program. This schedule divide~; Metro 
YMCA's activities into three principal categories. First is the health and physical education program 
which is designed to achieve 900d physical and mental health in youth and adults. Second,. the youth 
outreach and development program is aimed at changing the conditions that foster delinquEmcy and 
crime. Third, the international and inter-cultural program's purpose is to work for international 
understanding and world peace .. The first program, health and physical education, appears to be the 
foremost function for members with its facilities available one hundred perce1nt of the time, 
seventy-nine perCient of the space being dedicated to that usH, and providin~J eighW·one percent of the 
income to Metro YMCA. 

Against this evidence, petition19rs ar!~ue only that the responses of YMCA members to a survey 

© 2008 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to 

the restrictions and terms and conditions of the Matthew Bende1r Master Agreememt. 



contained in the Gladstone Report indicate no common avocational purposes. Those responses 
generally showed that conveniencl:l of location, availability of facilities, and favorable rates were the 
primary reasons for membership for those su1rveyed. The fallacy of this is that no one is apt to join a 
club solely on account of convenience or for favorable rat,es, unless the club otters to fulfil~ some 
particular need or desire of that individual-- whether that is eating, exercise!, amusements, or any 
other avocational purpose. Convenience and favorable rates may then be decisive factors in an 
individual's choice of a particular gub. The availability of facilities is a response which cuts against 
petitioners' argument, since the ME!tro YMCA seeks to offer a wide range o'f educational and · 
recreational facilities in order to attract members who shan:l the avocational purpose of -achieving. 
better mental and physical health. None of these response1s tend to indicate any vocational purposes 
for membership. Consequently, in light of the evidence supporting the BZA's findin!g on the existence 
of common avocational purposes, we see no merit to the contention. 

The Association next attacks, as unsupported, the BZA's findings that the Metro YMCA is a nonprofit 
corporation even though so re~jistered with the Internal Reve1nue Service (.IRS). The Zonins:J 
Regulation, art .. 12, § 1202 requires that a private club be "a non-profit corporation and registered with 
the U.S. Internal ReveniUe Service .... "Petitioners· do not dispute that Metro YMCA is reg1istered with 
the IRS as a nonprofit corporatiion. However, they construE! lthe conjunctive "and" contained in the 
regulation as imposing two SE!parat•e requirem1ents. This first requirement -- that th13 Metro YMCA be a 
nonprofit corporation-- petition13rs argUie, is not met by evidence of the YMCA's status if! the eyes of 
the IRS. They assert that the Metro YMCA is not nonprofit because its health and recreational 
facilities will produce a profit. Even if we were to assume that their reading of the conjunctive "and" is 
correct, their argument would stand or fall on proving the M~etro YMCA will make a profit. The sole 
evidence to support this contemtion is found in the Gladstone Report which indicates that the new 
facility will offer its athletic faciliities at rates that are expected to be lower than at other available 
facilities. That evidence does not d.irectly support petitioners' contention that the Metro YMCA's 
athletic facilities will make a profit, much less that the Metro YMCA as a whole will rna~e a profit. 

In contrast to the absence of affirmative evidence adduced by petitioners to t384 A.2d 673} show the 
profitable nature of the Metro YMCA, the evidence to support the BZA's conclusion to the contrary is 
both strong and uncontroverte~d. The YMCA was chartered by an act of Congress as a nonprofit 
corporation. (Act of Jun1e 28, 1 E!64, 13 Stat., L.411.) lit is re!9i:stered with the IRS as a 'tax-exempt 
organization under l.R.C. § 501 (c)(?). It is exempt from the D.C. Sales Tax. Furthe~rmore, there was 
testimony that the YMCA lost $100,000 iin its operation at th1e old G Street location in 1975. The 
conclusion that the YMCA is a nonprofit corporation and registered with the IRS flows rationally from 
the findings, which are supported by substantial evidence. 

The third element to be c:onsiclered is the requirement that "!;)oods, services, food, and bev1erages are 
sold on the premises only to membelrs and their guests, ... " lZonins Regulation, art. 12, § ·1202. 
Construed strictly, the Metro YMCA would not satisfy this e!ennent of the definition, because the Metro 
YMCA admits that some of its services are avaiilable to persons not members and not guests. A brief 
glance at the schedule of activities offered by the YMCA shows that many programs, if not all, are 
open to members and to nonmembelrs, who must pay a highElr fee due to their nonmembership. 
Furthermore, petitioners point out that Metro YMCA will serve as a training c'enter for staff members of 
the youth outreach program and as a counseling service for foreign-born residents in the Washington 
Metropolitan area, 

The BZA found that 

[goods], services, food, and bevE:lrages are sold on the pnemises only to members and their 
guests. The fact that the YMCA proposes to make some of its facilities availablE! for the 
betterment and welfare of th'e general public of the Metropolitan area as well as for its members, 
does not alter its principal! use. The YMCA activities available are such to maintain the . 
membership. The Zonins Administrator testified that the Zoning Regulations express no intent to 
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prohibit any and all subordinatE~ or occasional uses, ev.en if outside the scope of the principal use. 
He referred to Zonins Regulation, art. 41, § 4101.52, •which provides that "any other atx:eSSOIJ 
u~ and acceSSO/y build~ customarily incidental to the uses otherwise authorized by this section 
[are permissible]." He also testified that prior to making his determination, he examined a 
submission of the Metro YMCJ\ that indicated a very small percentage of its income was derived 
from nonmembers. 8 The Zonl!1IJ Administrator stated that even if the Metro YMCA derived as 
much as twenty percent olf its income from nonrnembe1rs, he would consider that to be incidental 
usage under Zonins Re~gulation, art. 41 , § 41 01 .52. 

Petitioners argue that what the! ZQrJina Administrator and th43 Metro YMCA considelr accessory uses 
are actually the predominant uses of the facility. Th,e Association introduced no evklence which 
supports its contention. Rather, it relied exclusively on its unsupported assertion that the YMCA is a 
commercial health facility and on the fact that the YMCA otters certain services to nonmembers. 

There is no evidence to show the p1ercentage of use of the facility by nonmembers, but there is 
evidence to show the percentage o1f income derivable from their use. As pn:!viously indicate~, 
documentary evidence shows that membership use of the helalth and physical education facilities 
generate eighty-one percent of the YMCA's total income, and that nonmember usage of the same 
facilities accounts for less than one percent of income. No other income comes from nonmembers, 
according to the schedule of activitil:lS. Except for the youth outreach and development program, 
which generates six percent of total income -- all from members -- the funding for all the other 
programs for members and nonmernbe1rs comes from grants and YMCA partner m•emberships. The 
Zoning Administrator i384 A.2d 67•1} testified c:oncerning a YMCA submission which similarly 
indicated a very low percentage of income derivable from nonmembers. On this record, we cannot say 
thatthe BZA's finding was without substantial support, nor can we say its conclusion that the Metro 
YMCA satisfied this part of thel d.efinition of private gub is unreasonable or clearly erroneous. 9 

We consider the BZA's conclusion that the YMCA is a RliJ!§J!! club, as defined, is n~~ither 
unreasonable nor clearly erroneous. 

The decision of the BZA is 

A.f#1711{1G. 

FoOO'Iotes 

The order was issued in BZA Case No. 112139. 
2 

These same parties were before a diffen:lnt panel of this court in a petition for revieiJii of BZA Order 
No. 12045, in which the BZA granted to the Metro YIVICA a variance from certain pa1:king 
requirements and a special exception to erect c'ertain roof structures. The decision iin that c:ase is 
reported in a subsequent opinion issJUed today. AssnrorPn~·~rvationor170tJBfoa,f--ofN~i"blJe!, 
N. W. v. BZ4, D.C.App., 3,84 A.2d 674 (1978). It was necessary to decide here whett1er the YMCA 
facility is a ~ 1r:/ub before reaching tl'le parking re~striction issue presented in No. 10903:. 
3 

Petitioners also complain that, though requested to do so, the BZA declined to incorporate the prior 
record and file of Metro YMCA Application No. 12045.. Petitioners contend this was a procedural error 
and resulted in a longer hearin9 as additional wi:tness.es were! required. We find no substanc:e to this 
contention. 
4 
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Private clubs ane permitted as of right in an SP district. Z4~l1ing Regs., art. 41, §§ 4101.3, 4101.31; 
art. 31, §§ 3105.3-.31, 31 04 .. 3, 3104.39. Petitioners were attempting to prove that the YMCA facility is 
not a private club so that the1 YMCA would not be able to construct and OP'erate the facility there as a 
matter of right. 
5 

What is here referred to as the Gladstone Report is a mark1eting study prepared for the M1etro YMCA 
by Gladstone Associates. 
6 

BLACK'S LAW DICTIONARY (4th ed .. 1957). 
7 

/d. 
8 

There was evidence in the record indicating that less than one percent of all income to the YMCA 
comes from nonmembers. 
9 

Petitioners also argue that the Metro YIVICA failed to satis·fy the requirement that the office space and 
activities are not "limited to that necessary and customarily incidental to maintaining the membership 
and financial records of the org1anization." Zonins Reg., art. 12, § 1202. They argue that any records 
pertaining to nonmember activities keplt at the Metro YMCJ!\ would violate that requirement. As we 
have indicated, some incidental, accessory uses by nonmembers are permissible. Keeping records of 
those nonmember activities is a reasonable, necessary, and incidental use accessory to the keeping 
of records on membership ac:t1ivities. 

r-------------------------·---~---------------' -----------·-------------------. 
Herbert SPRINGER, Appellallrt., v. UNITED STATES, Appe.llee; Reginald TURNf'R, ~'//ant, v. 

UNI'TED STATES, Appellee 
!)istdct of Columbia Court of ,Appeals 

3'88 A.;2d 846;1978 D.C. App. LEXIS 534 
Nos. 11958, 12240 

January 24, 1s;rs, Argl~Med 
June 6, 1978, DecidE~d 

~------------------,----------- -----------------·-----·------~ 
Counsel Howard J. Schulman, Baltimore, Maryland, of the bar of the State of 

Maryland, pro hac vice, by speGialleave of court, with whom James E. Crawford and Nelson 
Deckelbaum, Washington, District of Columbia, werE~ on the brief, for appelllant Springer. 

Patrick J. Christmas, Washington, District of Columbia, for 
appellant Turner. 

J 
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therefrom and operates on its own shall pay dues according to Article 2E>. 

Article 27 - Dues Payment Oat4~, Postponement and Delinquency 

For U.S. Members and Associate Members, all dues and assessments shall be 

due and payable in U.S. dollars on January 1 of each year to ACI··NA 

Headquarters, unless otheiVIfise approved by the Executive Committee. 

Canadian Member dues and assessments may be made due and payab1le in 

Canadian dollars to the CAC/ACI-NA office. The Board shall have~ the power to 

postpone the payment of dues of any Member, notwithstanding anything to the 

contrary herein. Any reg1ular dues, or other assessments authoriz,ed herein not 

paid by a Member within six months from the date they become due shall be 

considered delinquEmt and interest at one ancl one-half percent per month 

thereafter shall be payable by such Member until paid or waived by the Board at 

the recommendation of the Executive Committee. All other amounts owed to the 

ACI-NA by a Memb1er or others shall become due when bille~d and delinquent 

ninety days from the first of the month followin~! the month bilied and thereafter 

interest o:f one and one-half percent per month shall then be payable unm the 

amount owed is paid. 

Article 28 - Operation of Priva1te Club for Sc>cial Bjmefit of ACI-NA Member~ 

ACI-NA shall provide private club privileges set forth below to its dues-paying 

Members, Associate Members and ACI-NA World Business Partners. Such 

privileges shall be providHd on a scheduled basis, subject to physical limitations 

on the ability of the facility to accommodate those seeking access. For those 

Members, Associate Members and ACI-NA World Business Partne~rs that support 

ACI-NA through special monetary assessments to the legislative or policy funds, 

or through contributions to the ACI-NA PAC, (hereinafter referred to as "Premium 

Members") access to the private club privileges shall be provided at no additional 

cost to such membE~rs. Other ACI-NA Members, Associate Members and ACI­

NA World Business Partn4ers and their invited guests may share in such 

privileges at established fee levels, which may be revised from time to time. The 
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privileges shall be pmvided from a privately owned location separate anal apart 

from ACI-NA's primary business offices, and shall include: 

a. Educational/Technical Privneges: 

ACI-NA may provide educational and technical privileges for its Members, 

Associa.te Members and ACI-NA World Business Partners so that they are 

provided access to educational materials such as books, transportation 

trade publications, and software, computer and associated :technical 

support equipment, to facilitate the education of others on air 

transportation and other issues. 

b. Networking Privileges: 

ACI-NA may provide networking privile!ges so that Members, Associate 

Members and ACI-NA World Business Partners may have access to 

telephones, conference facilities, kitche!n and dining facilities, and social 

and recreational accommodations for thE~ enjoyment and exploration of 

common areas of ~nterest of its Membem, Associate MembE~rs and ACI­

NA World Business Partners. 

c. Boarding Privileges: 

ACI-NA may provide boarding privileges to its Membe!rS, Associate 

Members and .ACI··NA World Business Partners so that they may obtain 

boarding accommodations, including private bathroom facilities and 

access to catered meals or kitchen facilities for self-prepared meals, 

during short-term stays in the city in which ACI-NA's privately owned 

location is maintained. 

d. Administrative Privileges: 

ACI-NA rnay provide administrative priviileges to its Members, so that they 

may have access to administrative support during short-term periods for 

the conductin~} of personal and business needs. 

e. Guest Privileges: 
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ACI-NA may extend the afore-mentioned privileges, listed as subparts a 

through d, above, to guests who are invited to accompany Membe~rs, 

Associate Members and ACI-NA World Business Partners to such 

privately owned location, subjeclt to AC:I-NA's criteria for the scheduling of 

the use of such facility, and physical limitations on the ability of the facility 

to accommodate such guests. 

PART VI -BYLAW AMENIDMENTS 

These J?ylaws may he amended at any annual ACI-NA Meeting or by 

correspondence vote if a simple majority of the votes cast are in favor of ilhe 

proposed amendmemt. When amendments to these Bylaws are voted upon by 

correspondence, each Member shall have thirty days within which to return the 

ballot, provided that no ACI··NA Meetin~1 is held during that t1ime. The proposed 

amendment shall be deemed to have b13en rejected unless ballots are received 

. from fifty percent of Members eligible to vote. The President shall announce by 

mail, fax, e-maiil, or other electronic means, the results of the correspondence 

vote. 

PART VII - GENERAl PROVISIONS 

Whenever appearin~J hen:lin, the singular shall include the plural and the 

masculine shall include the feminine and the word Chairman, chairman or 

chairmen wherever used herein may be substituted by the word Chairperson, 

chairperson, or chairpersons. 

Those powers not expressly delegated in these Bylaws shaH be reserved to the 

Membership. 

PART VIII~ !POLICY WITH RESPECT TO ASSOCIATE MEMBERS 

AND WOR.LD BUSINE:SS PAIRTNERS 

It is the Council policy thalt the procurement process of each Member will not 

ACI North America Bylaws 30 September 24, 2008 
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Section 321 

320.3 The following usE:~> shall. be permitted as a 
matter of right in an R-3 District: 

(a) Any use permitted in an ll-2 District 
under § 300.3; and 

(b) Row dwelling. 

History of Regulations since Last Compilation (February l!003): 
None 

Section 321. Accessory Uses and Buildings (R-3). 
321.1 The following accessory uses or ac-cessory 

buildings incidental to the JWes ~~rn:utted in § 320.3 
shall be permitted in R-3 Districts: 

(a) Any accessory use or accessory building 
permitted in R-1 Districts under §§ 20:2 and 204; 
and 

(b) Other accessory use~~. buildings, or 
structures customarily incidental to the uses 
pern:Utted in R-3 Districts under tb.i.s chapter. 

History of Regulations since Last Compilation (February 2003): 
None 

Section 322. Special Exceptions: G,el!lleral (R-3). 
322.1 Any use or strudure permitted in R-2 

Districts under §§ 302.1 and 303 through 306 shall be 
permitted as a special 'exception in an R-3 District if 
approved by the Board of Zoning Adjustment under 
§ 3104. 

322.2 A college or university use permitted in R-
2 Districts under § 302.2 shall be permitted as a special 
exception in an R-3 District if approved by the Zoning 
Commission under§ 3104. 

History of Regulations since Last Compilation (February 2003): 
None 

Sections 323-329. ReserVEid. 

Section 330. R-4. Districts: G1meral Provi:dons. 
330.1 The R-4 District is dee:igned to i.nclude 

those areas now developed primarily with row dwellings, 
but within which there have been a substantial number 
of conversions of the dwellings into dwellings for two (2) 
or more families. 

330.2 Very little vacant land shall be included 
within the R-4 District, since its primary purpose shall 
be the stabilization of remaining one-family dwellings. 

330.3 The R-4 Distriet shall not be an 
apartment house district as contemplated under the 
General Residence (R-5) Districts, since the conversion of 
existing structures shall be controlled by a minimum lot 
area per family requirement. 

330.4 Except as provide<il in chapters ~W through 
25 of this title, in an R-4 District, no building or 
pren:Uses shall be used and no building' shall be erected 
or altered that is arranged, intended,. or designed to be 
used except for one (1) or more of the uses listed in 
§§ 330 through 349. 

330.5 The following uses shall be permitted as a 
matter of right in an R-4 Distnct:--

(a) Any use permitted~ in R-:3 Districts under 
§ 320.3; 

(b) Flat; 

11 3-4 

Code of D.C .. Municipal Reg"ulations 

(c) The conversion of a building or other 
structure existing before May 12, 19!58, to an 
apartment house as limited by 401.3 and ·~03.2 

(d) Child/elderly development center or adult 
day tJ·eatment facility; provided, that the center 
shall be limited to no more than sixteen (16) 
individuals; 

(E') Child/Elderly development cent<!r located 
in a building that was built as a church and that 
has been used continuously as a d1urch since it was 
built; provided, that all of the play space required 
for the• center by the licensing rt~gulatioiJ~i shall be 
located on the same lot on which the center is 
local:l~d; 

(f) Hospital, sanitarium, or clinic for 
humans; 

(g) Private club, lodge, fraternity ho~ue, 
rity house, or dormitory, except when the use is 
rvice customarily carried on as a busin.ess; 
(h) Museum; and 
(i) Community-based residential facility; 

provided that, notwithstanding any provision in 
this title to the contrary, t~e Zoning Admjnistrator 
has detern:Uned that such community-based 
residential facility, that otherwise complie1;; with the 
zoning requirements of this title that are of general 
and u.n:iform applicability to all matter-of-right uses 
in an R-4 District, is intended to be operated as 
housing for persons with handicaps. For purposes of 
this su'bsection, a "handieap" means, with respect to 
a person, a physical or mental impairment which 
substantially limits one or more of such person's 
major life activities, or a record of having, or being 
regarded as having, such an impairment, but such 
item does not include eurrent, illegal uBe of, or 
addiction to, a controlled substance. 
330.6 A rooming or boarding house shall be 

permitted a1;. a matter of right in an R-4 Dis provided: 
(a)> Accommodations are not provided to 

transient guests who stay ninety (90) days or less at 
the premises; 

0b)> No sign is displayed on the premises; 
(e) No advertisement is displayed or 

published on or off the premises holding out the 
establishment to be a hotel, motel, inn, hostel, bed 
and breakfast, private dub, tourist home, guest 
house, or other transient accommodation; 

(d) Cooking facilities are not provided in any 
individual unit; and 

(e) In a rooming house, no central dlining or 
food preparation area is provided for guests. 

History of Reg:ulations since Last Compilation (Februa~y 2003): 
September 14, 2007 330.5 amended at 54 DCR 89€>5 by the 
Zoning Commission 
December 22, 2006 330.5 amended at 53 DCR 100S5 by the 
Zoning Commission 

October 2007 

• 
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Department of Consumer & Regulatory Affairs Page 1 of 1 

D•~tncl o• Columbia ,, 
Consumer & Regulatory Affairs 

OCRAHOME 
At)c.L>t o~-=:.CiA 
He:·•,.,· to Rsa:ch Us 
• .:\s!<: tr.a O•rec!;:.·r 
i=·'J'·"' Reque.-sts 
t~eo:s Reo,,-, 
i-isip~ui Unks 
Sl\>3ivls.:o 

SERViCES 
B~.:ilding Par rnits 
C:o>!2'Jrner F·r:xect•c~" 
Corpo•ate Re.glsrrst:or. 
Elevator Safety & 
Re:;u!a\icn 
Hcr:leo-.•.:ner.s Cer.te.r 
lr.spe;·.::\.io~ & 
=niorcemer.t 
L1cer.s.as 
Cfiice ol !t"Je S~.;, .. .~e~·or 
Re:sider,tial !r<sp.9o;lio::•n5 
S!rest'J!:cllctir":>J 
Vac.::m P~opei1ie.= 
1Nelghis .& M.sas:Jras 
z~,f"ling He4u;rsrn~n1.s 

INFORMATIOH 
Agen::.y CsienCa.• & 

C\1!•es;:h 
Soard lor tile 
(>:,lrode:r,('.ation 

s.i !nsamta;y 8vild•ngs 
Buik:!ing Coc.l-3 Adv•scry 
Ccrnmiltee-

Building Plan Reviiew Status 

Project Information 

• Application ID: 80!106887 
• Date filed: 6/26/2009 
• Address: 136 D ST SE 
• Agent: Michelle Miller, (703) 94•6-9512 

Application Status 

Please see the table below for review statuses. The table is not shown if l~he reviews have not been identified. A blank Status date means that the initial 
review has not been completed. 

=l=_ Discipline Review Status 

CFA Review GFA ReviHw Approved 

Electrical Review Electrical Fleview Approved 

File Room Ready for Issuance 

f-Fi':re"-':R"'e"'v"'ie"'w'---------..;l.;'ir~e..;R..:.e:.v;;;;:iew Approved 
HPRB Review HPRB Review Approved 

~= Status Date 
6/26/2009 

6/26/2009 

9/16/2009 

9/15/2009 

6/26/2~09 

Mechanical and Plumbing 
Review Mechanical Review Approved 6/26/2·~09 

1lsm ..... :uc"""1t,.u,_,ra""I"-R"'e'"'v"ie:..:w,__ _______ _:<,~>t~ru:,:c:.:;tu:,:r::a:..l Review Approved 9/11/2009 
Carser -:Jpp.::.rt•.~n?:ies 
Constt•J:.Iion Cooa 

~~·t:~i~~~:';;n~~rd 
_1z::;o;:n~in.,1gi!:::R:iie:,v~iei::w!::::========~".:l:~o:!n:!!:in!::g!::!R:eview Approved 9/15/2QQ_9 __ 

U:::e11se !r.iorrr.ati;;u; 
F1n-~work.;; S?.1es Petm~. 
ar,d Li:;snss 
1\:lu1li-Dcor CJSf..•lhO 
Ras::.-~~.o'!!or. 
Photc Gal!erv 

PropQSec) 20()8 
!JC Con'):!ru>;!U)(l c.:;da 
Pvb!ica\1ons 
?.oor'iir.g r!cuses 
.Service 1--!·::>1105 
Outdc.o; Adve.1~s1r.g S•;;n2 
\)sed Car L-::.ts ar:•:l 
Ent~xc.smsn! Pho:::to 
Gaile,"'/ 

ONLINE SERVICE 
REQUESTS 

Issue Permit F'ermit Issued ___________ 9_11_6_12_0.0.:..9 _________ _, 

Search for another job 
If you have questions about a particular building application, please contact the Permits Division at: (202) 442-4589. 

Telephone Directory by Topic • Agenc:ies • DC Council • Search • Elt~cted Officials •· Feedback " ~ Accessibility Privacy & Security " Terms & Conditions 

http ://cpms .dcra.dc. gov/OBP AT /PermitS tatus.aspx ?ID== B0906887 6/3/2010 



Department of Consumer & Regulatmy Affairs 

D1sirkt ot Columb~n 

Consumer & Regulatory Affairs 
OCR.A HOME 
Abo;Jt C.CRA 
Yew.· to l=i,:.acr. Us 
A5k ths DLre~tor 
FO\.A. Requests 
~;~ .~·s Fioorr> 
Helpftil L.•nks 
'3•l~, Map 

SERVICES 
2·~···:i•r.g P$rrn~s 
ConsLUT,sr Protscrion 
Corpor::,;e Flsgistrat1t.:r. 
Cis ,·a,~;:.,r Saie~~· & 
Fi"Sg:.Ji<:.tior, 
,c.iorr.eowr,ers C.ente; 
lr,spectiOl\S & 
Er>f:m:::srt1sn1 

•Jffb:; of !he Sur'''"YlX 
Re-"ioeniiai insos(:tio."'S 
Strset Ver.aing 
Vacar.t PrCJpar..•as 
·,vei:;;M'.s & Measurss 
Zo.'11r.g Req1.1iremerw;; 

INFORMATION 
Ager;cy Caler:oar & 
Outreach 

Bcsrd brths 
8or~Camnatio'1 

of in.sanit<S~ty Bwlidings 
B•.•Hd:n.g Code Act;is~·ry 
Commil~ee 
Career Opportun1~1es 
Cor;suwc<ion Code 
G-::ordlnating 8.Jard 
E.I{Oiced Bus•roess 
: . ..'Cer,se lrt.c.rma!•·:::n 
~il·sworks 3aloS~s Parmi! 
:>r'ld Ucense 
MI..!I\1-Door Oiso•J!B 

Pno\o Gai1,;ny 
Pr.::possd 20s·a 
DS C:onsuuelior; Cc~:is 
Pvt.i~::.<~t;ons 

Roo'l'ii1:;; House-s 
SeP.'I(:Q HOo)'2 

01.1'\door Ad\'e•1hoir•·':l S1q.'1s 
U.~ . .;;.-J Gar !...o!s -,;n::l~ • 

ONLINE SERVICE 
REQUESTS 

Building Plan Review Status 

Project Information 

• Application ID: 13090688l 
• Date filed: 6/26/2009 
• Address: 136 D ST SE 
• Agent: Michelle Mil'ler, (703) 946-951:2 

Review Status and Comments 

Please see the table below for the status of this review and any comments. 

Discipline \ire Re,=oved . Approved ::s~::ns;~;~;onding L,-,_t~te~r~a~n~d~re:s~u:b~m~i~tt~ed~~~--J--I---St-a-tu_s_D_a_te __ =_j Fire Review 9/15/2009 
'----------· application and drawings, which clearly states this building will be fully sprinkled. 

If you have questions about a panticular building application, please contact the Permits Division at: (202) 442-4589. 

Search for another job 

Te!ephelne Directory by Topic • Agenci13S DC Council " Search • Elected Officials " Feedback ·Accessibility Privacy & Security ' Terms & Conditions 

http://cpms.dcra.dc.gov/OBPA T/Comments.aspx?ID=Fire Review 
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Department of Consumer & Regulato1y Affairs 

Consumer & Regulatory Affairs 

DCRA HOME 
. .1bomGCRA 
How !o Reach l)s 
Ast~ th~ Dir-9,-;tor 
FOiA Requests 
~~e 11•s Moo•,-,. 
Heiptu) L•nKs 
S1t."" l\.·iap 

.SERVICES 
8:..nldmg P&rmlto 
Gonsurns; Prctsctic.~"' 
·:::.:;:oorste F1eg!s1:-at1..;.r, 
Cis ~o'abr Satl':<~}' S 
hsguiatior, 
,~..itxr.e::wmers Genter 
t:,sp8:.:ticms ·& 
Ent~:;srnsn~ 

Of!!.::e o! the Surve•tor 
He:sidsr">'t)3.\ lnso!>tt.io.'ls 
Str'.'.le! Veno:ng 
Vacant Pr?f:•<.:lrtl!:'ls 
'Nei:;ht,s & :v~easurss 
Zo."'\lr:g Requ~rerr.enrs 

INf'ORMA."f'lON 
Agarx:y C:ak~r:dar & 
Outr.s~ch 

Bc.srd br ths 
Soi!d<:~mnsilor, 

of insar.itary" Buiidir.gs 
Building Code Ad·,;is~)•'"Y 
C::-r'"lm~tee 
Ca~ear Opoonvni\v:;s 
Sor,s!n.:ctior. Code 
Ccordimuinu 6o$rd 
Exo~it:d 8u_;;•;es:;: 
l.x:;:.r,s'i! lnla:ar:at.,.-:n 
~="irs•l~otks Sales Pi3rmir 

1\.i:Jiti"Door c~;,;;p•Jle 
Rs-soluti::•r1 
Pnoto Gai1•owy 
Prcp•').SSU 2()•::2-
QG Co:,sr.uctior, Cod.;; 
Pubi~eat;ons 

S'o•:vr>in;.J Ho •. 1ss-s 
S-:rv•ce Hoor:::· 
0L1di":'Or Ad\,,;_,rt:sir•g Srg.'ls 
Ue:sd Gar Lots on:: 
Eilk•rcemenr Pliot':! 
Gatler): 

ONUNE SERVICE 
REQUESTS 

Building Plan Reviiew Status 

Project Information 

• Application ID: 130906887 
• Date filed: 6/26/2009 
• Address: 136 D ST S E 
• Agent: Michelle Miller, (703} 946-951:2 

Review Status and Comments 

Please see the table below for the status oJ;.· t;;lti;;·;;,s ,;;re;;,v;;i;,;;e,;;w,.an=d;;,;;an;;Y¥c;,;;o;;rn~;m:;;;;e;;nt;;s;;,. ==,==========u====,====~ 
Discipline Review Status :r:=:s;ius Date -3 

Structural Review Structural Review Approved. CONVERT 2ND AND THIRD FLOOR APARTMENTS 911112009 TO A PI~ IV ATE CLUB AND BASEMENT APARTMENT 

If you have questions about a particular building application, please contact the Permits Division at: (202) 442-4589. 

Search for another job 

Telephcme Dkec1oqr by Topic • ,".gencies DC Council~ Search • Elected Officials ,. Feedback •· Accessibility ,. Privacy & Security ' Terms & Conditions 

http://cpms.dcra.dc.gov/OBPAT/Comments.aspx ?ID=Structural Review 

Page 1 of 1 

6/3/2010 



Department of Consumer & Regulatory Affairs 

Consumer & Regulatory Affairs 
DCRA HOME 
.ll.bwtGCRA 
Yow tc- Reach Us 
ilosV. <h~ Dir~.·.:to~· 
FOiA Requests 
~~e.'Vs Moon" 
H&lpfv1 L1~ks 
Si!E" Map 

SERVICES 
Bw\d!ng P:nn!t.s 
Consu,,..,s,. Protsction 
Corpo::•r!'rle F1sg!s1rah:n'1 
Elsvat:x Safet~· & 
R.;;g~1iatior, 
Ho~T.e•:w .. ;,ers Genter 
l;,spo3::;nons & 
Er"f:,.rcerrre.!"! 
U(.enses 
Off!ce of the Sun.·e~'iX 
Resider.;!al lnsp5ctions 
Strset Vencing 
V..-carrt Pre,.pert1eS 
'N.:ll:;;hts & Meas•Jrss 
Zor~ir:g R.sqrJirE:,'T:€ms 

INFORMATION 
A(f~r:cy< Ca!Clr:oar & 
Outr.:la.ch 

Beard f;::.r ths 
·.-:::ond.omils:l)O'l 

oi insar:Ltarf Buiidings 
Buih:J1n·; Code Ar.h,isory 
C\?r11m:ttee 
C&.-e>:Jr Opoon-u.oi\1es 
•::o:.sintdior, Gods 
Cvon:linating Bo.;trd 
Expi.'E:d i3us,r.es'" 
L•cer,se ll"!torma!,,::n 
~lrs,.vorks Sales Per.•nH 

~='r:o\o Gai1ery 
Prcpose.d 2QO::;e. 
DC Constn.ctio.r, Cc.'<.i? 
Pubiicatio11s 
Rc•)rnin.J Hc.vses 
Ssrl·1ce Hour2 

3~!·~c.~~;1~~~:~~~~9 3ig.~s 
E:;forcernem Pho!c· 
·'3allary 

ONUNE SERVICE 
REQUES1'S 

Building Plan Review Status 

Project Information 

• Application ID: B0906887 
• Date filed: 6/26/2009 
• Address: 136 D ST SE 
• Agent: Michelle Miller, (703) 946-951:~ 

Review Status and Comments 

Please see the table below £or d~ status ol:,;· thi=· s;.;,;re;,;v~i;;;,ew;;,.;an~d;.:an:;;;;;,yb;;co;;;,m=~m;;;e;;;n~t;;;s;.. ==•=========,...======= 
Discipline Review Sltatus --------~us Date ~ 

Zoning Review Approved. App tor conversion ol basement apt to private club. 2 911512009 Zoning Review parking spaces provided per attached plat. _ 

If you have questions about a particular building application, please contact the Permits Division at: (202) 442-4589. 

Search l{)r another job 

Telephone Direcl:ory by Topic Agenci~s - DC Council • Search Elected Officials • Feedback ·• Accessibility' l'rivacy & Security • Terms & Conditions 

http://cpms.dcra.dc.gov/OBPAT/Comments.aspx?ID=Zoning Review 

Page 1 of 1 

6/3/2010 
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703 D Street SE 
Washington, DC 20003 
202.543.3344 
FAX 202.543.3507 

OFFICERS 

Chairper5on 
David Garrison 

Vlee Chairperson 
KenJart>oe 

Secretary 
Kirstflf! Oldenburg 

Tr.eBSurer 
Carol Gllten 

Patliamtllltarian 
.Neil Glick 

COMMISSIONERS 

SMO 1 David Gamson 
SMO 2 Msrt ~ght 
SMO 3 N«man Metzger 
SMO 4 Kirstflfl Oldenburg 
SMO 5 Kenan Jarboe 
SMO 6 WiHHiH 
SMO 7 Carol Green 
SMO S Neii·Giick 
SMO 9 MIChael P«terson 
SMO 10 F1ancis Campbell 
SMD 11 Vacant 

C6B 
<A.pitol Hill I Southeast 

March 15,. 2010 

Marc C Loud, Chainnan 
DC Board! of Zoning Adjustment 
44l-41

b Street. NW 
Washington DC 2000 I 

Dear Mr. Chairman: 

On February 23,2010. at its regular monthly meeting, properl:)' noticed and with a 
quorum present. Advisory Neighborhood Commission 6B voted unanimously (9-0) 
to appe:al the decision of the Zoning Administrator to grant a construction penn it to 
the Airports Council International (ACl) to renovate the property at 136 D Street SE 
as a ••private club''. As a result, ANC 6B requests that the BZA withdraw the permit 
on the grounds that the Zoning Administrator incorrectly approved the request. 

On December 8, 2009, ANC 6B was informed that construction was underway at 
136 D Street SE. The Commission was alerted through an ema1i1 from Michael 
Wilson, the homeowner of the abutting property at 138 D Str~et SE. Mr. Wilson 
advised the Commissior1 that he had contacted DCRA i~md was informed that the 
permit was issued on th1~ grounds that the Zoning Administrator had decided that the 
propoS(~d use of the property qualified as an of~right "'private club". Mr. Wilson 
n~ported further that the pennit had not been posted when it was issued in September 
2009 and instead was posted in e:arly January 2010, wel!l after construction started. 

After researching the issue, ANC 6B scheduled the matter for 4::onsideration at its 
wgular February meeting (originally scheduled! for February 9 but postponed to 
Februruy 23 due to the snow ernc~gency). At our February meeting. the ACI 
n::prese111tatives explained that ACI purchased the property in lvfay 2008 for the 
pillrpos~: of creating a p1ace wher~~ ACI members could stay overnight while in to\Wl 
'on ACl business and thus avoid having to pay for expensive hotel lodging. The: 
pmpert:v was selected m:cause of its ready access to Congress, and to the FAA 
h~!adquarte:rs building on Independence A venue. the two primary locations where 
meetings are held that AGI members attend while in th~: city. In June of2009, AGI 
requested a construction permit from DCRA, arguing that its proposed use of the 
property was as a ''private club", a permitted use under the DC Zoning Code. 



Among the uses that are permitted as a matter of right in an R-4 Distri1~ are the 
following: 

"Privatle club, lodge, fraternity house, sorority house, or dormitory., except when the use 
is a service customarily carried on l!IS a business." (11 DCMR Section 330.5(i)) 

Further, at Section 199.1, the DC Code define the term "private club" :as follows: 
"a building and fac:ilities or premise:s used o:r operated by an organization or 
association fhr some common avoClltional purpose such l!IS, but not limited to, a 
fraternal, social, educational, or rec1reational purpose; provided that the organization 
or assoc~iation shaH be a non-profit c~rporation and registered with the U.S. Internal 
Revenue Service; goods, services, :t:ood, and beverages shall be sold on the premises 
only to members and their guests; and office~ space and activities shall be limited to 
that nec:essary and customarily incidental to maintaining the membership and 
financial records of the organization." 

ANC 6B notes that the purchase and us,e of residential properties by for-profit and non­
profit organizations for business purposes in the blocks adjacent to the House and Senate 
Office buildings has long been a problem. Notwithstanding periodic discussions with the 
Office of Zoning Administrator about tl:Us probl,em over the years by both ANC 6B 
Commissioners and representatives of the Capitol Hill Restoration Socjety, th~:: city has 
declined to take action to block inappropriate uses of these properties in residcmtial areas. 

In this regard!, the cli~Se of 136 D Street SE is particularly troubling because of the Zoning 
Administrator's approval of the request to treat the proposed use as fit1ting the definition 
of a "private club". ANC 6B's discussion with the representatives from ACI convinced 
the Commission tlhat the actual use intended for this property is as lodging for the 
Council's membe]['S- in other words, as: a hoteL The proposed use is thus "vo<;ational" 
rather than "avoc:ational" and thus does not meet the requirements of the code provision 
cited above. 

ANC 6B is concc~med that if the ruling of the Zoning Administrator is not rev1~rsed, a 
new loophole of considerable size will have been opened up that could encow·age other 
applications for "private clubs" in our neighborhood. For these reasons, ANC 6B seeks 
to appeal the d~ision of the Zoning Administrator and request that the Board of Zoning 
Appeals withdraw' the permit 

CC: Airports Council International 
Michad Wilson 

sll~ 
David F. Garrison 

1 

Commissioner, ANC 6B01 
Chair, ANC 6B 



Form 125- Exhibit 1 

13~> D Street, SE does meet the definition set forth 

07~l3 0041 DAP/R-4 

Brett McAllister Totepnone No.: 202-861-8083 

11775 K Street, NW; Washington, DC 20006 

DC 20003; Phone: 202-543-3344 



[lepartment of Co1118umer aJrtd Regulato,Y Affair& 
Pemlt Opend:jom1 Dlvlllon: 
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Club Info >About the Club 

The Capitol Hill Club has a rich heritage. The concept of a national social club for 
Republicans began as the dream of the late New Jersey Congressman,, James C. 
Auchincloss, in 1950. 

Auchincloss and a group of 100 founding members from 22 states formed the 
nucleus of what has become the nation's premier political club. 

Beginning with the purchase of historic Capitol Hill property where the Library of 
Congress Madison Building stands today, the group opened the first clubhouse in 
1951. 

Eleven years later, the Club moved to more spacious headquarters, and in 1972 
built its present home, just one block from the U.S. CapitoL 

From its inception, members of the Capitol Hill Club have included the nation's 
most influential people -· Presidents and Vice Presidents, GOP Members of 
Congress, Governors, state party leaders and influential Republicans everywhere. 
We invite you to be among them. 

The impressive five-level clubhouse evokes a spirit of American pride. In the lobby, 
portraits of distinguished Republicans - past and present - reflect the history and 
tradition that define the Capitol Hill Club. 

https://www.memberstatements.com/tour/tours.cfm?tourid=19767 5/21/2010 



Caoitol Hill Club Page 2 of 5 

Adjacent to the lobby is the richly appointed Eisenhower Lounge. Featuring 
portraits of its namesake couple and many Republican leaders, the Eisenhower 
Lounge is a prestigious location for Congressional receptions, parties and other 
important events. 

The stately second floor Presidential Dining Room offers splendid cuisine prepared 
by our renowned chefs. This room is a favorite place for Senators, Representatives 
and their guests to dine and discuss the day's political agenda. The dining room is 
open for lunch and dinner and is a superb venue for your most memorable 
weekend events. 

On our lower level, members enjoy the informal atmosphere of the Auchincloss 
Grill for breakfast, lunch,, afternoon drinks and dinner. Always a popular spot, the 
Grill is especially busy after a late~night session of Congress .. 

Named after the Club's earlier address on C Street, the 75 Room feells like your 
own living room, with its sofas and nooks. The room offers wireless internet service 
to members for additional convenience. 

The third and fourth levels include a variety of dining and meeting rooms 
appropriate for all types of business and social occasions. The newly renovated 
fourth flour suites are an elegant setting for all events, whether a lunch meeting or 
evening reception. Groups from 10 to 400 can be accommodated with ease. High 
speed internet access is available in all our rooms. 

The third floor Bolton Room with its graceful furnishings is the perfect setting for 
distinctive banquets and receptions. 

Banquets, parties and receptions are the Capitol Hill Club's specialty. Our 
professional Catering Managers work closely with you to ensure the complete 
success of each event. Please look for more information regarding events under the 
Meetings and Events heading .. 

https:/ /www .rnemberstatements.com/tour/tours.cfm ?tourid= 197 67 5/21/2010 
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Code of D.C. Municipal Regulations 

Garage, private - a building or other structure, or 
part of a building or structwe,. not exceeding nine 
hundred square feet (900 ft.2) in area, used for the 
parking of one (1) or more motor vehicles and having no 
repair or service facilities. 

Garage, public storage ·- a building or other 
structure, or part of a building or structure, in which any 
l'1~pair, greasing, washing, or 1~i.lnilar services are 
incidental to its primary u.se for the parking of motor 
v<ehicles. 

Garage, repair - a building or other structure, or 
part of a building or structure, wil;h facilities for the 
repair of motor vehicles, includilag body and fender 
repair, painting, rE~building, reconditioning, 
upholstering, equipping, or othE!r motor vehicle 
maintenance or repair. 

Gasoline service station ·- an area of land, 
including any structures on the area, USE!d for the retail 
sale of motor fuel and lubrkants and incidental services 
such as lubrication and hand-washing of motor vehicles, 
and the sale, installation, or minor repair of tires, 
batteries, or other automobile accessories. The term 
gasoline service station shall not include an automobile 
laundry or a repair garage. 

Glass, Clear and/or Low-Emissivity - glass with 
a visible light transmission rating of at least seventy 
percent (70%) and an outdoor visible lig-ht reflectance 
rating of no greater than s;eventeen perc:ent (17%). (52 
DCR9713) 

Gross floor area - the sum of the gross horizontal 
areas of the several floors of all buildings on the lot, 
measured from the exterior faces of exterior walls and 
from the center line of walls separating two (2) 
buildings. 

The term "gross floor ar<aa" shall include basements, 
elevator shafts, and stairwells at eaeh story; floor space 
used for mechanical equipment (with structural 
headroom of six feet, six inches (6 :ft., 6 in.), or more); 
penthouses; attic spa~e (whether or not a floor has 
actually been laid, providing structural headroom of six 
feet, six inches (6 ft., 6 in.), or more); interior balconies; 
and mezzanines. 

The term "gross floor area" shall not include cellars 
and outside balconies that do not exceed a projection of 
six feet (6 ft.) beyond the exterior walls of the building. 
(Case 62-32, May 29, 1962) 

Ground floor - the floor that is nearest in grade 
elevation to the adjacent sruface of the public right-of­
way. (48 DCR 9832) 

Habitable room - an undivided enclosed space 
used for living, sleeping, or kitchen facilities. The term 
habitable room shall not include attics, cellars, corridors, 
hallways, laundries, serving or storage pantries, 
bathrooms, or similar space; neither shall it include 
mechanically ventilated interior kitchens l!ess than one 
hundred square feet (100 ft.~l) in area, nor kitchens in 
commercial establishments. 

Historic district - an area, place, site, vicinity, or 
neighborhood designated-as such by the Joint Committee 
on Landmarks of the National Capital for inclusion in 
the District of Columbia Inventory of Historic Sites. (25 
DCR2772) 

Historic landmark - a building, structure, site, 
place, monument, work of art, or other similar object 
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designated as such by the Joint Committee on 
Landmarks of the National Capital for inclusion in the 
Distl'ict of Columbia Inventory of Historic Sites. (25 DCR 
2772) 

Home sales pa.rty - a gathering that is held at a 
dweUi.ng of any kind for the purpose of selling or 
distrih~ting goods o>r services. (35 DCR 6916) 

' otel- a building or part of a building in which not 
less than thirty (30) habitable rooms or suites are 
reser!led primarily for transient guests who rent the 
roolllB or suites on a daily basis and where meals, 
prepal'1~d in a kit.~hen on the premises by the 
management or a concessionaire of the management, 
may be eaten in a dining room accommodating 
simultaneously r:tOt less than thirty (30) persons. The 
dining :room shall be: iaternally accessible from the lobby. 

The term "hotel" shall not be interpreted to include 
an apartment house, rooming house, boarding house, 
tenement house, or private club. All areas within a hotel 
shall be included in one (1) of the following categories: 

(a) Commercial adjuncts · retail and service 
establishments customarily incidental and 
subordinate to hotel use, such as restaurant, dining 
room, cocktail lounge,' coffee shop, dry cleaning, 
laundry, pree1sing or tailoring establishment, florist 
shop, barber shop, beauty parlor, cigar or news 
stand, and other s:iznilar uses; 

(b) Exhibit space · floor area1 within a hotel 
primarily designed for the display '*'and storage of 
exhibits for conferences, trade fairs, and similar 
group events; 

(c) Function room - a room within a hotel 
used primarily to accommodate gatherings of hotel 
guests and visitors, such as meetings, banquets, 
and other group events; 

(d) Guestroom areas - floor area within a 
hotel devoted to guestrooms or suites, including 
individual bathrooms, entrance foyers, corridors, 
elevators, stairs, floor pantries, and other space 
directly supportive of guestrooms. The main lobby, 
front desk, and hotel administrative offices are also 
included in guestroom areas for purposes of pro­
rating floor avea between residential and 
nonresidential uses in applicable zones; and 

(e) Service areas · floor area within a hotel 
devoted to mechanical services and storage 
supportive of the hotel as a total entity, including 
boiler room, mechanical platforms, electrical 
switchboard, workshops and maintenance areas, 
storage areas,. employee facilitie~ (locker rooms, 
canteen, and engineer's office), and similar uses. (36 
DCR 7625) 
Impervious surface -- an area that impedes the 

percolation of water into the subsoil and iznpedes plant 
growth. Impervious s:urfaces include the footprints of 
principal and accessory buildings, footprints of patios, 
driveways, other paved areas, tennis courts, and 
swimming pools, andl any path or walkway that is 
covered by iznpervious material. (39 DCR 1904) 

Imp.ervious surfa,~e coverage - the percentage of 
the land area of a lot that is covered by impervious 
surfaces, which percentage shall be determined by 
dividing the gross impervious surface area of a lot by the 
total area of the lot. (3B DCR 1904) 

111-11 
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1. Cosmos Club 
https://www .cosmosclub.org/ 

The Cosmos Club focuses on science, literature, and the arts. There are approximately 12 bedrooms 
available for members and gUlest of members. The Club has a peJrsonallibr:ary for members use and provided 
many calendar events every month, including luncheons, table discussions,, evening lectures, musical 
concerts, and bridge games. 

There are several dining options available, breakfast, lunch, dinner, afternoon tea, and evening cocktails. 
There are also private rooms available for dinners, parties, weddings, and receptions. 

2. Army and Navy Club 
http://www .armynavyclub.org/ 

The Army-Navy Club is home to about 7,000 member, approximately 3,000 in the DC area. It provides 29 
guest rooms and suites for members and friends. The Club is host to business luncheons, meetings, social 
gatherings, lectures, elegant dinners, black tie events, ladies luneheon~ and weddings. 

The club has several dining options, including a main dining room, grill, and cocktail lounge. It also is 
equipped with a gym and private library with 20,000+ volumes. 
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GOVERNMENT OF THE I>ISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

* -1-r * 

Appeal No. 17391 of Diana de Brito and Jonathaltl Gotmeb pursuant to 11 DCMR 
§ § 3100 and 3101, from the administrative decisions of the Department of Consumer 
and Regulatory Affairs (DCRA) in the issuance of Building Permit Nos. B-472018, 
B-450009, B-451175, B-452735, and B-452577 for property located at 2620 Foxhall 
Road, NW (Lot 1031, Square 1397). 

HEARING DATES: 
DECISION DATE: 

November 29, 2005 and January 10, 2006 
January 10, 2006 

DECISION AND ORDER 

I 

This appeal was filed with the Board of Zoning Adjustment (the Board) on June 24, 
2005, challenging DCRA"s d1~cisions to approve five building permits that were 
issued over a period spanning between May, 2003 and April, 2005. The property 
owner to whom the permits were issued moved to dismiss the appeal and the Board 
scheduled a hearing on the motion. At the hearing, the Board heard from the property 
owner, from DCRA (who had joined in the motion to dismiss), and from the 
Appellant and the affected ANC. The Board found that the appeal of the first four 
permits had been untimely filed and that the appeal of the tifth permit (the fence 
permit) did not state a claim for a zoning review error. As a result, the Board granted 
the property owner's motion to dismiss. A full discussion of the facts and law that 
support this conclusion follows. 

PRELIMINARY MATTERS 

Notice of Public Hearing 
The Office of Zoning scheduled a hearing on November 29, 2005. In accordance 
with 11 DCMR §§3112.13 and 3112.14, the Office of Zoning mailed notice of the 
hearing to the Appellant, ANC 3D (the ANC in which the subject property is located), 
the property owner, and DORA. 

441 4th Street, N.W., Suite 200/210-S, Washington, D.C. 20001 
Telephone: (202) 727-6311 Facsimile: (202) 727-6072 Web Site: '1\WW.dcoz.dc.gov 
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Parties 
The Appellant in this case is Diana de Brito and her husband,, Jonathan Gottlieb 
(Appellant). Ms. de: Brito and Mr. Gottlieb reside at 4610 Dexter Street, NW, which 
abuts the subject property to the north (See, tab B appended to Exhibit 20). Ms. de 
Brito authorized her husband to act on her behalf during the appeal (Exhibit 2). 

Eugene and Carol Ludwig, the owners of the subject property, were represented by 
the law flrm of Holland & Knight. As the property owner, the Ludwigs are 
automatically a party under 11 DCMR § 3199.1 and will hereaftt:~r be referred to as 
the owner. 

ANC 3D, as the affected ANC, was automatically a party in this appeal. In a 
resolution dated Decembc~r 5, 2005 (Exhibit 25), the ANC voted to support a 
continuance of the Board hearing. In a later resolution dated January 9, 2006, the 
ANC voted to support the appeal. The resolution was issued after a regularly 
scheduled monthly meeting with a quorum present (Exhibit 30). Among other things, 
the ANC cited the "piecemeal manner" in which the permits were obtained and the 
project had been developed, and a "massing of structures" that is inconsistent with the 
character of the Wesley Heights Overlay. Alma Gates, the ANC representative who 
testified at the hearing, stated that even though the subject property is outside of tht:: 
Overlay, it impacts on nearby properties that are within its boundaries. 

DCRA appeared during the proceedings and was represented by Lisa Bell, Esq. 

Motion to Dismiss and Continuance 
The owner flied a motion to dismiss prior to the hearing scheduled on November 29, 
2005 (Exhibit 20). On that date appellant requested a continuance so that he and the 
ANC could respond to the owner's motion. Appellant also asked that the hearing be 
continued until such time as the Board issued its decision in Appeal No. 17285 (the 
"Economides case"), a case appellant claimed was '"similar" to the present appeal. 
The owner and DCRA each argued against a lengthy continuance. They asserted that 
the Economides case had no bearing on this matter because it applied only to 
properties within the Wesley Heights Overlay, and the subject property was located 
outside of the Overlay. The Board declined to hold this matter in abeyance pending a 
final decision in the Economides case1

• However, it did continue the hearing to 
January 10, 2006, directing filings from Appellant and the ANC by December 20, 
2005, and any replies by January 3, 2006. It also granted appellant's request to 
amend his appeal. 

1 A final order was issued on or about Mar<:h 24, 2006, see, Appeal No. 17285 of Patrick J. Carome. 
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The Property 
FINDINGS OF FACT 

1. The property is located at 2620 Foxhall Road, NW, Lot 1031, Square 1397, 
and is zoned R-1-A. It is a large property consisting of approximately 124,980 square 
feet, which the owner has developed as a single-family home with a pool, tennis 
courts and related structures (Exhibits 1, 3). 

2. Although the property is located within the Wesley Heights area, it is not 
located within the boundaries of the Wesley Heights Overlay (WH Overlay) (Exhibit 
20, Tab C, Exhibit 27)_2 

The Permits 
3. DCRA issued four building permits within four months of each other in 2003 
(the 2003 permits), as follows: 

(a) Building Permit No. B451175, dated May 9, 2003 for site work and grading 
for a future single family dwelling, a retaining wall and a tennis court; 
(b) Building Permit No. B452577, dated June 26, 2003, uJr the footing and 

foundation for the singl1e-family dwelling; 
(c) Building Permit No .. B452735, dated July 1, 2003,. which revised permit 

B451175 to change the structural design of the tennis court according to submitted 
plans; and 

(d) Building Permit No. B4550009, dated September 15, 2003, for construction 
of a three-story wood frame house, a new driveway, retaining walls, and 
terraces. (See, Exhibits 3, 20, 27). 

4. DCRA issued Building Permit No. B472018 (the fence p1e1mit) dated April 27, 
2005, authorizing the construction of fences at the property. The fence permit 
allowed the following: 

(a) "NEW FENCE-- 7 [feet] ENTIRELY ON OWNER'S LAND" 
(b) "BLACK VINYL COATED C/L 7 [FEET] FENCE" 
(c) "(NATURAL) WOOD PRIVACY FENCE" 
(d) "WROUGHT IRON (BLACK) FENCE" 

(See, Exhibits 3, 20, and Attachment A to Exhibit 27). 

2 The Wesley Heights (WH) Overlay is a zoning overlay that was designed by the Zoning 
Commission to preserve and e:nhanee the low density character of the Wesley Heights area, 
see, 11 DCMR §§1541-1543. Properties within the Overlay are subject to more stringent 
restrictions than the development standards of the underlying R-1 zone. 
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!:ommunications Betwe~en the Parties 
5. Appellant contacted the owner within a few weeks after purchasing his own 
property in January 2003. During that discussion and subsequent discussions, 
a.ppellant asked about development plans and sought assuranees that he would not be 
adversely affected by those plims (Exhibit 26, p. 3, 4). 

6. Appellant also contacted the owner and his agents to "express objections" once 
construction began at the subject property (Exhibit 26). The record is unclear as to 
the exact time period or frequency of communications between appellant and the 
owner. However, the Board finds that, based upon appellant's own statement, there 
were several communications regarding the dc:velopment and appellant was 
"repeatedly assured" that his objections would be cured (Exhibit 26, p. 4, 5). 

Construction 
7. Construction of the ne:w home was comph~ted to the point where it was 
completely under roof no later than April, 2004 (Exhibit 20). 

The Appeal 
8. The appeal was filed on June 24, 2005, more than 17 months after the last of 
the 2003 permits was issued3

, and exactly 60 days after the fence pennit had been 
issued (Exhibit 1). The appeal was filed more than one year after the dwelling 
structure was under roof. 

9. Appellant filed a "Statement in Support of Appeal" detailing the basis of his 
claims (Exhibit 3). Appellant alleges that the 2003 pennits violate various provisions 
of the Zoning Regulations, including side yard requirements (§ 405), rear yard 
requirements (§ 404), and restrictions of the Wesley Heights Overlay (§ 1541 ). 
Appellant also alleges that the fence permit allowed the construction of fences in 
violation of the seven feet height limit within the Building Code (12 DCMR 3110) 
(Exhibit 3). 

The Restated Appeal. 
10. On or about January 9, 2006, Appellant submitted an '"Amended and Restated 
Statement in Support of [its] Appeal"(Exhibit 29). In his Amc:nd•ed Statement and 
during argument before the Board, Appellant cited additional violations of the Zoning 
Regulations, including § 2503.3. Section 2503.3 allows construction of a fence in a 
required open space, but only if it is "constructed in accordance with the D.C. 
Buildir1g Code" (Exhibit 29, p. 18). Appellant maintains that the fence permit issued 

3 The appeal was filed more than two years after permit B-451175 was issued on May 9, 2003, and nearly two 
years after permits B-452577 and B-452735 were issued on June 26, 2003, and July I,. 2003, respectively. 
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by DCRA allowed fences which exceed the maximum height of seven feet upder the 
Building Code. 

11. Appellant submitted photographs of the sul:~ect property that were taken in 
January, 2006 (Exhibit 32). The photographs depict construction at the subject 
property, including various fi~nces and "platform structun~s". (See, Tabs G - Q, 
appended to Exhibit 32). Appellant maintains that the fences are more than seven feet 
tall and, in some instances, consist of a fence placed "on top of' a platform structUre 
Exhibit 32, Tr. at 1 02). 

12. Appellant maintains that he could not know the scope of work at the property 
at the time the permits were issued because he was "misled" by the owner and the 
construction was ongoing as of the date of the public hearing. 

CONCLUSIONS OF LAW 

Motion to Dismiss 
The owner filed a motion to dismiss the appeal on grounds that: ( 1) the appeal 

was untimely filed as to the 2003 permits; (2) the Board lacks subject matter 
jurisdiction as to the appeal of the fence pe~rmit because it is a challenge under the. · 
Building Code, not the Zoning Regulations; and (3) the appeal of the fence permit is 
without a factual basis in the Zoning Regulations because there is no provision of the 
WH Overlay regulations that applies to the property. 

DCRA joined in the owner's motion and argues, in addition, that: (1) whether 
the fence permit violates height limits undt:~r the Building Code is not an issue of 
zoning review; and (2) with respect to the fence permit, appellant has failed to 
identify or state an error in the zoning review process, and re:li1~s solely on the actual 
fence height after construction (see, Exhibit 27). 

The Administrative Decision Complained Of 
Pursuant to the Zoning Act, the Board has jurisdiction to hear appeals alleging 

"error in any order, requirement, decision, determination, or refusal made by ... any 
[District] administrative officer or body in the carrying out or ~en£orcement of' the 
Zoning Regulations. D.C. Official Code § 6-641.07(g)(l) (2001). Therefore, the 
threshold question is to identify the administrative decision (or decisions) being 
complained of. There is no dispute that the appeal stems from the issuance of the four 
pennits issued in 2003 (the 2003 permits) and the fence permit that was issued in 
2005. Accordingly, the appeal re~lates to the issuance of the five building pe1mits. 



BZA APPEAL NO. 17391 
JPAGENO. 6 

Jimeliness 
The District of Columbia Court of Appeals has held that "[ t ]he timely filing of 

an appeal with the Board is mandatory and jurisdictional." "Mendelson v. District of 
Columbia Board ofZoning Acfjustment, 645 A.2d 1090, 1093 (D.C. 1994). 

The rules governing the timely filing of an appeal before the Board are set 
forth in 11 DCMR § 3112.2. Subsection 3112.2(a) provides that an appeal must be 
filed within sixty ( 60) days from the date the person filing the appeal had notice or 
knowledge of the decision complained of, or reasonably should have had notice or 
knowledge, whichever is ear her. Section 3112.2 (b) also applies with respect to 
approval of the house construction. That provision states that no appeal shall be filed 
later than 10 days after the :structure or part thereof in question is under roof. 4 

However, § 3112.2( c) provides that notwithstanding § 3112.2(a) and (b), an appellant 
shall have a minimum of sixty (60) days from the date of the administrative decision 
complained of in which to file an appeal. Finally, § 3112.2( d) provides that the Board 
may extend the 60-day time limit only if the appellant demonstrates that: ( 1) there are 
exceptional circumstances that are outside the appellant's control and could not have 
been reasonably anticipated that substantially impaired the appellant's ability to file 
an appeal to the Board; and (2) the extension of time will not prejudice the parties to 
the appeal. 

The Appeal of Each of th«! 2003 Permits was Untimely 
With respect to each of the 2003 permits, this appeal was filed well after the 

60-day time period had expired. It was filed more than 17 months after the pennit 
issued in September, 2003, nearly two years after the permits issued in June, 2003 and 
July, 2003, and more than two years after the permit issued in May, 2003 .. It was also 
filed more than one year after the dwelling was under roof (see, Finding of Fact 8). 

As will be explained below, the Board does not find there were exceptional 
circumstances beyond appellant's control which impaired his ability to file a timely 
appeal. Moreover, any extension of time would certainly prejudice the ovmer. 
Therefore, even if the Board were persuaded that an extension was justified, the 
appellant cannot make the n~quired showing under § 3 112 (d). 

By his own admission, Appellant obj1ected to the devdopment at the site for 
nearly two years before filing this appeal. There is no doubt app1ellant engaged in 
discussion with the owner and his agents during this time. The: owner may not have 

4 The subsection goes on to define "under roof' as "the stage of completion of a structure or part thereof when 
the main roof of the structure or part thereof, and the roofs of any structures on the main roof or part thereof: are 
in place". 
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been entirely candid during these discussions, and appellant may very w~ll have 
wished to avoid the difficulty and expense of prosecuting an appeal. However, even 
if the Board were to find that appellant was misled by the owner at some point, the 
scope of work at the property should have been obvious once the house was under 
roof during the spring of 2004. A party who chooses to engage in negotiations or 
other ways to resolve a dispute does not thereby extend its time for filing an appeal, 
see, Waste Management v. District of Columbia Board of Zoning Acijustment, 775 
A.2d 1117 (D.C. 200 1)5

; Woodley Park Community Ass 'n v. District of Colum/Jia 
Board of Zoning Adjustment,, 490 A.2d 628 (D.C. 1985). The Board need "not 
countenance delay in taking an appeal when it is merely convenient for an appellant 
to defer in making that decision." Waste Management, supra. 

Appellant argues that the five permits were obtained in piecemeal fashion, 
hindering his ability to access the scope of development until the fifth permit - the 
fence permit -- was issued.. Appellant claims that, in this respect, the facts are similar 
to those in the Sisson case, a timely appeal that was filed long after the issuance of the 
initial permit, Sisson v. District of Columbia Board of Zoning Adjustment, 805 A.2d 
964 (D.C. 2002). The Board does not find the facts in this case to be similar to 
Sisson. 

In Sisson, the Board found that the time for filing an appeal could not be 
measured from the issuanc~e of the initial permit because observers were not fairly on 
notice at that time regarding the scope of the entire project. Specifically, the Board 
found that the appellant could not access potential zoning issues such as lot 
occupancy until the last of five permits had been issued. In this case, the claims of 
violation relate to the siting of improvements and the bulk and height of those 
improvements, all of which were apparent to the appellant early on (Findings of Fact 
5-7). 

The Fence Permit 
The appeal of the fence permit was timely filed. As stated in the Findings of 

Fact, the appeal was filed on the 60th day after the fence permit was issued (Finding 
of Fact 8). Thus, the issuance of the fence permit is properly before this Board. 

5 Appellant claims the Waste Management case is distinguishable from this matter becaus1~ it involved the 
issuance of a certificate of occupancy rather than a building permit, and a challenge by a corporation rather than 
an individual homeowner. The Board disagrees with this reasoning. 
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~ubject Matter Jurisdiction 
The Board finds that its has subject matter jurisdiction to decide the appeal of 

the fence permit. The Zoning Act of 1938 provides that "[a]ppeals to the Board of 
Adjustment may be taken by any person aggrieved ... by any decision ... granting or 
refusing a building pennit ... based in whole or in part upon any zoning regulation," 
D.C. Official Code § 6-6-641.07 (f). As will be explained later, the relevant zoning 
regulation for the purposes of this appeal is 11 DCMR § 2503.3, which is an 
exception to the requirem(~nt of § 2503.1 "that every part of a yard required under this 
title shall be open and unobstructed to the sky from the ground up." Subsection 
2503.3 permits the construction of a fem~e in a required yard, if "constructed in 
accordance with the D.C. Building Code".. The parties all agree that the Building 
Code imposes a maximum fence height of 7 feet, which Appellant contends was 
allowed to be exceeded by DCRA. 

That the Appellant was aggrieved by the grant of the fence permit is not 
contested. Because section 10 of the Zoning Act (D.C. Official Code § 6-641.09) 
prohibits the issuance of a building permit "unless the plans of and for the proposed 
... construction ... fully conform to the provisions of' the Zoning Regulations, and 
because the fence at issue was in a required yard, DCRA was obligated to determine 
whether the owner's plans fully conformed to § 2503.3, including the incorporated 
height limitation. The issuance of the permit signified DCRA determination that it 
did. Since the Appellant alleged he was aggrieved by the grant of a building permit, 
the issuance of which was based in part on the Zoning Regulations, the Board had 
subject matter jurisdiction to hear his appeal. 

Failult'e to State a Claim of Zoning Error 
However, the Board agrees with DCRA that appellant has not sufficiently 

identified a claim of zoning error. As the property is not within the WH Overlay, 
appellant cannot rely on violations relating to the Overlay restrictions. The only 
possible claim of zoning error was that DCRA issued the fence permit in violation of 
§ 2503.3. 

Yet, Appellant does not claim that DCRA improperly issued the pennit. He 
points to no faulty plans or improper calculations, nor does he allege that the permit 
authorized a fence greater than 7 feet in height. In fact, the fence pennit expressly 
limits the fence height to seven feet (Atta(~hment A to Exhibit 27). Instead, the 
Appellant focuses on the actual height of the fence, as built, and argues that it exceeds 
7 feet (See, Findings of Fact 9-11 ). However, this fact, even if established, would not 
constitute an error in DCRA's zoning revie~w process. Because this is an appeal 
arising from the grant of a building permit, and no eiTOr with respect to that decision 
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is aBeged, the motion to dismiss the appeal as it relates to the fence permit must be 
granted. 

The Board is required under § 13 of the Advisory Neighborhood Commission 
Act of 1975, effective October 10, 1975 (D.C. Law 1-21), as amended; D.C. Official 
Code§ l-9.lO(d)(3)(A)), to give "great weight" to the issues and concerns raised in 
the affected ANC's recommendations. ANC 3D voted to support the appeal, 
supporting the appellant's position regarding timeliness and inconsistencies with th'e 
WH Overlay. As stated in this Decision and Order, the appeal relating to the 2003 
permilts was untimely filed and the property is not located in th(~ WH Overlay. 

For reasons discussed above, the Board must grant the motion to dismiss the 
appeal as it relates to the 2003 permits. It is hereby ORDE:RED that the motion to 
dismiss the appeal is GRANTED based upon Appellant's having untimely filed it 

Vote taken on January 10,2006 

VOTE: 5-0-0 (Geoffrey H. Griffis, Ruthanne G. Miller, Curtis L. Etherly., Jr., 
John A. Mann II and John G. Parsons in support of the motion) 

For reasons discussed abov~:~, the Board must grant the motion to dismiss the appeal as 
it relates to the fence penn:it. It is hereby ORDERED that the motion to dismiss is 
GRANTED based upon Appellant's failure to sufficiently identify a zoning review 
error. 

VOTE.: 3-2-0 (Geoffrey H. Griffis, Curtis L Etherly, Jr. and John A. Mann II in 
support of the motion; Ruthanne G. Miller and John G. Parsons 
in opposition to the motion) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
Each concurring member has approved the issuance of this Decision and Order. 

ATTESTED BY: 
JERRlL Y R. KRESS, FAIA 
Director, Office~ of Zoning cJ--· 

OCT 0 2 2006 
FINAL, DATE OF ORDER: 
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PURSUANT TO 11 DC!vfR § 3125.6, THIS ORDER WILL BECOME FINAL UPON 
ITS FILING IN THE RECORD AND SERVICE 1JPON THE PARTIES. UNDER 11 
DCMR § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER 
IT BECOMES FINAL. 
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As Director of the Office of Zoning, I hereby certify and attest that on OCTOBER 21 

2006, a copy of the order entered on that date in this matter was mailed first class, 
postage prepaid or delivered via inter-agency mail, to each party and public agency who 
appeared and participated in the:~ public hearing concerning the matter, and who is listed 
below: 

Diana de Brito, Esq. 
c/o Cadwalader 
1201 F Street, N.W. 
Washington, D.C. 20004 

Jonathan Gottlieb 
4610 Dexter Street, N.'W. 
Washington, D.C. 20007 

Christopher H. Collins, Esq. 
Paul Kiernan, Esq. 
Thomas J. Carroll, Esq. 
Holland & Knight LLP 
2099 Pennsylvania Avenue, N.W., Suite 100 
Washington, D.C. 20006 

Lisa A. Bell, Esq. 
Office of the General Counsel 
941 North Capitol Street, N.E. 
Washington, D.C. 20002 

Eugene & Carol Ludwig 
4545 Dexter Street, N.W. 
Washington, D.C. 20007 

Chairperson 
Advisory Neighborhood Commission 3D 
P.O. Box 40846 
Palisades Station 
Washington, D.C. 20016 

441 41
h Street, N.W., Suite 200/210-S, Washington, D.C. 20001 

Telephone: (202) 727-631 I Facsimile: (202) 727-6072 E-Mail: dcoz@dc:_,gQY Web Site: www.dcoz.dc.gov 
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Single Member District Commissioner 3DO I 
Advisory Neighborhood Commission 30 
P.O. Box 40846 
Palisades Station 
Washington, D.C. 20016 

Bill Crews 
Zoning Administrator 
Dept. of Consumer and Regulatory Affairs 
Building and Land Regulation Administration 
941 North Capitol Street, N .E., Suite 2000 
Washington, D.C. 20002 

Councilmember Kathleen Patterson 
Ward3 
1350 Pennsylvania Avenue, N.W., Suite 107 
Washington, D.C. 20004 

Ellen Mc:Carthy, Director 
Office of Planning 
801 North Capitol Street, N.E., 41

h Floor 
Washington, D.C. 20002 

Alan Bergstein 
Office of the Attorney Genera! 
441 41

h Street, N.W., 71
h Floor 

Washington, D.C. 20001 

Jill Stern 
General Counsel 
941 North Capitol Street, N.E.l. Suite 9400 
Washington, D.C. 20002 

ATTESTED BY: 

TWR 

/) ' 
-.?.--!:-~.,. ... 
.JERRIL Y R. KRESS, FAIA \__ ..... 
Director, Office of Zoning r· 
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Ms. Nancy Zimini 
Airports Council International 
177 5 K Street, NW 
Suite 500 
Washington, DC 20006 

Dear Nancy: 

July 3, 2003 

Enclosed is one fully executed original of the Lease Amendment between 
between United Food and Commercial Workers International Un,ion and Airports Council 
International, effective July 1, :200:3. 

If you have any questions, please do not hesitate to contact me. 

Enclosure 

Douglas H. Dority, International President 
Joseph l~ Hansen, International Secretary-Treasurer 
.,~, 

Sincereiy, 

Teresa M. Dumas, Director 
Operational Support and Services Office 

• 

United Food & Commercial WorkElrs International Union, AFL-ClO, CLC 
1775 K Street, NW • Washington DC 20006-1598 
Office (202) 223-3111 "Fr~x (:;>():;>) 4RR-1!1R? • www11fr.w nm 



LEASE AMENDMENT 

This Lease Amendment is made and entered into as of the latter date set forth below between 

and among DOUGLAS H. DORITY, Trustee and President, JOSEPH T. HANSEN, Trustee and 

Secretary-Treasurer, SARAH PALMER AMOS, Trustee and Executive Vice President, ANTHONY 

M. PERRONE, Trustee and Executive Vice President, MICHAEL E. LEONARD, Trustee and 

Executive Vice President (collectively, "Landlord") and the AIRPORTS COUNCIL 

INTERNATIONAL- NORTH AM:ERICA ("Tenant"). 

Recital 

The parties have agreed to extend the term ofthe Office Lease dated February 17, 1994 (the 

"Office Lease"), in accordance with the terms set forth below. 

In consideration of their mutual agreements, the parties agree to amend the Office Lease as 

follows: 

1. The term of the Office Lease is hereby exte~nded for 9 years beginning July 1, 2003 (the 

new "Lease Commencemept Date"), and ending June~ 30, 2012 (such 9 year period being referred 

to herein as the "Extended Term"). 

2. Tenant has the option to terminate this Office Lease effective at the end of the 7th year of 

the Extended Term (i.e., effective as of June 30, 2010) by providing Landlord with written notice 

no later than June 30, 2009, and no earHer than April30, 2009, with time: being of the es~ence. If 

Tenant exercises this option, Tenant shall pay to Landlord all unamortized costs of this amendment 

for all unamortized leasing commissions and all unamortized costs of aU improvements refenred to 

below incurred by Landlord i.1). colllle:ction with this Amendment. Within 90 days of the completion 

of such improvements, Landlord shall provide Tenant with an itemization of the costs of the 



improvements. Landlord shall return to Tenant the Security Deposit in accordance with applicable 

Lease terms. 

3. The Minimum Monthly Base Rental for the Extended Term shall be: 

First year: 
Second year: 
Third y~~ar: 
Fourth year: 
Fifth year: 
Sixth y~:ar: 

tr~venth year 
Eighth year: 
Ninth year:: 

It is expressly understood :md agreed that the annual escalations set forth in Section 6 of the 

Lease shall not be applicable during the Extended Term. 
. .. 

4. The parties agree for the purpose of calculating Tenant's share of increases in Real Estate 

Taxes and Operating costs the Base Year is defined in Section 5(b) to 2004. 

5. Tenant shall have one 5-year option to rene:w the Office Lease at the then market rate for 

comparable space and buildings within the Central Business District in V.lashington, D.C. "Market 

rate" means the fair market rate per square foot of rentable area that would be agreed upon between 

a landlord and tenant entering into a new lease for comparable space as to location, size and 

configur~tion in a comparable building taking into consideration the applicable base year for 

pas:sthroughs of Real Estate Taxes and Operating Costs. Tenant shall exercise this option hy giving 

Landlord written notice no later than September 30, 201 L If the parties cannot agree by 

December 31,2011, rent shall be determined as follows: within 10 days after failing to agree, each 

party will select one licenseq broker with at least 5 years experience in the dmvntown Washmgton, 

D.C., office market, and within 10 days following their appointment, those two shall select a third 

2 



broker with the same qualifieations. TI1e amount the 3 brokers determine shal!l be final and binding. 

If the 3 brokers can not reach agree~ment \\<ithin 10 days after the appointment of the third, Mininmm 

Monthly Base Rent shall be the average of the amotmts the 3 brokers detem1ine. Each party shall 

pay the fees and expenses of the broker each selects, and split the fees and expenses of the third 

broker. 

6. Landlord shall make improvements to the Demised Premises in accordance with a 
L~ 0 AC-T<e.iQ 

mutually agreed plan. Landlord shall provide an allowance up to ~ per rentable square foot. 

Tenant shall submit to Lar1dlord for prior approval, which approval shall not be unreasonably 

withheld, delayed or conditioned, all plcms and specifications for any improvementS. Landlord shall 

review ar1d approve or reject such plans and specifications within 10 business days of T<~nar1t's 

submission in Landlord's reasonable discretion. Lrr order to ensure timely completion of the 

Improvements, Tenant agrees to make any changes to the plans and specifications promptly after 

execution of the Lease Amendment. AU improvements shall be made by a Union general contractor 

and Union subcontractors ~5IDdlord approves in advance. Landlord shall eompetitively bid all work 

to no less than two qualified contractors as the case may be. 

7. Such allowar1ce will be used only for improvements to the Demised Premises including 

the following categories of costs: construction, including the cost of architectural, engim~ering, 

design, space planning, construction oversight fee (2% of hard costs), design and permit iee:s. 

8. The parties acknowledge that with the payment of the allowances s~et forth in this Lease 

Amendment, the Landlord will have~ complied with all of its obligations to improve, repair and alt1er 

the Demised Premises, and_that Tenant accepts the Demised Premises in an "as is" condition. 

3 



Notwithstanding the foregoing, Landlord shall continue to maintain and repair the Building and the 

Demis€:~ Premises as required by the Lease. 

9. The parties agree that the Gersten Commercial Realty Group rc::presents the Tenant in this 

transaction. The parties agree that the Landlord shall pay the Gersten Commercial Realty Group 

("Broker") a commission under a separate agreement between Landlord and Broker. Tenant 

represents that no other broker has represented Ten1mt in this transaction and hereby indemnifies 

Landlord for any fees or commissions any broker other than Broker claims Landlord owes in 

connection with this transaction. 

10. Section 29 of the Least~ is hereby deleted .. 

11. Except as expressly modified hereby, the parties agree that all of the other tenns and 

conditions of the Office Lease remain in full force in effect during the Extended Term. 



IN WllNESS \VHEREOF, Landlord and Tenant hav~e executed this Lease under seal on the 

day and year written below. 

Date: JtmeJQ_, 2003 

Date: June3Q., 2003 

Date: June~UJ, 2003 

Date: JuneJ'a., 2003 

Date: June.iQ, 2003 

Date: June)!/, 2003 

LANDLORD: 

~·-+1--~ 
Douglas . Dority,, 
Trustee and President 

~an!~ 
Trustee and Secneuuy-Treasurer /I , 

~ 
Sarah Palmer Amos, " 
Trustee and Executive Vice President 

Anthony M. Pe one, 

Trustee and Executive Vice Presider 

· A/M~,a L__ , ~~nCh _ 

Michael E. Leonahl, 
Trustee and Executive Vice President 

TENANT: 

Presidt~nt 
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