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DISTRICT OF COLUMBIA'S PRE·-HEARING STATEMENT 

The Appellee, the District of Columbia Dep rtment of Consumer and Regulatory Affairs 

("Appellee" or "DCRA"), by and through undersi ed counsel, respectfully submits its pre-

hearing statement in opposition to the December 21, 2009 appeal filed by the Appellant, Steuart 
I 

Investment Company. The appeal challenges the October 20, 2009 determination ofDCRA's 

Zoning Administrator that the combined lot development proposed by Appellant was in violation 

of Chapter 17 of the Zoning Regulations. The appeal must be denied as the Appellant has failed 

to show that the Zoning Administrator erred in find~ng the proposed combined lot development 

did not comply with the Zoning Regulations. 

I. The Proposed CLD 

This appeal concerns two lots located in the Downtown Development Overlay. 

Appellant sought to develop both lots as part of a combined lot development ("'CLD"). Under 

the Appellant's proposed CLD, Square 483 Lot 9 wpuld be developed entirely for commercial 

use ("the Commercial Lot") and neighboring Square N515 Lot 62 would be developed entirely 

for residential use ("the Residential Lot"). The Commercial Lot is 56,339 sq. ft. and is located in 

the DD/C-3-C zoning district. The Residential Lot ~s 42,824 sq. ft. and is located in the DD/C-2-
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The Downtown Developme:nt Overlay seeks to create a balanced mixture of uses in the 

downtown area, including retail, hotel, residential, entertainment, arts, and cultural uses. See 11 

DCMR § 1700.3(a). In part, the regulations pertaining to this overlay attempt to achieve this 

balance by requiring a certain amount of residential or other "preferred uses" to be constructed 

along with any commercial development. Since it is not always practical or desirable for all 

buildings to be mixed-use buildings, the Zoning Regulations pennit the use of CLDs, which 

allow a developer to construct the required residential use on another lot. See 11 DCMR § 

1708.1(e) ("the required gross floor area to be devoted to preferred uses may be transferred from 

the sending lot to a receiving lot"). · 

In this case, the CornmerGial Lot, being locJed in a DD/C-3-C district, is required to 

have a minimum of3.5 FAR ofresidlential use, and the Residential Lot, being located in a DD/C-

2-C district, is required to have a minimum of 4.5 FAR of residential use. See 11 DCMR §§ 

1706.4(b), 1706.5(b). Thus, the Appellant is requirtd to develop 197,187 sq. fl. (3.5 FAR x 
I 

56,339 sq. ft.) of residential gross floor area ("GFA~') on the Commercial Lot. The Residential 

Lot is required to develop a minimum of 192,708 sq. ft. (4.5 FAR x 42,824 sq. ft.) of residential 

GFA. In the Appellant's proposed CLD, it attempts to transfer all ofthe Commercial Lot's 

197,187 sq. ft. ofrequired residential GFA to the Residential Lot so that it can dedicate the entire 

Commercial Lot to commerciai use. See Tab B of Appellant's Appeal at lines 6 and 23. 

As the Zoning Administrator states in his October 20, 2009 letter, this aspect of the 

proposed CLD is not permitted by the Zoning Regulations. Under§ 1706.4(a), the maximum 

FAR permitted in a DD/C-2-C district is 8.0. The proposed CLD would increase the Residential 

Lot's FAR to 9.1, which is in excess ofthe 8.0 limit. See Tab B of Appellant's Appeal at line 27. 

Although§ 1706.7(b) permits a developer to exceed the 8.0 FAR limit in a DD/G-2-C zone, it 
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limits the amount of residential FAR that may be transferred by a CLD to 3.5. In this case, the 

Appellant is proposing to transfer 4.6 FAR to the residential receiving lot (197,187 sq. ft. I 

42,824 sq. ft.= 4.6 FAR), which is in excess ofthe 3.5 limit stated in§ 1706.7(b). Therefore, the 

proposed CLD is prohibited by 11 ])CMR § 1706.7(b). 

II. The Purpose of 11 DC:MR § 1706.7(b) 

Section 1706. 7(b) states: 

(b) Except for historie landmarks and properties listed in § 1707.4 in the 
Downtown Historic District, the maximum FAR limitations in § § 1706.4, 1706.5, 
and 1706.6 shaH not apply to any lot that devotes the increase in gross floor area 
entirely to residential use on-site; provided: 
(1) The increase in gross floor area shall not be used to meet the minimum 
residential requirements of§§ 1706.4, 1706.5, or 1706.6; and 
(2) The maximum residential FAR that may be accepted through combined lot 
development is listed in the following table: 

Zone Distrkt of the Lot Maximum Allowable 
Receiving: Housing Combined Lot Transfer 

DD/C-2-C ______ , 
DD/C-3-C ______ , 

DD/C-4 ------- -------

(FAR) 
3.5 
6.0 
8.0 

(3) The relief from maximum FAR limitations provided by this paragraph does 
not alter or modify the obligation to comply with all applicable Zoning 
Regulations affecting the lot, nor does it alter or modify an applicant's burden of 
proof when seeki:1g zoning relief. 

See 11 DCMR § 1706. 7(b ). 

This provision eliminates the maximum limits: on FAR for residential construction in the 

Downtown Development Overlay; provided that the CLD complies to the conditions in (b )(1) 

and (2). The density (FAR) that this provision allows developers to add above the matter of right 

FAR limit is called "bonus density."' 

The purpose of§ 1706.7(b) was to increase to amount of residential units that would be 

built in the overlay and to incentivize their construdtion. It was added as an amendment to 
I 

Chapter 17 in 2001. In the order creating the provision, the Zoning Commission stated: 
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[T]he lifting of FAR restrictions on residential development will allow for 
additional dwelling units. This not only makes residential d,evelopment more 
attractive; but also, by increasing the number of units per building, fixed 
operational costs per unit will decrease. 

See Zoning Commission Order No. 943 (July 26, 2001) at p. 3. 

Although the Zoning Commission wanted to permit residential buildings to exceed the 

matter ofright FAR limits, the Commission included§ 1706.7(b)(2) to ensure that the FAR 

limits would not be exceeded by CLD transactions. This intention is reflected in the Office of 

Planning's report to the Zoning Commission at the time § 1706 .. 7(b)(2) was created. The report 

states: 

Since the goal of this zoning change is to encourage the development of 
additional housing downtown, the bonus residential FAR should not be permitted 
to relieve other commercial sites of their housing requirement through combined 
lot development. Residential FAR eligible for transfer should be limited to the 
amount of non-residential FAR permitted on the residential lot under the 
current regulations. 

See Office ofPlanning report dated January 2:5, 2001 at p. 11, attached hereto as Exhibit 

A (emphasis added). 

The same Office of Planning report proposed suggested limits on the transfer of 

residential FAR through CLDs. The chart containing the Office ofPlanning's suggested limits 

was included verbatim by the Zoning Commission in the final rulemaking.. Compare 11 DCMR 

§ 1706.7(b)(2) and Exhibit A at p. 16. The chart in§ 1706.7(b)(2) serves to limit the transfer of 

residential FAR to the amount of non-residential FAR permitted on the receiving, residential lot. 

For example, because a lot in a C-2-·C district is permitted to have 3.5 commercia1 FAR (8.0 --

4.5 required residential minimum FAR), that lot is only allowed to receive 3.5 residential FAR 

through a CLD. 
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Similar to the rationale for lifting the residential FAR limits, the purpose of§ 

1706.7(b)(2) is to maximize the amount ofhousing that will be built. The Office ofPlanning 

explained in its report that "the bonus density should not be transferable in a combined lot 

situation ... , as that would defeat the goal of the bonus to provide additional housing units." See 

Exhibit A at p. 14. Section 1706.7(b)(2) maximizes housing by (1) prohibiting developers from 

disposing of their required residential FAR in unbalanced CLD transactions; and (2) by 

increasing the number of CLD transactions that will occur in the Downtown Development 

Overlay. 

Here, the Appellant is proposing to transfer 4.6 FAR of residential use to the Residential 

Lot. The reason why this is a violation of§ 1706.7(b)(2) is that the Appellant is attempting to 

transfer more residential FAR (4.6 FAR or 197,187 sq. ft.) to the Residential Lot than the amount 

ofnon-residential FAR permitted on that lot (3.5 FAR or 149,884 sq. ft.). See Tab B of 

Appellant's Appeal at lines 6 and 9. This imbalance is exactly what§ 1706.7(b)(2) was designed 

to prevent. See Exhibit A at p. 11 (quoted above). 

The proposed CLD wo1.::ld be permitted under the Zoning Regulations if the Residential 

Lot was larger than the Commercial Lot, or if the Residential Lot was located in either a C-3-C 

or C-4 zone. In both of those instances, the sending lot is not transferring more residential FAR 

than the amount of non-residential F.fU~ permitted on the receiving lot under the regulations. For 

example, if the Residential Lot was zoned C-3-C, then the Commercial Lot would be able to 

transfer the 4.6 FAR of residential use to the Residential Lot because § 1706. 7(b )(2) permits the 

sending lot to transfer up to 6.0 FAR in that instance. 
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III. Appellant's Argument 

The Appellant argues that§ ll706.7(b) does not apply because this CLD transaction does 

not implicate bonus density. This argument is rooted in a flawed premise that a lot in a CLD 

transaction is not subject to the requirements of its own zoning district. The Appellant believes 

that where two lots are located in two different zone districts, and where each district has a 

different maximum FAR limit, you calculate the maximum FAR limit by averaging together the 

requirements ofthe two districts. By averaging together the maximum FAR limits found in 

sections 1706.4(a) and 1706.5(a),, AppeHant believes the maximum FAR limit to be 8.85 for the 

two lots. See Tab B of Appellant's .Appeal at line 12. Under Appellant's interpretation, so long 

as the combined FAR of the two lots is not above 8.85, no bonus density is being used and§ 

1706.7(b) does not apply. This a:rgument is erroneous and problematic for several reasons. 

First, the concept of averaging together requirements of different zoning districts is not 

found anywhere in the regulations and the Appellant has not put forth any support for this. 

Second, Appellant's interpretation ofthe regulations renders§ Jl706 .. 7(b) meaningless and 

contradicts intention ofthe provision. Appellant's proposed averaging ofthe maximum FAR 

requirements for the two lots allows it to transfer more residential FAR from the sending lot than 

the amount of non-residential FAR pemtitted on the receiving lot. Again, this is what § 

1706.7(b)(2) was designed to prevent. See Exhibit A at p. 11. 

As explained above, § 1706.7(b) was added to allow residential development to exceed 

the maximum FAR limit on a lot, but it prohibited developers from doing so through CLDs. See 

Exhibit A at p. 2, 11, 14, 16 ("the extra density should not be eligible to generate TDR's, engage 

in Combined Lot Transfers or meet the minimum housing requirements"). Nevertheless, 

Appellant is attempting to exceed the FAR limit in a iC-2-C zone by transferring 4.6 FAR of 
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residential use to the Residential Lot. When this FAR is added to the required 4.5 residential 

FAR minimum for the property, the total FAR for the Residential Lot is 9. 1. Since the maximum 

FAR for properties in a DD/C-2-C zone is 8.0, the Appellant is utilizing 1.1 FAR ofbonus 

density. See 11 DCMR § 1706.4(b). The Appellant runs afoul of§ 1706.7(b)(2) by attempting 

to dispose of more of its residential requirement on the Residential Lot than is permitted. 

Appellant's interpretation also ignores the obvious symmetry between the§ 1706.7(b) 

and the FAR limits in§ 1706.4(a) and 1706.5(a). For example, a lot in a DD/C-2-C zone is 

required to have a minimum of 4. 5 residential FAR. When this lot receives 3. 5 residential FAR 

through a CLD transaction, it will reach its maximum FAR of8.0. Under§ 1706.7(b), the 

builder may continue to add resic:ential FAR to this lot (in excess of 8.0), but it cannot do so 

through CLD. See 11 DCMR § 1706. 7(b) and Exhibit A at p. 11. By averaging together the 

requirements of two different zoning districts, Appellant disrupts this symmetry and renders § 

1706. 7(b )(2) ineffective. This is not the result intended by the Zoning Commission or the Office 

ofPlanning when§ 1706.7(b) was created. 

Lastly, Appellant's reading of§ 1708.1 (g) is overly broad and ignores other limiting 

provisions. This section explains in general terms how the mechanics of CLD transactions work. 

It is a general statement that is limited by a number of different provisions, including§§ 1706.4, 

1706.5, 1706.6, and 1706.7. The Board has held that the "plain language of a statute (and 

similarly a regulation) must be determined in the context ofthe regulations as a whole." See 

Appeal No. 17 677 of L. Napoleon Cooper (2008) at p. 6. When § 1708. Jl (g) is read in the context 

of the Zoning Regulations as a whole (and specifically the limiting provisions listed above), the 

language of§ 1708.1 (g) cannot be interpreted to relieve a developer from complying with the 

requirements of each zoning district. 
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IV. Alternatives for the Appellant 

The Appellant also argues that the Zoning Administrator's interpretation of the 

regulations is inflexible and creates an "absurd result." This argument also fails as there are 

alternate paths that the Appellant could take to proceed with the development of its two lots- all 

of which comply with the regulations and are not absurd. One alternative for the Appellant 

would be to convert a portion of the building on the Commercial Lot to be used as residential. 

Under§ 1706.7(b)(2), the Appellant is allowed to transfer 149,884 sq. ft. (3.5 FAR x 42,824 sq. 

ft.) of residential GFA to the Residential Lot. The Appellant could then satisfy its minimum 

residential requirement by developing 47,303 sq. ft. of residential GFA (197,187 sq. ft.-

149,884 sq. ft.) on the site ofthe Commercial Lot. See 11 DCMR § 1706.5(b). 

If the Appellant wanted to keep the Commercial Lot strictly for commercial use, it could 

engage in a second CLD transaction. Under this scenario, the Appeilant could transfer the 

permitted 149,884 sq. ft. of residential GFA to the Residential Lot and then transfer the 

remaining 47,303 sq. ft. to a third lot. CLD transactions involving more than two lots are 

contemplated in regulations and, i.n line with the goal of the Zoning Commission, result in the 

building of more housing. See 11 DCMR § 1708.1 ("Two (2) or more lots may be 

combined ... "). 

For the reasons set forth above, the Zoning Administrator did not en- in determining that 

the proposed CLD did not confonn to Chapter 1 7 of the Zoning Regulations. 

Respectfully Submitted, 

PETER J. NICKLES 
Attornev General 

for the District of Columbia 

8 



March 23, 2010 

MELINDAM. BOLLING 
Acting General Counsel 

~~ 
. SURABIAN (DC Bar# 977657) 

ss · stant Attorney General 
epartment Of Consumer And 

Regulatory Affairs 
Office of General Counsel 
1100 4th Street, SvV, 5th Floor 
Washington, DC 20024 
(202) 442-8403 (office) 
(202) 442-9447 (fax) 
j ay.surabian@dc.gov 
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!CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Pre-Hearing Statement was served by first 

class mail, postage prepaid, this 23rd day of March, to the following: 

Kinley R. Bray, Esq. 
Arent Fox LLP 
1050 Connecticut Avenue, NW 
Washington, DC 20036 

ANC 6C02 
c/o Mark Dixon 
P.O. Box 77876 
Washington, DC 20013-7787 
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EXHIBIT 

I f\ 

~1emorandum 

TO: 

FROI'A: 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF PL.ANN1NG 

* * * 

of Cnlurnbia Zoning Cmmniss1on 

January 25, 20CH 

SUBJECT: Zoning Commission Case # 00~30T (Downttrv1n Developntcnt 
District Zoning Amendments Heating Report) 

Thi& h:earii:g report describes a package of housing incentives ;:x~ing }H'Opose:d by !l;t: 
Offwe Planning as !ex1 amendrnents ttJ the Downtow•n Dev~!op:rH.; :n D:~trict 
Overlay. H provides the Office of Planning's analysis and r::col:nmcndJlif>ns, 
ir:ct:ntive::: are being reoomrr1emkd iu response to cont:em!i voice-d aml :.ug~~e:.:ticm~ rnad•;~ 

M~yor A.!I!hony Williams~ Downto\vn Housing Task Furce and m the DDwn~evvP 
/tction Ag~nda prt,cesti. For background informa:tkm> OP'& set down · 

I. SUf';.1MARY OF RECOMMENDATIONS 

The Office of Planning reC()mrnends the Zoning Commission amend the Disrricr 's 
Zoning Rt"gulaHons ro permit the foHow1ng. A full clrscussicn is f;~Jm1d :o 
Recort1mendation section 

Combined LN Transff;rs 

11 Requir~ recordation of a covenant binding the "receiving" site to construct an 
am:oum of housing equal to the cornmercial development rights, \vhich are being 
transferred. 

11 Require establishment of a.n escrow account to hold transaction fimds until 50% 
completion of the housing proj·ect has been certified. 

• If the required l:tousing is not completed \vithin 5 years, the escrow monies are 
deposited in the Housing Production Trust Fund for constructwn of housing 
within the DDD boundaries, 
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Residential Density 

• Residential housing projects in designated Housing Priority Areas in the DDD 
may be relieved of their density restrictions, so long as the l:mi1ding height i.s 
consistent with the Act to Regulate the Heigln of Build1ngs of 1910 ,except on 
properties listed in § 1707.4 (Historic District) or individuaJiy designated 
landmarks. 

:• The extra density should not be eligible to generate TDR's, engage in Combined 
Lot Transfers or meet the minimum housing requirements, 

Recreation Space Requirement 

• The residential recreati.on space requirement should be reduced to 5% in zone 
districts DD/C-2-C and DD/ C-3-C for Housing Priority Areas B & C. 

• Housing Priority A requirements should be reduce.d to 5% in zone districts DD/C-
2-C and DD/C-3-C, however the Cmnmission should consider an option of 
allowing this only if developers make a contribution to an open space fimd, 

II. ZONING ANALYSIS 

There are tl1ree zone districts affected by the changes being propo.sed: DD/C~2~C, DDIC> 
3~C and DD/C~4 Currently, those dlstri.cts have the following characteristics: 

. l)I>/C-3-C · . 

Jn addition. each of these zones permits combined lot development, \\rlth the timing 
restrictions to be discussed later in this report 
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Current Housing M.arket 

Any changes to the Downtown Development District regulations should fhst be viewed 
in the context of the D{)\>(ntown OtTtce,/Housing market over the last ten years. Since the 
DD regulations were proposed and finally enacted in 1991, there has been very little real 
estate development anywhere in the District, much less in the Downtown Housing 
Priority Areas. The ecom)my of the District, tbr a variety of reasons. lagged behind that 
of the region for g of the past Hl years. It has only been since 1998 (&e.e .Figure 1) that 
new housing permits in the District have started to recover. Even more telling are the 
number of larger projects (5 or more units) in the District that might exempli~'!' 
Downtown housing. 

Another piece of evidence suggesting the District cconornic health has irn.proved is the 
~,arly resutts of 2000 Census. The US Census Bureau recently ann<:nmced that the 2000 
Census places the District's population at 512,059. \Vhi1e this is a 5.7% decline fJ·om 
1990, it is Ht2% (52,000 people) higl1er than what had been predicted. 

District of Colurnbla New Housing ?ermits.:1S89 • ZO.OO 

IHotal 
0 5 Vnlls Of !TIOrt! 

Figure 2. Source: VS Census Bureau, *DC Office of Planning, Jan:uary 200 t. 

As demonstrated above, the DC housing market has been very active for three years now. 
This is due to a ccrnbination of factors, including pent up demand fbr new housing after a 
long previous draught, the lack of ne\v product, the gro>ving demographic interest by 
l~mpty nester's and young profes.s!onais in the quality of life offered by urban areas, and 
the hot regional economy, This has r~suJted in very low vacancy rates (under 1%), 
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rapidly rising rental rates and a spate of projects either under construction or planned. 
Rents for some units have risen as much as 14% a year (Delta Associates, 7/00) and a 
recent DCBIA ne\vsletter indicates that more than 5,827 housing units: are in the pipeline. 
This in.cludes the large-scale new construction projects, the substantial rehab projects not 
counted by the US Census, and those. in the pre*development stages. It does. not take into 
account the many smaller rehabilitation pro;jects. 

The Onlce of P1anning has calculated that 2,905 units (see Attachment 6} are planned in 
or near the downtown area over the next several years. Most ofthese wiH be the resuit of 
subsidic:S or publicly administered competitions such a's Gallery P]ace, the Mather 
Building, Square 457, and the \:Vax Museum. In addition, 1,404 units (primarily south of 
l'.·fassachusetts Avenue) are being planned by private developers \Vithout public 
assistance. Even under very Hworable economic conditions, it is Iikeiy to take several 
years to absorb all of these units. .Ho>vever, w·hile there is great interest in Dmvntovm 
Housing, none ofthe projects have yet broken ground. 

Recognizing considentbJe economic benefit to the District from each new resident, the 
city has determined the promotion of new dovmtown housing to be an important 
economic development goal. vVhile the current perception is that housing development 
c.an be profitable, that perception depends on a number of factors. These include: 

.. Relatively high rental rates. Rents are running over .$2. 00 per square foot per 
month in Downtown projects and new projects in the \Vest End and Georgeto-,vn, 
While it appears that there is an umnet derna.nd for Dcn.\'iltOVvotl housing, the 
question is how deep is the market if an 800 sf t\vo-bedroom apartment is renting 
for SJ,600 to $1,800 or more per month? 

• Operating costs are quite sens,]tlve to economies of scaie. The Task Force 
indicated that a minimum number of 150 units were needed in a development in 
order for operating costs to be an acceptable percentage of overall development 
costs. Yet assembly of sites large enough to accommodate this number of units is 
difficult in Downtmvn. 

• The absence of re.sidentia1 serving retail; playgrounds and similar residential 
amenities. Can the convenience of a Downtmvn location overcome the absence 
of these mnenitie·s? 

• Uncet1ainty over the state of the national economy. \Vhile interest rates are 
currently falling, recent economic turbulence, and uncertainty regarding inflation 
and national fiscal policy may reduce investor corrfidence. 

• What is needed to complete this analysis is the effect of other incentives offered 
by the DD. For instance" the DD enables housing projects to sell Transferable 
Development Rights (TDR). The most recent sale ofTDRs was above $20 f 
square foot. TDRs have potentially great vaiuc for housing projects south of 
Massachusetts where they can generate at a 2:1 ratio, or doubling \Vhat a 
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developer can selL Even at a conservative estimate of under $15.00 I square foot, 
TDR could 5ubstantially help fill the gap in housing finances In addition to the 
TDRs,. there is the greater density allowed for housing and the value of Combined 
.Lot (discussed below) to help close the gap even further. 

Combined Lot Transfers 

Current Regulations 

The current reg>Jlations are designed to encourage the ,mixed-use vision intended for 
downtown by n~quiring a residential component of all development The Combined Lot 
Transfer provision penrti.Hed developers to mix and match commercial and residentiaf 
requirements, so that one could ''receive'' all the housing requirements for one or 
more sites, and the com.merciai entitlement for that si:te could be transferred to the 
"sending;'. site or si.tes The principles of combined lot development are discussed in 
endnote i.' 

The draft of the Task Force report stated that the principal difficulty with the current 
combined Jot method is the !inking of the otlice site's Certificate of Occupancy (C of 0) 
to the n::sidentiaJ site's certificate. This adds a layer of risk to the f1mmcing both projects 
that is difficult to overcome, A problem \Vould arise if the ofnce vvere to be completed, 
but the housing is not ready. At this point, the office developer has invested both debt 
and equity hut cannot <AJHect rent without a C of 0. Similarly, housing projects 
depending on the combined lot contributions from office languish while office developers 
struggle to overcmne these obstacles; Debt and equity 'investors are unHkely to 
participate under- these conditions. 

While the authors of the regulations were aware of this complication, they '1-Vere unable to 
agree on an alternative that did not risk the loss of potential housing sites. the 
softness of the housing market at the t!me, the more stringent timing mechanism vva.s 
usen. \\11ile OP confesses to sorne of the same concem.s about loss of housing sites, we 
feel that the current sitnation makes financing o.flice fWd housing projects so complex 
that it creates an unnecessary obstacle. 

What is significant about the current economic conditions i:s that more than one project 
has entered into negotiations to complete a combined Jot transfer under the current 
regulations. When the Task Force first looked at this jssuel this had not yet happened. 
This suggests the current regulations are not an absolute obstacle; however it appears that 
Combined Lot Transfer does require two '>veU~fhnded entities or self~financing to 
successfully complete the transaction, 
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There are several tools. which the industry already utilizes to minimize risk, which could 
be useful, including performance bonds. The developers on the Downtown Housing Task 
Force rejected such tools as financially prohibitive and cumbersome, and strongly argued 
that relaxation of the timing constraints on combined lot transfers was the only feasible 
t{)()j to permit combined lots to function (iS originaiJy intended. 

Combined lot does add cornplexity to real estate development and there are problems that 
do inhibit development. The tl.r:.1 is timing. Deve]opme:nt cycles and construction 
schedules are often different for office and residentiaL A more detailed discussion of this 

~ 

phenomenon is contained in endnote ii. However. the crid result is simpte··-When both 
cydes are not strong simultaneously, neither one can proceed.11 

The second issue, the difficulty of coordinating multiple entities, is par1icularly relevant 
to Housing Priority· Area C in the. Penn Quarter. Due to the overall lack uf developable 
space and since the housing requirement is only 2.0 FAR, a potential housing site m.ay 
h;'l.ve to complete several Combined Lot 1'ransactions before it is ready to move forward 
with 100% housing. If even 1 office site fails to go forward, the housing is stalled, \Vhich 
then halts the rest of the office projects. 

The third is that, under the current system, the valve of the compensation pa1d the 
housing project is not maximized because of its receipt at the· completion of construction, 
Since the compensation is tied to recei\·ing a C of 0, the compensation would not be 
realized until the project is complete. If the money is available sooner, investors might 
he able to use it as equity, which \VOuld help reduce risk ·and c.om;truction interest. 
Therefore, there is value to 1he housing developer if the compensation can be received 
sooner. 

Task Force Text Amendment 

There are three cornponents to the Task F<.'lrce's recommendation for enabling both office 
and housing projects to move at fttH speed. 

l. r\n office project in a Ilousing Priocity Area wouid eoompensate another site to 

receive the housing use requirement 
2 The compensation p<1id would be deposited into an escrow account that could not 

be drawn on t:Hltil permits had been tiled and the housing project has reached 50%, 
completion. 

3. A covenant \'vould be placed on the receiving site requiring the transferred 
housing requirement to stay whh the land and the D.C. Government would serve 
as a benefi.ciary and enforcer. 
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Once this has taken place, the office site \vould be freed of its housing requirement and 
could receive a certificate of occupancy enabling rhe building to be used. 

There are some concerns regarding the Task Force's proposed language" The primary 
concern is that t11ere is no guarantee that housing \Viii ever get built There are three 
aspects to this concern: 

l. There may be a housing requirement on the ''receivini' site, but, if the market 
perceives that housing is not profitable, there is nq \vay to forc.e development of 
housing on the~ site. 

2. The covenant on the receiving site may require housing on that site, but political 
pressure may be brought to bear on the Zoning Commission or the City Council to 
remove the requirement tbr housing on the site. 

:3. There is: a pos.s1bility, for whatever reason, that there could be a les:s4han~ann:s-length 
transaction, which would result in the developer who "sends" his housing off.site, 
paying less than the appropriate difibrence in profitability between commercial and 
residemiai developm.ent Or, especially in C~4 or C-3-C sites, \Vhere the housing 
;requirement is relatively small in relation to the commercial component, it could be 
econmnica.Uy feasible 10 devdop only the comn1erdal portion of the site, !ea·ving the 
remaining 20 - 35'?-b of the site attractively landscaped as an office amenity. 

The Task Force recognized these concerns, and examined various. approaches to remedy 
them. In the end~ most Task Force members have come to accept that the benefits to 
housing and commercial developers fron1 ''de·Unking" the commercial and residential 
components of c:ombined lot transfers outweigh the risks. 

The Task Force also considered opening up transfers between the B & C Housing Primity 
Areas. There are very fe\v remaining sites v.thei'e housing carl stiH be developed in Area 
C and land costs and the higher marginal value of land to oft1ce uses, \Vould greatly 
reduce any possibilit)' {)f further housing being provided in the Penn Quarter. For these 
reasons, the Office of Planning strongly recommends against allowing CornbiMd Lot 
Transfers bett-vee-n B & C. Suggestions .about con1bining the A and B Housing Priority 
Areas are not recmnmended by OP at this time for similar reasons. 

Qtfice of Planning's Text Amendment 

The Ofl'ic{") of Planning's set down report provided an alternative text arnendment that 
adds two additional components to the Task Force's sample. ln addition to the covenant 
and the escrow agreement, OP added: 

1. A deadline to the compensation in the escn:nv. If the housing site does not 
receive the C of 0 in 5 years theii the compensatiotl paid into the esc:row can be 
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deposited into the District's Housing Production Tn1st Fund for financing housing 
eJse'<vhere within the DDD boundaries, A thre(7year t>xtension is possible upon 
review by the Zoning Commission for good cause The covenant would still 
remain on the lamL 

2. The District shou~d be a beneficiary of the covenant to maintain the Zoning 
Comn1ission's regulatory authority over land use decisions 

The addition of the deadline attempts to ensure the housing is built within a similar tim<; 
frame as the. office development It makes the District pe a third party beneficiary of the 
escrow· agrct'TI1ent and upon a deadline the receiving site would potentiaHy lose use ofthc 
funds. ln theory, a housing developer would not risk accepting the transfer If he or she 
weren't able to complete the project within the deadline. The central goal of OP's 
alternative was to amend the meoC::hanism to a!lo>v both projects to move forward upon <J 

tra:nsft:r, bot to create an enforr..ement mechanism that in the event housing did not occ,ur 
\}!1 the site, the escrow ;;.~ould help build housing elsewhere in the Downtown 

On January 18, 200 t the OP held ·~ roundtable discussion with participants of the 
Force and housing developers to discuss an alternative approach which would require the 
documentation from the housing site developer often required by the private sector such 
as: 

1) completion guarantee bonds trorn the major contractors, and 
2) the pn:rviso that all necessary permits have been secured, and 
3) financial commitments made, 

betore the covenant could be 

\Vhile stringent requirerrtents such as these \Vmdd increase the likelihood that the 
''receiving" site is indeed a legitimate l1ousing developrnent, an imp<.,rtant point to bear in 
mind is the effect of the alternative on the value of combined lot transfers. Alternatives 
that are stricter on the status of the: housin.g site mean a housing deveiopcr would need 
greater compensation before acet.•.pting the housing require:rnent, which may discourage 
housing development 

Participants at the roundtable dis.cussions believed that OP original proposal was 
sufficient w protect legitimate housing developers from competition for combined lm 
transfers ·with non~legitirnate sites. One addition that was discussed included a 
requirement to demonstnwe with conceptual architectural drawings that the receiving site 
was at least dt.•vdopable as housing. 
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Residential Density 

Current Re1,;;-ulations 

The goal of any amendment to residential density must be two foid. from an economic 
standpoint rut must help residential housing be finandalfy attractive to potential housing 
developers. .From a public policy standpoint; it must help the Dcn>.'Jltown reach its goal of 
5,400 units oHmusing and strive for a high quality urban environment 

One of the common tools in zoning for c:ontrolling density, is the floor area ratio (FAR). 
Hov;ever, unlike hc~ight, lot coveragE:, and building setbacks that can be uniformly 
applied to any type of development, the eft"Cct of Et\R limitations has d1fferen1 impacts 
depending on t1Ie proposed use. Heignt, lot coverage and buirding setbacks create a fixed 
building ,envelope, but the number of floors th~tt can be fit into that envelope is variable 
depending on the floor he:ight Office development needs a larger iloor height than 
residential development, thus by lifting FAR restrictions for residential developments, the 
number of units that can be built, within the same building envelope, could be increased. 

Because ofthe flo<Jr height difterences behveen office and residential uses and the 
Building Code1 requirements for light and air and the Zoning requirements for 
recreational open space and restricted lot coverage in residential development, residential 
development >ViU always have less hulk than comparably restricted commercial 
development Some effort to relieve this disparity was built into the DD District by 
allmv1ng a 0"5 FAR hmms for housing developrnent According to the Downto-;;vn 
Housing Task Force, however, this bonus has not etiectively compensated for the 
financial disparity between office and residential profitability, Depending on the shape 
oft he lot and building design, the lifting ofF AR restrictions on residential development 
will pro\~de many additional housing units. This not only rnakes developrnent of housing 
more attractive, but also, by increasing the nurnber of units.Jn a building,, fixed 
operational cost per unit will decrease. Increasing the number of units per building site 
V~i!l also help the city to reach its housing targets. 

Task Force Text Amendment 

The Task Foree recommended that in the DD maxlmurn density restrictions could be 
removed for housing use only. The Task Force: notes for instance that on sitecs in the C-2-
C that perrnit 130' buildings, FAR under optimal conditions could be increased from 8,5 
to B .0. As an axamp1e, this recommendation wouid enable a developer of a :20,000 

1 BOCA Building Code, Section 1206 Namrai Light, Sec!ion I 208 Natural Vcntillltion, and Section l2J2 
Courts: and Yards, Stoe Attachment 7 
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square foot lot to go from a 170,000 square fbot building to 260,000 s-quare feet ThJs 
Vv'Ot!ld add roughly 90 units ofhousing to the project 

This seerns to be a simple way to give a density bonus; however, several tl1!ngs should be 
considered 1n evaluating the impacts of this rule change. FAR not only controls the 
dcnsi'ty of development, but also the bulk ofbuiJdings. Additional building bu1k may 
have a negative hnpact on light and air available to adjacent buHdings. Reduced ceiling 
height may result in lower quality units, and could reduce marketabiHty and long-term 
value. This would affect the quality ofhousing tm:its both on the subject propeny and on 
those adjacent to the proposed de,v·elopment FinaUy, if the F.AR bonus proposed were 
given credit in a combined lot development no net increase in housing units would be 
achieved. 

Office aj Plannints Texi Amendment 

It should be made dear in any text proposed that the Historic Preservation FAR ·· · 
requitements in Section 1707.4 be maintained. The ability to transfer bonus densities 
from a historic lot shall be maintained as permitted in 1707.5; which ~·vil1 allow for some 
incentive to build housing within the dist.r1ct The Historic Preservation Rt.'view Board or 
the Commission on Fine Arts can ·evaluate tbe impacts ofthe density bonus em other 
historic districts and on landn1arik sites on a case-by-case basis. 

There are a nurnber ofquestions regarding the housing projectS,"\Vhich could result fi·om 
these bonust::s: 

I) Does the building provide adequate Hght and air for its tenants? 
2) Will the development adverseiy 1m pact the light, air or privacy of adjacent 

buildings? 
J) Can architecture provide sufficient variety to mitigate the impacts of increase 

building bulk? 

.However, the omce ofPlanning agrees with the arguments of several Task Force 
members that market fbrces \Vill take care of these quality of housing concerns and has 
recommended that the density bonus be available as a matter of right, vvith no zoning 
review. The perceived impediment of having to get a special exception, though an 
improvement over the variance requirements, would rtot further our goal of actively 
encouraging additional do'\\.'fltown housing. 

To fbrther ·visualize the hnpacts of the increased building bulk permitted; a case study is 
pmv·ided in Attac1unent 8. The building shovm represents the visual impact ofthe 
additional FAR that \vas. provided in this case. As illustrated by the diagrams, the 
building gains an entire floor of residential units. Because the additional bulk could be 
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added in several ways, three different scenarios are' shovm. The study shov.rs that the 
additional bulk permitted by the proposed regulations ·,vould not substantially impact the 
neighboring buildings. 

Because ofthe lo'lver land values, predominance ofCm2~C zoning and larger availability 
of sites in Housing Priority 1-\rea A, a density bonus incentive may not be as critical; 
though the strength ofthe market here has not yet been demonstrated. It has been 
suggested by son1e reviewers of the draft regulations tbat the zoning Commission 
consider examples: set by other jurisdictions. Across the coyntry, many governmental 
entities (ie. Montgomery County, New Jersey, Massachusetts, California) require that, in 
exchange fbr add{~d density, residential housing projects must. make 10% or more of the 
units atiordab!e tu moderate-income families. Sha-.,v is currently experiencing 
gentrification and displacement oflontHcrm residents. An aflhrdability re{juirement, 
such those successful programs found in rnany other cilies, could provide needed units of 
affordable housing in the area~ however, little is known about the market economics of 
such a move, and fne strength of the market north ofMassachusetts Avenue. 

Since the goal t''lfthis zoning change is to encourage tht: development of additional 
housing downtown, the bomrs residentla! FAR should not be permitted to relieve other 
c-ommercial sites of their holt sing requirement through coinbined lot developrnem. 
Residential FAR eligible for transfer should be limited to the amount of non-residential 
FAR permitted on the residential Jot under the current regulations_ The same concept 
applies to transfC:rab1e development rights, 

Therefore, while the Ofiic.e of Planning endt)rses providing relief from density 
restrictions for housing i11 the Downtow·n Development Distri,ct commercial zones 
(DD/C-2-C, DD/C-3-C, and DD/C-4}. the ability to complete combined lot transfers 
should be !iJnhed to the original target DD density. ~-'fany present at the round table 
discussion agreed that this YYould potemia!Jy increase the tmal nurnher of units, evcmually 
developed in the DD, 

A related question is whether such density bonuses should be extended to the pockets of 
hig1Hise :residential zoning within the DD. Sites with existing residential were generally 
zoned DD/R~5~B in order to conserve t11ese uses; however, some mvners of this property 
have requested that they be permitted to benefit from the increased density as '>-VelL 
Relieving housing of density requirernents in com.rr1erdal zones is meant to he,lp them 
compete with office deveiopments. Since sites in the R~5wE zone do not compete' with 
of.lke, density bonus couid be permitted in exchange for other public benellts such as a 
small percent of aflbrdablc units. At this point, OP has no objection, and we have 
encouraged these owners to testify at the public hearing. 
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Recreation Space 

In addition to the Task force recommendations, the Office of Planning in our set down 
report suggested the Zoning Commission consider changes to the residential recreation 
space requirements in commercia[ districts of the DD. The table below breaks down the 
requirement zone by zone. 

There were several reasons OP felt these changes should be considered. 

J. The bonus density provided by the lJD incentives for categori.es such as C-2~C was 
equiv·alent to or G-xceeded the base de11sity of the C-4 zoning, however the recreation: 
requirements \Vere three times as high. Figure 5. illustrates that the density of the 
DD/C-2-C (8.5) is equivalent to the base C~4 (also 8.5), however in Figure 4 above, 
the required recrcati:on space of the C>2~C (15%) is much greater than the C~4 (5%). 

RLSlDEXTlAL 
BOXUSES 

05 
9.,:L ..... . 

2. Numerous public recreational. acnvltms are alre,ldy available do-.,vnto\vn, especially 
south ()fMassachusetts Avenue, There are outdoor spaces such as the Mall, Judiciary 
Square, and John Marshall Park, There are also restaurants, retail, museums, etc. 

3. The "e:rres on the street" concept of pedestrians and vibrant activity is weakened if 
residents primarily use private recreation space provided on the inside of buiidings or 
on top floor obser-vation decks. 

4. In the DD; with lot coverage requirements reducing potential floor area, the required 
recreation space, even with the use of available roof top space, will add up to greater 
than one entire flo<Jr, as demonstrated by Figure 6. This means a substantial 
reduction in the nurnber of units that would otherwise be able to be built on the site. 



ZC Case # 00-30T 
Page 13 ofl7 
January 25, 2001 

·-··-------· -M:A._x_I:!I.·-=ru:-:::.f!vf--:--...,......--:1=:,o=-T;~.-: A~L--,-·'Rtai:xnoN ·T····REQmru::r> 1 
1-A}-.'D FAR SQ FT REQUIREMENT I .REC SPACE I 
AREA 

5. Provision of ground floor open space is prohibitively expensive where hmd costs are 
high. In addition, it could reduce the abiHty to provi,de ground level retail, which is 
imp-ortant for street vitallty and to provide necessary retail services. 

Upon further review, all these conditions exist south of Massachusetts. However, very 
few of these •conditions exist north of Massachusettl:'L The MfVernon Triangle area is in 
fact substantially different fi·om the rest of the DD. It has large unimpro·ved lots, much 
lo•.v-er land prices, very fe\V opportunities for recreation space, and fe't-v public streetscape 
amenities. There is a plam.H;d housing project on New York Avenue in the C-2-C zone 
that is, as currently proposed, providin,g 15% ofthe Ft\R as recreation space. This 
demonstrates that providing the required recreation space can be achievable in the No'ivfa 
.area, but there arc aspects of that project , which make it unique. 

Related to this discussion should be the Nol\,fa Investment Strate.e,ryr, a planning effort that 
looks at revitalizing the Mt Vernon Triangle (bounded by Massachusetts, NNv1ersey and 
Ncvv York Avenue) and the North Capitol Corridor. Central to the strategy is the 
development of lt new neighborhood \Vith all the .quality of liftdeatures needed for such a 
neighborhood to sw::c.eer;L The ability f(~n· residents to have su:l:]dent recreation space 
v:i.!l be irnportant T!n:refcm:, reductions in recreation requiremen!s for Housing Priority 
Area. A should be limited" Options fbr the Zoning Commission to consider include a buy 
out option, or allovting a special exception reduction to 5% for north ofMasszu;;.husetts, 

Some present at the roundtable felt that the requirernent should be removed entirely and 
left to the markt''L However, what the market requires changes as conditions change and 
vv1thout minimum standards the quality of housing can decline. OP feels that a rninimum 
5% recreation space set aside should continue to be required lf further incentives are 
netxled to build housing, it should not be at the sacrifice of a minimum standard of 
quality" 

As a final note on recreation space, the Zoning Commission should consider that 
recreation space is a typical variance request While the variance review process 
empowers the Board of Zoning .t\djustments to maintain some direct control over the 
quality. of development in tbe District, at the same time aHowing IJexibillty for 
development sites that have unique problems, such rdief rs substantially discounted by 
the development «rmmunity because of the uncertainty and additional time it introduces, 
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Reducing the recreation space requirement v.iH be one step toward speedin.~ projects to 
delivery, but at the cost of relinquishing the abllity to review each situation indhidually. 

HI. FINDlNGS 

Combined Lot 

• A limited number of housing projects are currently moving forward und(.'f the 
exist1ng DD combined lot provisions. :H.owever, the current Combined Lot 
regulations do require t\vo very wen funded entities ot those who can self~finance 
(REITS) to complete the transaction. 

• lncreasing the flexibility with regard to timing of combined lot transters could 
make this a rnore i"easible option for less vvel!-financed entities or those relying on 
debt flmuv;;ing 

" The cont<;;pt that housing c-:Jnsttuctit)n must be in approximately the same time 
frame as any linked commercial development is an important concept. Assuring 
continued availability of sites is key. 

• l.egitimate housing projects should be protected from competing for combined lot 
transfers with sites that have no intention of constructing housing. 

"' Escrow agreements and c,ovenants giving: the appropriate District entity review 
power are Llsef'Lli for minimal guarantee ofhousing delivery. 

• A combination of escrmv and covenant agreements would eliminate non­
legitimate, or highly speculative housing projects !rom tying up valuable 
combined lot fAR 

Residential Density 

• Because floor height requirements are different between commercial and 
residential uses, lifting FAR restrictions for residential developments would 
increase the number of~.mits built in substantially similar building envelopes. 

• Based on the massing study sho>vn in Attachment 8, the proposed increases in 
bulk \Vould not substantially impact the Do'>vnto>vn District 

• The char1:1cter of the Historic District should be maintained by e.\<:duding iu !ots 
from the density bonus 

• The der1sity bonus should not be transferab.te in a combined iot situation or for 
generating transferable deveiopmeni, as that would de~feat the goal of the bonus to 
provide additiona1 housing units. 
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Recreation Space 

• In the dense urban environment sc;uth of Massachusetts A venue there are 
numerous public recreation oppottunities. Their use should be encouraged. 

• The DD density incentives provide C-2-C and C-3-C zones FAR density 
functionally equjvalent: to, or greater than the C-4 zone, but maintains the 
recreation space requirements oftheir base z:one!L 

• Sites north of Massachusetts have few quality public recreation opportunities and 
different deveJoprnent economics and should not have thelr recreation space 
reduced &S much as Housing Priority B & C, ,-

• For sites north of 1\.·fassachusetts, developers shgu!d be able to buyout of their 
recreation requirement through contributions to improve public recreation space. 

• Upon Distric.t commiiment of tunds to\vard improving public space recreational 
opportunities, the Zoning Commission could revisit the additional recreation 
space requi.rement north of Massachusetts ;\venue. 

IV. RECOJ\11viENDATIONS 

Combined l,€)t Transfers 

Based on the discussion ofthe round table on dmvntmvn housing, the Otnce ofPlanning 
recommends that the Zoning Commission modify the regulations and no longer require 
the housing site to receive C ofO before the linked non-housing sit.e can rccei'-le its C 
ofO, as long as the fol!owing occur 

l. A covenant running with the land of the receiving· site shall be executed by all of 
the owners of the p:nJpertie.s and the District government prior to the issuance of 
any building permits for the mm-residential site The covenant shall be for the 
purpose of insuring that t11e transferred housing requirement is developed on site . 
. Amendments to the CQvenam ·can only happen \vith approval of the Zoning 
Commission 

2. Compensation paid for rt:~eiving the housing requirement shaH be deposited into 
an e;SCrQ\V account and be released only upon certification by an independent 
architect or the D.C.R.A building inspector that the project has reaehed sre~ 
completion. 

3. A deadline shall exist on the funds in escrow. If a Certificate of Occupancy has 
not beel1 received within .fh.oe years after the placement of the covenant, the city 
shaH have the right to deposit the money in the Housing Production Trust Fund 
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for the development of housing elsewhere in the DD. l11e owner may request a 
three.,year extension by a showing of good c.<ause before the Zoning Commission. 

Sarnp1e text is provided in AttachmerH 3. 

Residential Densitv . . . . . ~ 

The Otlioe of Planning recommends that the Zoning Con:unJssion iTlodH':rtbe regulations 
to allow a density bonus for residential development by Jifting FAR restrictions. For 
north of Massachusetts the Zoning Commission oould consiqer an affordahility 
requirement in exchange for this relief of density restrictions. The Office of Planning 
will provide a proforma analysis of the impacts of such a requirement at the public 
hearing. 

TI1c bonus should not apply to properties identified in Section 1707.4 or properties 
designated as historic landmarks. The bonus density gained through this provision 
should not be used to accept additional combined lot t:rnnsfcrs bt.')'Ond theamount, which 
\Vou.ld normally be permitted in that zone. This is outlined in the following table. 1b.is 
tx:mus wou(d provide t-"COJ1omic incentive to developers to increase housing supply in the 
Dv'\Vl1t0\\11 District 

Sample language is provided in Attachment 3. 

Recreation Space 

The Office of Planning recommends that the recre.1.tion space requirements for housing 
project.-; in Housing Priority Areas B & C be set at 5% of the total residential FAR 
achieved by the project Housing projects in Housing Priority A should also have their 
:recreation requirement rc.<duced to 5%. However; given the very limited open space 
recreational opportunities, the Zoning Commission should consider this option only 1fthe 
developer buys out of iliis requirement th.rough a contribution to an open space tntst fund. 
At thL<j time, the Oftice ofPlmming has not researched an appropriate buyoutprice. The 
level of contribution, and further definition of the fund. could be detailed at a later period. 
We ask the record be left open on this .issue. 

Sample text is provided in Attachment 3. 
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V. ATTACHivlENTS: 

1 _ Dt:r~vntown Development District·- Housing Priority Area Map 
2 Office ofPla.nning Setd<mll Report for 00-30TA 
3. Office of Planning Sample T~'Xt 
4. Downtown Housing Task Force Report 
5. Dmvntown Housing Task Forc.c Sample Text 
6. Dmvntown Housing Project Pipeline 
7. Building Code Chapter 12 
8. Office of Planning's M,';lssing Analysis 

1) "Housing ron.struction mtt.SI be in same time frame as any linked cmrutlercial development (p.27)." 
Titis is reflected in§ 1706.13. The matrix below .:mtHnes po!entlal scenarios and outoomes .. 

r···~·~···--·m----·· .......... ······- . §~~g!!fai<JltSi!!gA'i~!:~~! ... ~: ........ :~~=I!~~J~~!~i:IJ~~~C .. -=:::~ 
1 Stn.!ng Office Markel Combined :Lot ttlmsacllons are I Office J)rOjtX:'ts poicntially 

[ ... ,-................. , ............. ····························· .................... : .... :~::~J:.~~~;~~l~~ ... ~~~:.~~.~~~·................... L:~~tT:~e.~:~~~ing on $1 rength 
: \Vcak omce Market : HOtJSing becomes COinpctilin: I Nothing buill. I j ro_:_ land Hull is marginal ~c·r ! _j 
l 1 othce; Combmed lol use ts. l 

L-~---~--··~~··"-~1'<>1lli£4~1%lE£2~~~:-~....l-&---~-· -·~·-
Figure 3. 

:2) "The form of ownership, transfer payme11\s, tlj>praisals, etc., are left to the private sector in the 
interest of effidcncy and consideration of sp.ecific· h:JC<llion and value factors as these change over 
time (p,2&)." The regulations are 1herefore purposely silent as to hov.· the ptivate sector insures 
both parties ate pmtcc:tc:d as long :us. District \.)ffidals approve the instrument docmnenting the 
tnwsfer(§l708.l 0)). ·· 

3} ''All Properly owners in !()cations designated in the Plan for mixed·u&e S:llouJd carry• some of the 
burden, on· <H iJff·sitc (p.29)." Detailed in §1706.4; §1706.5; §l106J5 that created the three 
distinct priority areas. The FAR requlremt'llls clwscn for t.>ach area were based on the 
neighborhood envisioned, the relative land prices for the nrea, and tlte gooi ofreaching5,4QOunits 
of ht:rusing fot Downto"nt · · 

ii Figure 3 above very simply outlines four potential scenarios based the strength and \\'Ct'lkness of the 
market types. ln a strong office market and a weak h.ousing market, office development would be delayed. 
1995 to !998 would be an example, Data coBectcd by CoStar Group, Inc. and published in the,Wasl1ington 
Post on Monday~ Janill'lry 15, 200 l documented that office deliveries posted a recovery at the same lime 
;vhcn housing was non-existent OJ:flce sites in the Hou..<;ing Priority Are-AS were therefore probably passed 
over during this. time because the housing market had not yet demonstrated its strength. 01f:ice and llClusir\g 
also have different construction periods, which could potentially result in the office site standing \'ac..'int 
while it waits for Um hoiLSing to be cDmpleted. 



Office of Ptanning Attachment 3 

Sarnple Zoning Text Amendments and Statutory Revisions to Implement 
Housing Task Force RecQmmendations 
Dmvntown Housing Zoning Text Amendments 

Draft Tex1 

17063 Each lot in the Housing Priority Area shall provide on~site or account tbr off .. 
site by combined iot development residential use and development as provided 
in this section: Provided further~ that a building or a combined lot development 
that provides new residential uses on-site shaH earn bonus density or 
transferable developrnent rights as foUows: 

(a) Residential development north of Massachusetts Avenue shall earn one 
square foot of bonus density or transferable development rights for each 
square toot of residential use developed; 

(b) Residc:ntia! development south ufMassachuseus i\venue shall earn two 
square !{;;et of bonus density or transferable development rights for each 
square foot ofresidential use developed; and 

(c) Residential developrnent that qualities as affordable dwelling units as 
defined in Subsection 1199" 1 oft his chapter shall earn tw·o square feet of 
bonus density or transferable development rights for each square ibot of 
affordable hous.ing developed, 

(d) The increase in gross floor area provided by subseetion 1706.7(d) may not 
be used to generate additional b·mlsfcrable development rights. The 
maximu.ru transferable development rights a residential site may generate 
is N)Uiil to the residentinm density achieved by th·e project! but in no case· 
grenter than the FAR listed in tnblc below; 

9,5FAR 
10.0 f.tAR 

J 706.4 In the DD/C-2-C zone the following resrdeniial and mixed use provisions sha!i 
apply-

(a) The maximum FAR shall be 8.0 as a matter-·of-right, which .FAR may be 
devoted to aU re.sidentia] use or may include commercial or nonresidential 
uses as provided in this subsection; 

(b) Each lot shall provide t".m-site or account for off:.site in a combined 
development no less than4.S F1\R of residential use: 

(c) On a lot that is south of Massachusens A venue, up to 1 , S FAR th:is residential 
requirement may be met by constructing o:r by financially assisting affOrdable 
housing as defined in this chapter and as governe.d finther by the provisions of 
this section; 

(d) On a lot that is north on .. 1.assachusetts Avenue, up to L35 FAJ:Z ofthis 
residential requirement may be met by constructing or by financially assisting 



Office of Planning Attachment 3 

affordable housing as defined in this chapter and as governed further by the 
pnwisions ofthis :section; and 

(e) If such aflhrdable housing is provided off-site, commercial or nonreside.ntial 
FAR may be substituted on~ site or in a combined lot development by the same 
amount of gross floor area as the aff'ordable housing up to the maximum l.imit 
of L8 FAR south of:t\ifa.ssachusetts Avenue or L35 FAit north of 
Massachusetts Avenue. 

(f) For projects south ofM.a$Sa¢busetts Avenue. the area of resjdential 
recreation space required by §773 may be reduced to 5% o.fthe gross 
floor area devoted b:;~ residential use. provided the bonus granted by tbis 
provision is used solely for tesidential purpuses 

(g) For nrQiects north of Massaehusetts Avenue1 the area of .re-Sidential 
re'CreaH~HI space re<tuired by §773 may be r-educed to 5% ofthe gross 
floor area devoted to residential usc~ pro·vided the bonus granted by this 
provision is used solely for residential purposes. 

1706.5 In the DD!C<~~C zone the fullo\.\1ng residential and mixed use provisions shall 
apply: 

(a) The maximum FAR shall be 9.5 as a matter-of-right, which FAR may be 
devoted to all residential use or lntty include commercial or nonresidential 
uses as provided .in this subsection~ 

(b) Each lot shall provide on~site or account for off~ site in, a combined lot 
developrnent no less ihan 3 5 FAR of residential use; 

(c) On a lot that is south of Massachusetts .Avenue, up to 14 FAR of the 
residential requirement rnay be met by c.onstructing or financially assisting 
affordable l1ous:ing as defined in this chapter and as governed further by the 
provisions ofthis section; 

(d) On a lot lhat is north ofMassachusetts Avenue, up to L05 FAR of the 
residential requirement may be met by constructing or financially assisting 
affordable housing as defined in this chapter and as governed fbrther by the 
provisions ofthis section; and 

(e) If such affordable housing is provided off-site pursuant to paragraph (c) or (d) 
of this subsection, commercial or nonresidentiaJ FAR may be substituted on~ 
site, or in a comh1noo lot development, by the :same amount of gross floor area 
as the affordable housing, up to the maximum limit of 1. 4 FAR south of 
Massacbusetts Avenue or L05 north of~-:fassachusetts Avenue. 

(f) The area of residential recreation space requited by §773 may he reduced 
to 5% of the gross floor area devoted to residential use provided the 
bonus space granted by this provision is used solely for residentbd 
purposes. 

1706.7 The rna.ximuui permitted gross 11oor area may be increased by 0.5 FAR np to a 
rna:ximum of8.5 FAR in the DD/C~2-C District, IO.O FAR in the DD/C-3-C 
District, and 1 0. 5 F Aft in the DD/C-4 District; Provided, that the follov;ing 
occurs: 
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(a)' The increase in gross t1oor area mav be achieved bv receiving transferable ~.,,.. ... .l . ""' 

develop.ment rights as provided in § 1709, which floor area may he devoted to 
any pennitted use on the receiving site~ 

(b) The increased gross floor area may be entirely devoted to residential use; and 
(c) The increase may be earned by constructing or assisting aftbrdabie housing as 

defined in this. chapter and as further governed by the provisions .of this 
section~ or by earning retail bonus density as provided in paragraph P06.l6, 

(d) Notwithstanding Sections 1706.4, 1706.5, or 1706.6, no maximum FAR 
shaU he applicable to any building that is devoted solely to :residential 
uses or to a combinations of n~sidentiJd uses and retail~ service, arts and 
entertainment uses listed ht Sections 1710.1 anf117H,l; Ptovided, H1.at 
any such building shaU comply with the ma~innnu permitted building 
height requirements ofSccth:ms l70l.7 and 1703.15 ~nd the yard and lot 
occupancy requirements of the applicable zone. Tbis subsection shan be 
spedfic,aUy inapplicable to any building that cuntaii:ls any uses stJecified 
in Section l7l:2.1 and any individually designated landmarks or lots in 

"' ,. . '"' ~·. 1' • "· ~ 

(c) The increase in gross floor ~uea provided by subsection 1706.7(d) may not 
be used be used to nccompHsh the transfer of residential usc through a 
combiued lot devt~lopment, nor to nu:et the minimum residentil'd 
requirement on the. site. The maximum Combined Lot a residential site 
rnay aceept is eqtml to the tesidentiai density achieved by the proj:ect 
minus the minimum housing requirement. but in no case g:reater fhan the 
FAR listed in table beh:rw: 

1108 COMBINED I,OT D.EVELOPMENT 

--··--·-·~ . - .. p·-·::---·-""·-··-··"''J< 
Aliowable Combined*Lot I 

~.~ .. -- Tr~un~s~fl=e•~·~---~·-~~ 
3.5FAR 
6JJFAR 
8.0 FAR .J 

£708.1 Two or more lots may be combined for the purpose of achieving the required 
FAR equiva!t'1lt for preferred uses or to transfer bonus density from one lot to 
one or more other lots; Provided. th.at the following occurs: 

(a) A combined lot development shaH be eligible for the density and area 
allowances pem1itted in §§ 1703, 1704, 1705 and. J 706~ 

(b) When ct,mbined lot development involves onfy linkage, i.e., the allocation of 
gross floor area required by this chapter to be devoted to preferred uses 
(herei.nafter "linkage project"), such combined lot developments shall be 
limited to lots located within the same subarea as detlned in §§1703, 1704, 
no5, and 1706, except as provided in §1708,l(d)~ 

(c) Notwithstanding the requirements of paragraph (c) of this subsection and of 
§1706.9 ofthis chapter, a historic property that is identified and governed by 
$1707.4 of this chapter, is digible to serve as the location ofrequired 
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residential uses \\'jthin a combined Jot developfi!ent, even if the historic 
properties are located outside the Housing Priority Area as established in 
§1706.2. 

(d) In a linkage project, the required floor area to be devoted to preferred uses 
may be transferred from the sending lot to a receiving lot, on which the 
required space for preferred uses shaH be incorporated into the building design 
and (Jccupied: l>rovided, that any applicable ground level uses required on any 
atlected lot shall not be transferred, bm shall be ptovided on each s~ending ]ot 
and rectdving lot; 

(e) In a linkage project, the certificate of occupancy fpr the development sending 
FAR for preferred uses to another development may be revoked. if no 
building permit for the receiving site has been issued to the developer within 
three (3) years after the issuance ofthc certificate of occupancy for the 
sending site, or if no certi11cate of occupancy for the receiving site has been 
issued viithin five (5) years after the issuance of the certificate of occupancy 
for the sending site; 

(f) lf a dc,velopment project includes both required residential uses and 
m:mresidenthll uses in a combined lot development between squares or 
non~contiguous lots in the same square, no building permit for the 
development of the nonresidential uses shnU .be issued nntn the following 
requirements are met: 

(i) A declaration of c<Jvenants running with'lhe land in form 
satisfactory to lhe .Zoning Administrator shall be recorded 
against 'the property ofthe receiving lot that l'equb'es tbe 
receiving lot to be developed only in tu::cordance with the 
residential use re.qnirements ofthis chapter; 

(ii) The declaration of covenants sbaU na:me the District ofColumhi~~ 
as a .beneficiary, The declaration of covenai.HS shaU require that 
the instn1ment shall not be mneuded or terminated without the 
consent of' the Zoning Commission and on substantia'! change in 
circum.st<mces, The covenant shall require the declarant to pay 
such fees l'ts are reasonably necessary to JJay the expenst!S of Ute 
benefidaries; 

{iii) The owner of the sending site .shall deliver to the Zoning 
Administrator a certification prepared by a generally recognized 
title coo1pany that aU monetary consideration paid or to be paid 
to the owner of the receiving site has been plac,e.d in an escrow 
account and win he available to the owner of the recehdng .site 
only upon (iJ the issuance of a building permit for the 
construetion of a building containing the residential uses and (ii) 
50% con1pJetion ofth,e residential project (as certified to the 
Zoning Adntinistrator by a tltird party architect.; 

(iv) If a certificate of occupancy for residential project has not been 
issued within 5 years of the date of ottnpttncy for the sending 
site, the escrcw and any accrued interest shall be 1·eleased to the 
District of Coium bia Housing Productiou Trust Fund for the 

4 
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financing ofh<lusing in the Downtown Development Distl"ict At 
the request of the owner of the 'ite,ceiving site, .a 3-year extension 
may be granted if the Zoning C{)nlmission determines that the 
reeeiver has a <:ted in good faith and best effort. 

(g) If a development project indudes both required residential uses and 
nonresidential uses in a combined Jot transfer between different portions 
of the same lot or immediately adjacent lots in the same square, no 
Certificate of Occupancy shaU be issued for the nonresidential space 
until a Certificate of Occupancy hns been issued for tbe residential 
space. 

(b) \Vhen combined lot development involves a transfer ofbonus density to 
another lot or lots, by itself or in addition to a linkage project, such density 
transfer may occur to any lot or lots within the DD District or in a .receiving 
zone as provided in § 1709 of this chapter. except as excluded by other 
provisions ofthis chapter and title~ 

(i) The maximum permitted floor area for all uses, the minimum required floor 
area tor preferred uses, and bonus density, if applicable, shall each be 
ca.lculated as ifthe combined lots were one lot, and the total project shall 
contorn1 vvith the maximum and minimum floor area requirements; 

(j) A building that has been constructed or that is under construction as or 
January 18, 199! is not eligible to utilize the combined lot developmem 
provisions, nor to eam bonus density or transferable development rights 
pursuant to § l 709; 

(k} No transter of required gross floor area for preferre,d uses shall be effeciive 
under this .section uniess an instrument, approved by the:. Corporation Counsel 
to be legally sufficient to eflect such a transfer and approved in content by the 
Director, Office ofPlanning and the Zoning Administrator, has been entered 
into among: all. of the parties concerned, induding the District of Columbia: 

(l) A certified copy of the instrument of transfer shan be fiJe,d w1th the Zoning 
Administrator, Department ofConsun1er and Regulatory A.t1a!rs, prior to 
approvaJ by said Department of any building permit applkatkm affected by 
such transfer; 

(m)The document shaiJ be recorded in the office of the Recorder ofDeeds, 
serving: as a notice both to the .receiving lot and to the sending lot by virtue of 
this arrangement tbr transfer of required floor area or bonus area; and 

(n) The notice of restrictions and transfer shall run \\~th the title and deed to each 
affected lot 
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