
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Board of Zoning Adjustment 

* * * 

Appeal No. 18031 of West End Citizens Association, pursuant to 11 DCMR §§ 3100 and 
3101, from a November 4, 2099 dectston of the Zoning Administrator, Department of Consumer 
and Regulatory Affatrs, to tssue Certificate of Occupancy No C01000323, for a grocery store m 
the R-5-E District at premises 2140 F Street, N W (Square 81, Lot 811) 

HEARING DATE: 
DECISION DATE: 

February 23,2010 
February 23, 2010 

DECISION AND ORDER 

PRELIMINARY MATTERS 

BOARD OF ZONING ADJUSTMENT 
Dlstnct of Columbia 

CASE NO. Ill) 3/ 
EXHIBIT NO • ...,.,.~g{&.,__. __ 

On November 10, 2009, West End Citizens AssociatiOn ("WECA'' or "Appellant") filed this 
appeal challenging the November 4, 2009 tsl;iuance of Certificate of Occupancy ("C of 0'') No 
1000323 ("2009 C of 0") The Department of Consumer and Regulatory Affatrs ("DCRA") 
tssued the 2009 C of 0 to Foggy Bottom Grocery, LLC ("FoBoQro" or "Intervenor"), thereby 
permitting the use of the premises at 2140 F Street, N W ("subject property") for a "Retad 
Grocery Store (sales of ctgarettes and medtcine) w1th accessory prepared food shop" Exhibit 
No 16, Attachment No 11 The Appellant clatms that the 2009 C ofO tmproperly expands the 
use of a nonconforming one-story grocery store mto a three-story grocery store Wtth an accessory 
prepared food shop wtthout the necessary zomng rehef from the Board of Zomng Adjustment 
("Board") 

The Board heard the appeal on February 23, 2010 and, for the reasons stated below, voted 4-0-1 
to deny the appeal 

FINDINGS OF FACT 

The Subject Property 

I The subject property 1s owned by The George Washmgton Umverstty ("GWU") and IS 

441 41
h Street, N W, Sutte 200/210-S, Washmgton, DC 20001 
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located at address 2140 F Street, N W., m Square 81, Lot 811, and man R-5-E zone d1stnct. 

2. The bulldmg on the subject property has three stones, cons1stmg of a basement, a first, or 
mam, floor, and a second floor With a mezzanme or loft area over part of the second floor.1 

The budding also has a second floor rear deck with extenor stairs to the ground 

3 The basement can be entered from outside the front of the bulldmg after descendmg a short 
staircase. 

4. The subject property has housed a retail grocery store smce 1946. 

5 It IS not known what the zonmg of the property was between 1946 and when the modern 
zorung map became effective on May 12, 1958, therefore, 1t 1s not known whether the 
grocery use was a con£ormmg or nonconformmg use between 1946 and May 12, 1958. 

6 The 1958 map shows the property as bemg wtthm the R-5-D D1stnct All R-5-D properties 
were rezoned mto new R-5-E zones by the Zonmg CommiSSion on November 13, 1992 as a 
rc;:sult of the pubhcatlon of Zonmg CommiSSion Order No 721 

7. Because a grocery store IS not a matter-of-nght use many res1dence zone established on or 
after May 12, 1958, the grocery store on the subject property became a nonconfonmng use at 
least as of May 12, 1958 See, Defimtion of"Nonconformmg Use" at 11 DCMR § 199 1 

8 A nonconformmg use may not be extended to portions of a structure not devoted to that 
,nonconformmg use at the time ofthe enactment of, or amendment to, T1tle 11 that rendered 1t 
nonconformmg 11 DCMR § 2002.3 

9 In 2009, the Intervenor purchased the existing grocery store business and subsequently 
entered mto a lease w1th GWU, m order to continue the grocery store use 

10 On August 28, 2008, the Zorung Adm1rustrator ("ZA" or "Appellee") Issued a C of 0 to 
FoBoGro which had permitted all1,835 square feet ofthe buddmg on the subject property to 
be used as ''retail, cigarettes and med1cme, grocery store, sandWich shop" ("2008 C of 0") 
Exhibit No. 16, Attachment No 3. The ZA left blank the space on the C of 0 that would 
have mdicated the number of floors to be occupied by the use 

11. The 2008 C of 0 was revoked by the ZA effective 10 days from the revocatiOn letter of 
October 14, 2009 -more than a year after 1t was 1ssued -- as havmg been Issued m error. The 
error was that the 2008 C of 0 perm1tted a "sandw1ch shop" and that term does not appear in 
the Zorung Regulations and no eating estabhshment IS permitted as a pnncipal use m a 
residence zone 

1For zonmg purposes, a basement ts constdered a "story" 11 DCMR § 199 1 defines "basement" as ''that portton of 
a story partly below grade, the cedmg of wluch IS four feet ( 4 ft.) or more above the adJacent finished grade " 
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12. After receivmg the letter winch would revoke the 2008 C of 0, representatives of FoBoGro 
met wtth the ZA and explamed the nature of the grocery store use mtended. They provided 
the ZA wtth substantial wntten mfonnatlon about the subject property. 

13. The FoBoGro representatives mfonned the ZA that the grocery busmess would sell 
unprocessed foods such as fresh fnnts, vegetables, and meats, processed and packaged foods, 
beer and wme, cosmetics and todetnes, over the counter medicines, tobacco, and seasonal 
products 

14. the FoBoGro representatives also mfonned the ZA that the grocery busmess would sell 
sandwtches, salads and other, srmdar foods, prepared fresh on the prerrnses for off-premises 
consumption, but not as Its pnncipal actiVIty. 

15. The ZA was adVIsed that the grocery operation would have display shelVIng, freezers, 
re:fngerated display containers, service counters, and a food preparation area, but would not 
have any mdoor or outdoor seating and would not engage in any type of food delivery 
SerVICe 

16 Based upon these representations, the ZA, Issued C of 0 No. 1000323 to the Intervenor, 
FoBoGro, on November 4, 2009 

17. The 2009 C of 0 permitted FoBoGro to operate a retail grocery store with an accessory 
prepared food shop at the subject property. Exlnblt No. 16, Attachment No 11. 

18. The 2009 C of 0 permitted all three floors and all 1,835 square feet of the premises to be 
used for the grocery store and accessory prepared food shop uses The ZA entered the 
number "3" as the number of floors that could be occupied by the grocery store use 

19 The Appellant, WECA, timely appealed the Issuance of the 2009 C of 0, claiming that It, m 
two ways, impermissibly expands the nonconfonnmg use wtthout zonmg rehef from tins 
Board. (1) by penmttlng, along with the grocery store, an "accessory prepared food shop," 
and (2) by permitting the nonconfonnmg use on the basement and second floor, which 
Appellant asserts were not devoted to the grocery store use at the ttme the use became 
nonconfonnmg. 

The Number of Floors Devoted to a Grocery Store Use on May 12, 1958 

1. As reflected in prior operations 

20 The first floor has always been devoted to the grocery store use 

21 There ts no eVIdence as to whether the basement or second floor was devoted to a grocery 
store use when the use became nonconfonnmg 
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22. There IS no eVIdence m the record of any use of the subject bwldmg or any part of the subject 
bwldmg for residential uses 

23. The owner of the grocery busmess unmedtately precedmg the Intervenor's purchase of the 
busmess used the mam floor for dtsplay and sales, the basement for storage and food 
preparation, and the second floor for more mventory storage, as well as for the busmess 
office of the grocery store operation. A bathroom for the use of the owner and employees of 
the grocery store IS also located on the second floor. Heanng Transcnpt at 312, lmes 21-22 
and 313, lmes 1-12. 

2. As authorized in prior certificates of occupancy 

24. The record does not mclude the 1946 certificate of occupancy that authorized the 
estabhshment of the grocery store use or any amended certificates tssued before the use 
became nonconforming 

25 There are 11 past C of Os m the record for the grocery store use Issued after the property was 
mapped mto the R-5-D zone, dating from October 2, 1958, to September 18, 2000; the last 
bemg the C of 0 Issued to the owner unmediately precedmg the Intervenor. Exlubtt No. 17, 
Attachment G 

26. Five of these C ofOs, dated 1958, 1961, 1972, 1975, and 1980, authonzed the use of the first 
floor of the butlding for the grocery store use These C of Os do not address use of the 
basement or the second floor by the grocery store. 

27. Two of the past C of Os, both Issued m 1977, authonzed the use of the first and second floors 
of the bwldmg for the ''retail grocery," but do not address use of the basement. 

28. Two of the past C of Os, dated 1982 and 1989, authonzed the use of only the second floor of 
the butldmg for the retail grocery These C of Os do not address use of the first floor or 
basement by the grocery store. 

29 The two most recent C of Os Issued for the grocery store use, dated 1994 and 2000, 
authonzed the use of the basement and second floor of the bwldmg for the grocery store use. 
These C of Os do not address the grocery store's use of the first or mam floor 

30. Applicants for grocery store C of Os do not typtcally specify where storage space will be 
located on their C of 0 apphcations, as storage space IS constdered part of the pnncipal 
grocery store use 

31 Accordmg to DCRA's records, no other C of Os have ever been Issued for the subject 
buildmg, therefore no other legal non-restdenttal use has ever extsted m the butldmg 
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CONCLUSIONS OF LAW & OPINION 

The Board IS authonzed by Section 8 of the Zoning Act of 1938, D.C. Official Code § 6-
641.07(g)(2) (2008 Rep1 ), to hear and dec1de appeals where it is alleged by the appellant that 
there IS error m any decision made by any admtmstratlve officer m the admmtstratlon of the 
Zomng Regulattons. The burden of proof rests Wlth the Appellant, 11 DCMR § 3119 2. 

The Appellant, WECA, appeals the Issuance of the 2009 C of 0 to FoBoGro on November 4, 
2009. That C of 0 permitted FoBoGro to operate a ''retall grocery store (sales of agarettes and 
medtcme) Wlth accessory prepared food shop" on three floors and mall 1,835 square feet of the 
subject bwldmg. The Appellant clmms that the ZA. erred m 1ssuing the 2009 C of 0 because, m 
Appellant's optmon, 1t tmpermtss1bly expands the use "of a grandfathered 1-story grocery store 
m a R-5-E D1str1ct to a 3-story grocery store with 'accessory prepared food shop' ... without the 
needed variance rehefby" thts Board. Exlub1t No. 1, at 1. 

The Appellant concedes that the grocery store use IS nonconformmg, whtch means that the use 
was estabhshed when the Zoning Regulattons pemutted a grocery store at the property, but that 
use subsequently became prohibited as a consequence of a change ofzonmg. 11 DCMR § 199.1, 
Defimtton of ''Nonconfomung use." The Appellant does not contend that the grocery use was 
disconttnued for more than three years smce it became nonconformmg; therefore, it has not been 
abandoned pursuant to 11 DCMR § 2005. As a nonconformmg use, 1t cannot be expanded in 
any way w1thout zoning rehef (11 DCMR § 2000.2) nor can it be extended to portions of a 
structure not devoted to it at the time 1t became nonconformmg, 11 DCMR § 2002 3 

The Appellant makes two separable clmms of error, both based on the grocery store's 
nonconformmg status. The Appellant first asserts that the addition of prepared foods, such as 
freshly-made sandWiches, to the grocery store use, labeled by the ZA on the 2009 C of 0 as an 
''accessory prepared food shop," VIolates the prohibition on expansion of a nonconfomring use 
set forth in § 2000.2, and/or IS a "change muse" whtch IS not permitted Without zonmg relief 
pursuant to 11 DCMR § 2003. Second, the Appellant asserts that the use of the whole building, 
as opposed to only the first floor, by the grocery store use, VIolates the prohibttton on extendmg a 
nonconformmg use set forth in § 2002 3. 

Alleged ExpansiOn of Use to Include Pre.par¢ Foods 

The Appellant's first clatm of error must be denied because the preparation and sale of stmple 
foods, such as the assemblage of sandwtches, for o:ff-stte consumption, ts not an accessory use 
whtch has been "added" to the princtpal grocery store use, but ts a part of that use For thts very 
reason, the Board recently d1sm1ssed an applicatiOn to add the sale of prepared sandWiches, 
donuts, hot coffee, tea, and cooked hot dogs to a nonconformmg grocery store use located in an 
R-4 zone dtstnct. Applzcation No 17906 ofSe Y Jeong, 56 DCR 6751(August 11, 2009) 



BZA APPEAL NO. 18031 
PAGE N0.6 

The Board tn Se Y Jeong reasoned that grocery stores today sell a mulbplictty of items that 
rmght not be traditlonally categonzed as "grocenes," such as penodicals, flowers, and DVDs and 
that these servtces become part of the pnnctpal grocery store use. The Board concluded that ''the 
additlon of the sale of prepared sandwtches, donuts, hot coffee, tea, and cooked hot dogs ~s not 
an "expans10n" of the grocery use, but an mherent part of that use " Accord Applicatzon No 
18044 Applzcatzon of Rock Creek Market, LLC, 57 DCR 3815 {April 22, 2010) ("addition of 
prepared foods to the store's extsting mventory of grocenes consbtutes a normal, customary part 
of the grocery store busmess, and will not convert the use to a prepared food shop"). Although 
the Rock Creek Market order was tssued after the Board's vote on the mstant case, the Board 
need not ignore clear precedent when fonnulatlng the final order that actually represents tts 
dectston on a case pursuant to 11 DCMR 3125.3. ("A decision or order on an appeal or 
apphcatlon shall be in writlng. '') 

Stnce the sale of prepared foods 1s part of the princtpal grocery store use, the destgnatlon of 
"accessory prepared food shop" on the C of 0 is unnecessary and of no legal signtficance 
Intervenor may sell ''prepared food" as that term ts defined tn the Zonmg Regulatlons as a matter 
ofnght The portion of Appellant's appeal whtch contends otherwtse ts thus wtthout merit and 
1s demed. 

Alleged Expans10n of Use to Portions ofBuildmg not devoted to that Use on May 12. 1_958 

The Appellant's second claim of error 1s that the 2009 C of 0 lmpenntsstbly allowed an 
extenston of the alleged one-story grocery store use to all the floors of the subject buildmg The 
grocery store use was lawfully estabhshed around 1946 and the use has contlnued unmterrupted 
smce then. It 1s not known whether the property was rezoned between 1946 and May 12, 1958. 
However the zoning map adopted as of the latter date shows the property in the R-5-D dtstnct tn 
whtch grocery stores are not pennttted 

Assuming that the grocery store use became nonconforming on May 12, 1958, the use could not 
thereafter ''be extended to portions of a structure not devoted to that nonconforming use" as of 
that date 11 DCMR § 2002.3 

The Appellant, who has the burden of proof on thts tssue, presented no evtdence as to which 
portions of the bwldmg were devoted to the grocery store use on the date the use became 
nonconforming DCRA and the Intervenor did not demand that such evtdence be presented; but 
instead accepted the assumptlon that whatever proof of past operatlons might extst would 
accurately reflect the extent of the use on the date the use became nonconfonn.ifig. Specifically, 
both parties focused on how the recent pnor tenants of the property operated the store. 

As to this issue, the Board accepts the tesbmony of the Intervenor's representabve, who was an 
employee of the grocery store under the last owner, that all three floors of the budding were 
devoted to the grocery store use The first floor was devoted to dtsplay and sales, the basement 
was used to prepare food, and the second floor was used for storage of ttems and,receipts The 
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basement also contamed storage of product mventory, as well as then-unused lotcheu equtpment 
Heanng Transcript at 312, lines 21-22, and 313, hnes 1-12 

The Appellant agreed wtth tlus descnption. In tts December 15, 2009 fihng, the Appellant states 
that the grocery use ''had a grocery on one floor, one floor of storage, and one floor of offices." 
Exh1b1t No. 13. During cross-exammatton, the Appellant testified that this was correct and 
retterated that "[m]ost of the time tt was only one floor of grocery and one floor of storage But 
we understand that occasiOnally they use the office upstatrs " Heanng Transcnpt at 218, lines 
17-20. 

Where Appellant and the other parties dtsagree 1s whether the areas used for administrative 
support and storage of mventory can be considered to be devoted to the grocery store use. 
Appellant contends such areas are not so devoted The Board reJects such a contention. All 
retml uses must have ~eas wttlun whtch mventory ts stored and admtrustrattve support proVIded. 
These areas are as mtegral to the retail operations as the areas where goods are dtsplayed and 
sold to the public. If this store were on a smgle floor there would be no doubt that areas used for 
storage and office purposes would be constdered as betng devoted to a grocery store use. A 
d1fferent result should not occur when these support functtons are on dtfferent floors 

Smce there 1s uncontroverted eVIdence that the basement and the second floor were devoted to 
grocery store uses, and havmg accepted the parties' mvitation to constder the pnor tenant's 
operattons as reflecting the store's operations at the ttme the use became nonconformmg, the 
Board concludes that all three floors of the butldmg were devoted to the grocery store use as of 
that date. 

DCRA also proVIded all of the C of Os 1ssued smce the property was mapped R-5-D. The 
followmg chart hsts the C of Os in chronologtcal order and mdicates the floor or floors where the 
grocery use was authonzed. 

-

Year(s) Location 

1958, 1961, 1972, 1975, First floor 

1977 Ftrst and second floors 
--

1977 Ftrst and second floors 

1980 Ftrst floor 

1982 Second floor 

1989 Second floor 

1994 and 2000 Basement and second floor 
-
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DCRA argues that smce all of the floors were mentioned m these C of Os, 1t must mean that all 
were authonzed for that use m 1946 The Board considers that to be a reasonable mference 
However, thts argument would reqwre the Board to find that from 1982 until the tssuance of the 
current C of 0, no C of 0 ever hsted the first floor as the place where a portion of the grocery 
use was located. Thts ormss1on 1s difficult to reconctle wtth the und1sputed fact that the first 
floor has always been used for the dtsplay and sale of grocery items 

In order to make these C ofOs conform to the store's actual operations, 1he reference to "second 
floor" m the C of Os 1ssued between 1982 and 2000 must be mterpreted as refernng to the first 
floor and the reference to ''first floor'' in the two 1977 C of Os must be deemed a reference to 
the basement. Thts mterpretatton 1s consistent with the basement's status as the bwldmg's first 
story and the first floor's status as the second story. See footnote I Applymg th1s mterpretatton 
to the C of Os would result m the followmg changes as mdtcated m underline· 

Year(s) Locatton 

1958, 1961, 1972, 1975, Ftrst floor 

1977 Basement and first floors 

1977 Basement and first floors 
-

1980 Ftrst floor 
' 
1977 Basement and first floors 

1982 First floor 

1989 Ftrst floor 
-

1994 and 2000 Basement and first floors 

Th1s would mean that no C of 0 ever mtended to mentton the true second floor (the third story). 
However, it would not matter tf none of the C of Os had ever mentioned the first or tlnrd stones 
DCRA pomts out that C of 0 apphcants usually do not specify storage (or other stmtlar ancillary 
space needs) on the1r apphcattons, because they are con'S1dered part of the pnnetpal use Exhibtt 
No. 17, at 6 Therefore, 1t follows that a C of 0 tssued for a grocery store need not spectfy that a 
particular floor, story, or part of a butldmg be used for storage, but it may still be so used, as such 
use would constitute a part of the pnnctpal use for wh1ch the C of 0 was tssued 

Th1s mterpretatton ts reasonable as apphed to thts property It would be a poor busmess 
decision, which, m thts case, would have been repeated many times over the course of 51 years, 
from 1958 to 2009, to leave two-thtrds of a property vacant, whtle puttmg one-third of the 
property to a retail use The Board finds 1t unhkely that applicants for the C of Os that 
referenced only the first floor ( e1ther by calhng 1t the first floor or refernng to It as the second 
floor) mtended to leave the basement and actual second floor unused, and m fact there 1s no 
evtdence of a different use m e1ther of these areas See, e.g , Heanng Transcnpt, at 221, hnes 
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17-21,239, lines 7-22; 240, hnes 1-3; 241, lines 18-22,242, lmes 17-21,290, hnes 20-22, and 
291, lmes 1-8. 

In any event, the expansion hmttation of § 20023 ts based upon the areas actually devoted to a 
use that later became nonconfonnmg, not the areas hsted on a C of 0 as encompassmg that use. 
The Board has already resolved that all three floors were devoted to the grocery store use when 
that use became nonconformmg. 

Therefore, as to the C of 0 that ts tlie subject of thts appeal, the Board agrees wtth the ZA that, 
stmtlar to stmple food preparation, anetllary storage and office uses are "indeed . . . allowable 
aspects of the primary grocery store use." Heanng Transcript at 264, lines 11-13. Although the 
use of the basement and second floor for these purposes need not have been spectfied on the 
current C of 0, the ZA properly concluded that the C of 0 should reflect the entire area that had 
been, and which may continue to be, lawfully devoted to grocery store uses. No error was made 
mdomgso 

Great Wetght 

The Board IS reqwred to gtve "great weight" to Issues and concerns nused by the affected 
AdVIsory Netghborhood Conumsston ("ANC") and to the recommendations made by the Office 
ofPlanmng ("OP"). D.C. Offietal Code§§ 1-309 10(d) and 6-623 04 (2008 Repl) Great weight 
means acknowledgement of the tssues and concerns of these two entitles and an explanation of 
why the Board dtd or did not find therr views persuasive. OP does not partictpate in appeals 
ANC 2A, the ANC Withtn which the subject property ts located, filed a report with the Board 
dated January 26, 2010. Exhtbtt No 14 After nottng that the ANC supports the business 
objectives of the owner of FoBoGro, the MTC Report takes no position on the appeal 
Therefore, there IS nothing to whtch the Board can accord great weight. 

For the reasons stated above, the Board concludes that the Appellant did not meet Its burden of 
demonstrating that DCRA erred m ISsumg C of 0 No. 1000323 to FoBoGro, for a retatl grocery 
store with accessory prepared food shop. The Board directs the ZA, however, to issue a new 
C of 0 to FoBoGro, eliminating the alh,J.siOn to an "accessory prepared food shop," as the Board 
now holds that stmple prepared food ttems, such as those to be prepared, assembled, and sold 
from the subject grocery store constitute a part of the pn_ncipal grocery store use, and do not 
constitute an "accessory use" to that pnnctpal use 

It ts hereby ORDERED that thts appeal be DENIED, and that (1) a new certificate of occupancy 
be tssued to Foggy Bottom Grocery, LLC for a retatl grocery store, mcludmg prepared foods, 
and (2) the allusiOn to an "accessory prepared food shop" be ehmmated 

VOTE: 4-0-1 (Mendtth H Moldenhauer, Mtchael G Turnbull, Marc D. Loud, 
and Ntcole C. Sorg to Deny; Shane L Dettman not partiCipating) 
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BY ORDER OF THE BOARD OF ZONING ADJUSTMENT 
A maJority of Board members has approved the 1ssuance of thls Order. 

ATTESTED BY:~.,_{_~~ 
JJAMISON L. WEINBAUM -

Director, Office of Zoning 

FINAL DATE OF ORDER: --FA~IJ~G-2'"-'-4 ....... 2 ...... 0'"4110-

PURSUANT TO 11 DCMR § 3125.6, THIS DECISION AND ORDER WILL BECOME 
FINAL UPON ITS FILING IN THE RECORD AND SERVICE UPON THE PARTIES 
UNDER 11 DCMR § 3125 9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS 
AFTER IT BECOMES FINAL. 


