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October 27, 2013 

Board of Zomng Adjustment 
One Judiciary Square 

Constance J. Miller 
Attorney at Law 

441 4th Street N.W., 2m1 Floor South 
Washington, DC 20001 

Attention: Clifford Moy 

RE Appeal No.18031-B 

DearMr.Moy 

Enclosed are an original and 10 copies oflntervenor's Bnefin the above captioned matter 
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Please also note that I am no longer with Manning Sossamon PLLC ; the firm is not m business. My 
current address lS 

2010 Corporate Ridge Drive, Suite 700, McLean, VA 22102. 

Thank you 

Yours truly, 

O~~~ 
Constance J. M1ller 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

APPEAL NO. 18031-B OF WEST END CITIZENS ASSOCIATION 

INTERVENOR'S BRIEF AS ORDERED ON OCTOBER 8, 2013 

COMES NOW Foggy Bottom Grocery, LLC ("FoBoGro"), mtervenor and operator of the 

busmess and subject property located at 2140 F Street NW, Washmgton, DC, and through 

undersigned counsel submits Its bnefregardmg FoBoGro's equitable defenses of laches and 

estoppel accordmg to the orders made on or about October 8, 2013 by the Board ofZomng 

Adjustment ("BZA") 

L FOBOGRO ASSERTED TIMELINESS ISSUES BY WAY OF THE EQUITABLE 
DEFENSES OF LACHES AND ESTOPPEL 

On or about December 2, 2009, FoBoGro responded1 to the West End Cttizens 

Association (''WECA") Nonce of Appeal regarding Certificate of Occupancy COl 000323 ("2009 

C of 0") The Zonmg Admtmstrator Issued the 2009 C of 0 to replace Certificate of Occupancy 

C00800 102 ("2008 C of 0") after meetmg With FoBoGro on October 21, 2009 about the relevant 

Zomng Dectstons and related actions taken With other municipal agencies as necessary for 

openmg a busmess m the Distnct of Columbta The 2009 C of 0 was Issued on essentially the 

same terms as the 2008 C of 0 because the Zonmg AdminiStrator was convmced 1t was proper to 

do so Because revocation of the 2009 C ofO (and the current 2010 C ofO Issued after the 

February 23,2010 hearmg) would be extremely prejudtctal and damagmg, FoBoGro urged the 

equttable defenses of laches and estoppel as follows 

1 See BZA Ftle Exhtbtt 9, FoBoGro's Letter and Motton to DlSJDlss December 2, 2009 The substance ofFoBoGro's 
argument ts the same as a plea to bar accordmg to 11 DCMR § 3112.2 (a) even though FoBoGro dtd not specifically 
reference the regulatton. 
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Please accept this letter as Foggy Bottom Grocery's Motion to Dtsmtss the appeal 
The bases of thts motion are 

4 Estoppel and laches 

Laches IS defined as "neglect to assert a nght or clatm whtch, taken together wzth 
lapse of tlme and other circumstances cause prejudice to an adverse party, operates as a 
bar m court of equlty " In thts Instance, WECA' s efforts to attack the August 21, 2008 
Certificate of Occupancy arose more than 12 months after 1t was tssued and after hundreds 
of thousands of dollars had been tnvested m or commttted to the property, leases, contracts 
wtth vendors, and renovations Laches apphes because the WECA dtd not pursue any 
actions until the renovations to the bwldtng commenced and 1t was clear that resources 
had been committed and expended 

In addttion, the continwng efforts of WECA to pursue revocation or other actions 
on the November 4, 2009 Certificate of Occupancy before the Board of Zorung 
Adjustment are subJect to estoppel To show that estoppel IS Justified, the aggneved party, 
m thts case, Foggy Bottom Grocery, must show (a) that It acted m good fatth, (b) on the 
affrrmative acts of a muntctpal corporation, (c) made expensive and permanent 
Improvements m rehance on the affirmative acts of the muructpal corporation, and (d) the 
equities strongly favor that party (EmphasiS added. )3 

The BZA 1s at hberty to consider equttable defenses and has done so before Zorung 

Dectstons show that laches wtll be apphed to bar an appellant, hke WECA, when there are clear 

and compellmg Circumstances 4 "Laches 1s the prmctple that 'eqwty wtll not atd a plamtrlf whose 

unexcused delay, If the swt were allowed, would be prejudtctal to the defendant "5 "Laches ariSes 

when an mdtvtdual watts an unreasonable amount of ttme before bnngmg an action, thereby 

pre.Judtcmg the party agatnst whom the action 1S brought"6 Laches operates m equtty to bar 

WECA' s appeal of the 2009 C of 0, even though as a matter of law WECA appealed that C of 0 

wtthtn 60 days of a Zorung DeciSion In recognition of rts equtty " laches requtres that the entrre 

course of events be exammed "7 

2 See BZA File Exhilnt 9 at 7 
3 Szsson v Dzstrzct ofCo/umbza Board ofZomng Adjustment, 805 A 2d 964, 972 (D C 2002) 
4 /d at 971 
5 Kurz Bros, Inc v Dzstrzct ofColumbza Bd. ofZomng Adjustment, 891 A 2d 241, 248 (DC 2006) 
6 BZA Appeal No 16998 of Advtso:ry Netghbomood Comnusston 5B at 8, (September 9, 2003) 
7 Id 
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Estoppel apphes as a bar to a mumetpahty8 when a party has acted m good faith, on the 

affirmanve acts of a mumcipal corporation, and made expensive Improvements m reliance on a 

Zorung DeciSIOn hke Issumg a Certificate of Occupancy 9 The facts and balance of eqwtles favor 

FoBoGro to stop the BZA from revoking FoBoGro's current C ofO 

TI. REVOCATON OF THE 2008 CERTIFICATE OF OCCUPANCY RENDERED IT 
A NULLITY BUT DOES NOT NEGATE NOTICE OF IT BEING ISSUED. 

Even though WECA' s appeal of the 2009 C of 0 was found tJ.mely, 10 tt was too late 

under a laches analysts due to mulnple mstances of nonce about renovanons at FoBoGro, the 

detriment to FoBoGro as an mnocent party and the equines favonng FoBoGro WECA had 

several mstances of constructive and actual nottce as to zonmg or other zomng related actlons 

affectmg the property long before the 2009 C of 0 There were the 2008 C of 0 dated August 21, 

2008, FoBoGro's June 2009 apphcation for transfer of the former owner's Alcohohc Beverage 

Regulation Admtmstratlon (" ABRA") Class C hquor hcense on account of a "substantml 

change," approval by the Commtsston ofFme Arts on July 16, 2009 of certam bwldtng plans and 

extenor treatments, and Bwldmg Permit B0907038 ISsued to The George Washmgton Umverstty 

on August 8, 2009 It 1s farr to suggest that at least one of these events prompted WECA to 

pursue the Zomng Admtmstrator to revoke the 2008 C of 0 11 After WECA challenged 

FoBoGro's ABRA appbcatlon m mid-2009 12 It pursued revocatJ.on ofFoBoGro's 2008 C ofO 13 

8 Szsson, supra note 2 at 972, n 15 (quoting Goto v DC Board ofZomng Adjustment, 423 A 2d 917, 925, n. 15 
(D c 1980) 
9 BZA Appea117109 ofKalomma Citizen's AssoCiation (November 8, 2008) See also Dzstnct ofColumbza v 
Cahz/1, 60 App DC 342, 54 Fed 2d 453 (1931)(Crty estopped to revoke certificate ofoccnpancy due to the good 
fwth of the parties, nustakes of the mumctpal agency, the stgmficant cost and change of poSition, and the balance of 
eqwties m favor of the property owner) 
10 BZA Order No 18031, Appeal of the West End Cttizens AssoctatJonat 3, 19 (February 23, 2010) 
11 See generally BZA File Exhibit 18, S1atement ofBatbam Kahlow at 2 and 6 
12 See BZA Exhibit 19, Testimony of Sam Maddux and BZA Exhtb1t 18, Testimony of Batbam K.ahlow before the 
BoardofZomng Adjustment, Case #18031 on February 23,2010 
13 Testimony Indlcated that WECA 's representative met With the Zonmg Admtmstrator because WECA disagreed 
with the terms of the 2008 C of 0 
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Htstoncally, reversal or revocation ofbutldmg and bke penruts or certJficates of 

occupancy renders such a Zonmg DeciSion null and v01d 14 When the Zonmg Adnumstrator 

revoked the 2008 C of 0 on October 14, 2009, It became null and void, as If never Issued Even 

so, revoking the 2008 C of 0 did not nullify the constructive or actual notice of It, nor did 

revokmg the 2008 C of 0 nullify notice of the Bwldmg Penrut B 0907038, wluch WECA did not 

appeal Begmnmg With the August 21, 2008 C of 0, the several mstances of notice regarding the 

FoBoGro site means that WECA slept on tts nght to appeal a Zonmg DeciSion for over a year 

Ill. LACHES IS A BAR TO WECA'S DELAY AND THE PREJUDICIAL AFFECT 
OF ITS DELAY ON OTHERS. 

WECA sought revocation of the 2008 C of 0 for the sole purpose of appealmg any C of 

0 subsequently ISsued FoBoGro asserts that any appeal by WECA m thiS matter was 

unreasonably late when constdermg the totality of circumstances and certain changes m law 

regarding the tssues htghbghted by thts case Is By faibng to appeal Bwldmg Permtt B0907038, 

WECA sanctioned renovations that were completed according to permtts and certJficates tssued 

by the Zonmg Office, wlule at the same time diSputing the full use of the renovations, a 

maneuver that causes the greatest harm to FoBoGro 

14 See BZA Appeal No 18027-A ofMehmet Kocak and Philly Plzza & Gnll, Inc (Febmmy 16, 2010) ("The 
ISsuance of C of 0 No C00903354 rendered C of 0 No C00800 124 nnl1 and void"); BZA Appeal No 8335 of 
Kalomma-Shendan Neighborhood Council (September 22, 1965) (Certrlicate of Occupancy wrongly ISsued was 
revoked as null and v01d ), BZA Appeal No 8317 ofMarbn Zuesse (June 16, 1965)(CertJficate of occupancy of the 
premiSes for cbance:ry pwposes that expued became null and v01d on and was canceled), BZA Appeal No 8296 
Ctttzens Assn of Georgetown (August 18, 1965) (DireCtor's ISsuance of an occupancy penmtwas merror, and 
therefore reversed as null and void.), BZA Appeal No 16701 of Foggy Bottom and West End Advtso:ry 
Netghborhood Commtsston2A (June 5, 2001) (WECA successfully sought to have ISSuance ofbwldmg penmt 
declared null and votd by reversmg Zonmg Admlmstmtor's decision to Issue the penmt to The George Washington 
Uruverstty) 
15 See Gatewood v D C Water & Sewer Authonty, D C Court of Appeals Optmon m Appeal No 12 AA-368 
(Dectded July 3, 2013), Cttmg Smzth v Umted States, 984 A 2d at 200 (DC 2009) FoBoGro ratsed the ISsues of 
laches and estoppel because WECA's appeal was ttmely accordmg to 11 DCMR. 3112 2 (a) Altbough It ratsed 
timeliness m substance as a bar to WECA's appeal. to FoBoGro's disadvantage, federal courts only recently and 
dnnng the pendency of the matters affectmg thiS case, settled the ISsue that regulattons such as 11 DCMR 3112.2 (a) 
opemte as a clauns bandlmg mechamsm, whtch can be watved as opposed to a ]UnSdtcttonal bar whtch can be ratSed 
atanyttme 
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A. WECA has paid attention to changes to the property at issue for years and 
had actual and constructive notice regarding Zoning Decisions. 

WECA has been htstoncally VIgtlant respectmg the uses of properties on and adJacent to 

The GWU campus, 16 1t challenged the pnor bus mess owner's use of this property m 1997 17 

WECA's attentiveness to thiS and surroundmg properties supports the application of laches 

Given 1ts adnutted VIgilance WECA would have observed the gradual detenoratlon of the 

premiSes between 1998 and 2008, the reduced hours and temporary closure m late 2008 

B. Nullifying the 2008 C of 0 frustrates other objectives of Zoning. 

Nulbfymg the 2008 C of 0 by revocation retrospectively replaced It With Buddmg Permtt 

B0907038 as a ftrst Zomng Dectston, whtch WECA notably dtd not appeal Because WECA 

focused Its appeal on the 2009 C of 0, the vahdtty of the Bwldtng Permtt B0907038 was not 

contested before the BZA The Zomng Office Issued Buddmg Permtt B0907038 only after a 

comprehensive reVIew of the architectural drawmgs, diagrams, spectftcattons and plans for the 

extensive renovattons under roof at FoBoGro Like the 2008 C of 0 Issued by the Zomng Office 

the renovation plans show use of the entire 183 5 square feet of the premtses 18 

Iromcally, m the absence of eqwty, nulbfying the 2008 C ofO essentially confounds the 

prmctple ctted m Basken and claims handling application of 11 DC:MR § 3112 2 (a) (only 

recently dectded), both of winch hmge on the first Zomng Deciston bemg notice for purposes of 

tunely appeal The absurd affect that nulbfytng the 2008 C of 0 and applymg Gatewood to 11 

DCMR § 3112 2 (a) have m this case ts that Buddmg Permtt B 0907038 Issued by the Zonmg 

Office lS now the ftrst Zomng DeciSIOn and stands as valtd to authonze renovations to 1835 

16 The West End Cttizens AssoCiation has been a partletpant before the BZA, acconlmg to one mquny, mover 363 
cases, 157 ofwluch appear to mvolve The G\VU campus and properties owned by The GWU See BZA Appeal No 
16259 See also BZA File Exhibrt 19, Statement of Sara Maddox, a wttllesses who testified for WECA m February 
20 10, that hves wtthtn a block of FoBoGro and admrtted to be parttetllarly cogmzant of the location stnce 1970 
17 Apphcation No 16259 of the Geotge Washmgton Umverstty (October 1, 1997) 
18 See BZA file Exhtbtt 16, FoBoGo's Pre-Heanng Statement, Hr'g Stlllt Exhtbtt 6 
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square feet, whtle a successful appeal of the 2009 C of 0 by WECA (or revocatJ.on of the current 

C of 0 by the BZA) would result m havtng no abthty to use the space once renovated accordmg 

to approvals by the same Zonmg Office 19 

C. The prejudicial impact to FoBoGro is substantial and already recognized by 
theBZA. 

Kns Hart, managtng member of Foggy Bottom Grocery, LLC, apphed for the 2008 C of 

0 on or about August 21, 200820 due to Interest m buymg the FoBoGro busmess He reasonably 

rehed on the vahdtty of the 2008 C of 0 tssued by the Zonmg Office Because the 2008 C of 0 

stood unchallenged for more than 60 days, FoBoGro and The GWU commenced the followmg 

1 On behalf ofFoBoGro, Mr Hart executed the purchase of the busmess from 

Mesco Inc on November 20, 2008 21 

2 In early to mtd 2009, FoBoGro negotiated and executed (a) a long-term lease With 

The GWU, the property owner, for the premtses and (b) other agreements for 

renovatJ.ons that would be necessary to restore the premiSes to an appealing 

appearance and compliance With all bwldtng and other codes 22 

3 F oBoGro engaged an architectural and construction frrm m 2009 to redestgn the 

premtses for Its best and most benefictal use, compbance With buddmg codes, and 

the CommiSsion on Fme Arts reqwrements for hiStoncal sttes 23 

4 FoBoGro obtamed approvals from the CommiSsion on Fme Arts on July 16, 2009 

as part of the process for obtammg the bwldtng and demobtJ.on permits necessary 

fortherenovattons 24 

19 Basken v DC Bd ofZonzng Adjustment, 946 A 2d 356 (DC 2008) 
20 Appeal No 18031 of West End Cttlzens Assocmtton at 3 , 10 
21 Jd at 3, 9 See also BZA File Exlul)lt 16, FoBoGro's Pre-Heanng Statement 2-5, and Hr'g Stmt Exlublt 4 
22 See note 9 supra. 
23 See BZA File Exhibtt 16, FoBoGro's Pre-Heanng Statement, Hr'g Stmt Exhibit 6 
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5 FoBoGro began paymg taxes to the D1stnct of Columbta respecting the property 

as reqwred by Its lease With The GWU 

6 FoBoGro and The GWU subm1tted a set of plans dated August 6, 2009 and 

external approvals to the Zonmg Office, wh1ch Issued Bwldmg Permit B0907038 

on August 10, 2009 to The GWU for the renovations 25 

7 The construction firm employed by FoBoGro commenced construction on or 

before October 1, 2009 

8 After bemg contacted by WECA, on October 14, 2009 the Zomng Admlmstrator 

signed a letter of revokmg the 2008 C of 0 Within 10 days of the letter 26 

9 FoBoGro suspended construction and plans to open the newly renovated busmess 

after rece1vmg the letter revoking the 2008 C of 0 and met With the Zonmg 

Admlmstrator on October 21, 2009 27 

10 FoBoGro provtded relevant documentation mcludmg plans already submitted to 

and approved by the Zonmg Office and Commission on Fme Arts, the Zonmg 

Adm1mstrator then Issued C ofO 1000323 dated November 4, 2009 on 

substantially the same terms as the 2008 C of 0 28 

11 WECA appealed the 2009 C of 0 on November 10, 2009 

24 Id at Hr'g Stmt Exlubtt 10 
25 Id at Hr' g Stmt Exhibits 6 and 8 
26 BZA File Exlubtt 22, BZA Onter m Appeal18031 at 8, 11 
27 See BZA File Exlublt 16, FoBoGro' s Pre-Heanng Statement at 4 
28 /d at 9 , 12-15 Almost lJDJiledlately after the Zonmg Adm:unstrator revoked the 2008 C of 0, he reissued the 
2009 C of 0 with the same substantive terms and parameters, reganbng which the D C Court of Appeals observed. 

[The 2009 C of 0] was almost Identical to the August 2008, C of 0 It agam descnbed the 
occupancy as a retail grocety store and stated the OCCUpied square feet to be 1835 square feet The 
only differences were that the new C of 0 replaced the words "sandwich shop" wtth "accessoty 
prepared food shop," and noted specifically that there were three floors m the occupancy 
Memorandum Optmon and Judgment ("MOJ") at 1 and 11 
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12 The BZA confirmed the substance of the Zomng Achrumstrator's deciSIOn on 

February 23, 2010 regardmg the 2009 C of 0, and authonzed a 2010 C of 0 With 

a change to ehmmate reference to "accessory prepared food shop" as unnecessary 

13 After the February 23, 2010 hemng and deciSion, construction recommenced and 

was completed, FoBoGro reopened for busmess m late March 2010 

14 WECA then appealed the BZA deciSIOn of February 23, 2010 

15 Except for thiS hhgatlon FoBoGro has operated Without mc1dent smce 1t reopened 

m 2010 under the present management 

The above events stand uncontroverted and are recounted m detad m BZA file Exhlb1ts 9, 

16 and 27 By apphcatlon of the prmctple set forth m Basken, 1 e , that tlme for purposes of 

appeal relates back to the property's first recent Zomng DeciSIOn on August 21, 2008, both the 

GWU and FoBoGro could reasonably assume that m the absence of an appeal from the 2008 C 

of 0 for over 12 months, construction could commence when the Zomng Office Issued Buddmg 

Perm1t B0907038 on August 10, 2009 29 Both FoBoGro and The GWU acted m reasonable 

rebance on the 2008 C of 0 and the Bulldmg Perm1t Issued on August 10, 2009 to commence 

renovations before the exptrahon of the 60-day tlme penod for appealmg ISsuance of Bwldmg 

29 In Basken v D C Bd ofZonzng Adjustment, 946 A 2d 356, 363 (D C 2008) the court smd 

[A] certificate of occupancy zs separately appealable where zt provzdes the first nohcefrom whzch 
and aggrzeved person knew or reasonably should have know [n] of the resoluhon or deczszon 
that the cerhficate represents A cerbficate of occupancy does not start anotber siXty-day 
appeal penod as to any and all DCRA zomng dectslons afiectmg a proJect that pn:ceded ISsuance 
of the cerbficate (Emphasis added ) 

To Illustmte further, m Bruce a bmldtng penmt Issued on Febrwuy 11, 2009 was found to be tbe first dectSion from 
winch an appeal should be taken. When tbe appellant filed an appeal a mere three days late, he argued that 
subsequent penmts maiked the time from winch an appeal mnst be taken. The BZA disagreed, concluding that 
subsequent buzldzng permzts were dectSions that reznforced the orzgznal deczszon to Issue a penmt, meantng the 
subsequent penmts were later deciSions, not "new" decisions from winch ttmelmess of an appeal would be 
ascertained BZA Appeal No 17966-A of Stephen .Bruce at 3 (June 22,2010 and July 13, 2010) 
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Perm1t B0907038, because zssumg the Buzldzng Permzt was not the first Zonmg DeCISIOn 

affectzng the property. 

Notice relatmg back to a property's ftrst Zomng Dects1on according to Basken and others 

makes sense when an earber Zomng Dects1on 1s not revoked The fust Zomng Dectston (2008 C 

of 0) revoked as a nulbty at WECA' s proddmg, however, paved the way for WECA to appeal 

the 2009 C of 0, whtch the BZA treated as the appealable "new dects1on", when Bwlding Pemut 

B0907038 was actually the first unrevoked Zorung DeciSIOn from whtch an appeal should have 

ISSUed 

Comphcatmg the 1ssue 1s that the D C Court of Appeals reversed the substantive 

dectStonmade by theBZA on February 23,2010 lfFoBoGro's currentC ofO 1s revoked and 

equ1ty does not prevent 1t, the ultimate harm wtll be m lme wtth the BZA's observation 

It would be a poor busmess dec1s1on, which m thiS case, would have been repeated many 
times over the course of 51 years from 1958 to 2009, to leave two-thirds of a property 
vacant, whtle putting one-thtrd of the property to retail use 30 

Between 1958 and 2009 Foggy Bottom Grocery formerly operated wtth nommal success on one 

or two floors under multiple prevtous owners unt1l F oBoGro bought the busmess 

Smce 2008 the BZA 1ssued three almost 1dent1cal C of Os 1ssued to FoBoGro for use of 

the property 31 FoBoGro and The GWU expended substantial monetary and other resources m 

JUSnftable rehance on those Zonmg Dec1s1ons Therefore, laches would bar WECA's appeal m 

order to avo1d extraordinary prejudice and hardshtp to FoBoGro 

30 See BZA File Exhibit 22, Older m BZA Appeal No 18031 of West End Cttlzens AssocJatlon 8 (Febnwy 23, 
2010) 
31 WECA advanced an mgument at the Court of Appeals that the 2008 C of 0 was ambiguous and that rts ambiguity 
somehow nulbfied nonce of the Zonmg Adnumstrator's dectSJon. Tins argument was reJected 
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IV. ESTOPPEL IS A BAR TO REVOKING FOBOGRO'S CURRENT C OF 0. 

Just as laches would bar WECA's appeal, estoppel precludes the BZA from revoktng 

FoBoGro's current C ofO FoBoGro made substantial and large expenditures m good fatth 

rebance on no less than five officlal actions of DIStnct of Columbta Zonmg Office and other 

mumctpal agenctes The balance of eqwtles favors FoBoGro 32 

A. At all times FoBoGro acted in good faith reliance. 

The record ts clear that the mumctpaltty, VIs-a-VIS the Zonmg Office, tssued the 2008 C of 

0 and there ts no evtdence m the record of bad fatth by etther FoBoGro or The GWU m obtammg 

the 2008 C of 0 It was long after exptratton of the 60-day time pertod accordmg to 11 DCMR § 

3112 2 (a) for appeabng the 2008 C of 0 that The GWU apphed for Bwldtng Permtt B0907038 

Only after the recetvmg the bwldmg permtt dtd The GWU and FoBoGro begm the costly 

construction to revttaltze premtses No person or busmess would have mvested between 

$750,000 and $1,000,00033 m rebance on permtts and certificates Issued by the Zorung Office, 

Without a reasonable and JUStified behef that the permits and certificates were authonzed by law 

and the time for appeal had passed 

The February 23, 2010 BZA hearmg on WECA's appeal conftrmed the Zonmg 

AdmmiStrator' s deciSion regardmg the terms of the 2009 C of 0 Taken together, the 2008 C of 

0, Bwldtng Permit B0907038, and the BZA deciSion m 2010 were afftrmattve acts on winch 

The GWU and FoBoGro could reasonably and dtd m fact rely In rehance, they expended and 

continued to expend money and effort renovating the busmess and property begmnmg m 2008, 

32 Szsson, supra note 2,805 A 2d at 972, &onomzdes v Dzstrzct ofCo/umbza Board ofZomng Adjustment, 954 
A 2d 427,444 (DC 2008),Bannum Inc v DzstrzctofCo/umbzaBoardofZonzngAdjustment, 894 A 2d423, 431 
(DC 2006) 
33 See BZA Flle Exhtbrt 16, FoBoGro's Pn:heanng Statement 3-4,1 11 details the renovatiOn costs of over 
$508,000 ,JUSt pnor to the February 23, 2010 beanng FoBoGroo also patd the former owner $250,000 for the 
busmess assets /d at 1 6 
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through 2009, and mto 2010 when FoBoGro reopened after renovations It would not have been 

commercially reasonable to abandon the prenuses after the BZA decision m 2010 

Other eqwties favor FoBoGro's position Changes to the property m terms of area usage 

do not VIolate regulations respecting the F ARs for properties man R-5-E zone 34 As renovated 

according to plans approved by the Zonmg Office, FoBoGro now enJoys Its most effi.c1ent use 

and serves a vital role as a thriVIng busmess m the Foggy Bottom area A C of 0 accordmg to 

WECA's arguments would cause two-thirds ofFoBoGro's structure to go unused, a result that 

the BZA has already cntiCized 35 It Is over five years smce the Zonmg Office ISSued the 2008 C 

of 0 on which FoBoGro and The GWU rehed m good faith To avo1d any further prejudice, 

waste, and harm, estoppel should bar the BZA from acting against FoBoGro by revokmg the 

current C of 0 It authonzed after hearmg, regardless of the deas1on made by the D C Court of 

Appeals 

Even though the DC Court of Appeals agreed With W£CA's argument regarding 

nonconforming use, fmlure to apply laches and estoppel to prevent revocation ofF oBoGro' s 

current C of 0 (or deny a C of 0 Issued accordmg to terms advanced by WECA) Will facilitate 

fulfillmg the BZA' s dire observation about wasting of two-thirds of the avmlable space m the 

premises as had been done m the past 36 The BZA deciSion on February 23, 2010 achieved a 

result that IS consistent With granting an area variance for the premises Importantly, m over five 

years, the Zorung Office never demanded an application for an area vanance, otherWise such an 

apphcatlon could have been made four or five years ago The fact that the Zorung Office did not 

suggest or reqwre an application for an area variance further supports FoBoGro's good faith 

reliance and is another balance m eqwty for dismiSSing WECA's appeal 

34 See BZA Flle Exhibit 16, FoBoGro's Preheanng Stateme1112-3 
3s See supra note 30 and aceompanymg text 
36 Id 
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V. FOBOGRO HAS CLEAN HANDS. 

FoBoGro (and the GWU) came to the BZA With clean hands FoBoGro's Apphcations to 

the Zonmg Office were open and notonous, and were netther rushed nor surreptitious Because 

WECA had constructive nottce of Zomng DeCisions and due to Its hand m forcmg the revocation 

of the 2008 C ofO to allow Its appeal14 months later, WECA does not have clean hands. 

In thts case, a deets1on that does not bar WECA's appeal due to laches and bar revocation 

of FoBoGro's current C of 0 on pnnciples of estoppel Will Improperly reward WECA's delay 

and cause extreme prejudice to FoBoGro 

VI. CONCLUSION 

Although generally disfavored m dec1dtng zonmg 1ssues, both laches and estoppel apply 

here Even though WECA regamed a technical nght to appeal when 1t forced the 2008 C of 0 to 

be revoked, the totahty of the Circumstances attests to WECA's unreasonable delay respectmg 

both the 2008 C of 0 and the Buddtng Permtt B0907038 LikeWise, estoppel bars the BZA from 

revokmg FoBoGro's current C of 0. FoBoGro acted m good fa1th and reasonable rebance on 

multiple offictal acts of the Zomng Office, 1t changed position m reliance on Zonmg Office 

decisiOns to Its prejudice 

Therefore, FoBoGro agatn asserts that WECA's appeal be dtsmtssed because laches 

apphes to WECA' s tnacbon and estoppel apphes to prevent the BZA from revokmg the current 

C ofO to FoBoGro's harm 

Respectfully submttted thts 2J_ 

Constance I , DC Bar No 499445 
2010 Corporate Rtdge Dnve, Swte 700 
McLean, VA 22102 
(703) 883-9360 
Counsel for Foggy Bottom Grocery, LLC 
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Martm P Sulhvan, Esq 
Sullivan, Styles & Barros, LLP 
1990 M Street, NW Swte 200 
Washmgton, DC 20036 
msulhvan@sulhcanbarros com 

Florence Harmon 
Chair, ANC 2A 
2501 M Street, SW, # 721 
Washmgton, DC 20037 
2A02@anc de gov, florencedc@comcast net 
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Mehnda Bohng 
Department of Consumer and Regulatory 
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Office of the General Counsel 
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Jay surabtan@dc gov 

Donna Murasky 
Office of the So bator General of DC 
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