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The Appellee, the DIStnct of Columbia Department of Consumer and Regulatory Aff81I'S 

("Appellee" or "DCRA"), by and through undersigned counsel, respectfully submits Its response 

to the Board's Order on Remand On July 1, 2013, the Board ISSUed a procedural order (No. 

18031-B) askmg the parties to submit bnefs on the questiOn of whether the Board may constder 

the ISsue of timeliness on remand from the D C Court of Appeals (DCCA) when the Issue was 

not raised durmg the earber proceedings before the Board. 

DCRA's position is that timeliness IS aJunsdactiOnal question and thus 1t can be raised at 

anytime, mcludmg on remand from the DCCA. 

The Board has stated on many occasions that tlmelmess IS "mandatory and 

junsdictional." See Appeal no 18499 of Adv1sory Neighborhood Commus1on 6A at p.4 (June 19, 

2013), Appeal no. 18070 of Advisory Neighborhood Commisszon 6B at p 4 (December 17, 2010), 

Appeal No 17966 of Stephen Bruce at p.3 (March 30, 2010). The DCCA has articulated the same 

point: that when an appeal Is not timely filed, the Board lacks junsdtctton to hear 1t. See 

Econom1des v. D.C. Bd. of Zoning Adjustment, 954 A.2d 427,434-435 (D.C. 2008) 

Under DCCA precedent, JunSdiction caJUlot be '!a1ved by the parties and can be rmsed at 

anytime In Customers Parking, Inc. v. D1stnct of Columbia, the DCCA ruled that the failure to 
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file a tunely admirustrative appeal of a tax assessment denied the court subjec:.t matter 

Jurisdiction. Customers Parlang, Inc. v. Dzstnct of Columbia, 562 A 2d 651,654 (D.C 1989) 

The court also stated that a lack of subJect matter JUrisdiction cannot be wmved by the conduct or 

the consent of the parties and cannot be cured by clalffilng estoppel ld 

In Kmg v. Kuid, the appellant made no objection to appellee's allegatton of JurJsdJctlon m 

the proceedmgs before Superior Court. King v. Krdd, 640 A 2d 656, 662 (D C.1993) When the 

Issue of JUrisdiction was raiSed for the first time before the DCCA, the court stated, "The Distnct 

of Columbia adheres to the traditional rule that a party's acquiescence m the tnal court's exerctse 

of subJect matter junsd1ction (or a wmver of a defense of lack of subject matter Junsdiction), 

md1cated by the failure to raise the defense before or durmg trial, does not preclude that party 

from raismg the 1ssue on appeal." Jd Moreover, "1t IS our [the court's] duty to notice a lack of 

junsdiction even though the parties may desire a dectston on the ments." Jd (quotmg Yeager v 

District ofColumbza, 33 A.2d 629,630 (DC 1943)) Where the tnal court lacksjunsdtetlon to 

hear the matter, then the DCCA 1s Without Jurisdictton on appeal ld In such case, the DCCA' s 

"only chmce would be to 'remand the case to the tnal court With mstructions to vacate 1ts 

judgment as void and to dtsmtss the complamt for want of JUriSdiction "' Jd. (quoting Council of 

Sch. Officers v Vaughn, 553 A.2d 1222, 1228 (DC 1989)) 

Based on the Board's pnor decisions and DCCA precedent, 1t 1s clear that tlmeliness is 

mandatory and 1s the burden of the Appellant. Even If tunelmess is not raiSed m the earher 

proceedmgs, 1t 1s jur1Sd1ct1onal and thus can be ra1sed at anytime. For these reasons, the Board 

may consider the issue of timehness on remand from the DCCA. 
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August l J , 2013 

Respectfully Submitted, 

IRVIN B. NATHAN 
Attorney General for the Distnct of Columbia 

MELINDA M. BOLLING 
General Counsel for the Department of Consumer 
and Regulatory Affarrs 

~~· 
SURABIAN (DC Bar# 977657) 

tant Attorney General 
Department of Consumer and Regulatory Affairs 
Office of the General Counsel 
1100 4th Street, SW, 5th Floor 
Washmgton, DC 20024 
(202) 442-8403 (office) 
(202) 442-9447 (fax) 
Jay surabian@dc gov 

CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregomg document was served by email this 13~ day 

of August 2013, to the followmg· 

Martm P Sulhvan, Esq. 
Sullivan, Styles & Barros, lLP 
1990 M Street, NW, Smte 200 
Washmgton, DC 20036 
msulhvan @sullivanbarros com 

Rebecca Coder 
Chair, ANC 2A 
2501 M St, NW, #721 
Washington, DC 20037 
2A02@anc de gov, rebeccacoder@mac.com 

Constance Miller, Esq. 
2010 Corporate Ridge Dr., Suite 700 
McLean, VA 22102 
cjmiller1951 @me com 
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