
West End Citiz;ens Association 
Washingil:on, D.C. 

Boundaries: 15th Street on the East • Potomac Park on the South 
Rock Creek and the Potomac on the West • N Street on the North 

Mr. Jamison L. Weinbaum 
Director, DC Office of Zoning 
441-4th Street, N.\V.- Suite 210 
Washington, DC 20001 

December 15,2009 

-<J1 
Re: WECA's Response to Foggy Bottom Grocery's 12/2/09 Motion to Dismiss B~ 

No. 18031, WECA's 11/10 Appeal of 11/4 Certificate ofO.::cupancy for 2140:¥­
Street, NW (Square 81, Lot 811) r:-? 

0 
N 

Dear Mr. Weinbaum: 

This letter responds to the Foggy Bottom Grocery'' s 12/2/09 Motion to Dismiss BZA No. 18031, 
the 11110 Appeal by the West End Citizens Association (WECA) of the 1114 issuance by the 
Department of Consumer and Regulatory Affairs (DCRA) of a Certificate of Occupancy (CofO) 
for 2140 F Street, N.W. (Square 81, Lot 811) .. Tb.is CofO improperly expands- without the 
needed zoning relief by the Board of Zoning Adjustment (BZA)- the use of a limited 
grandfathered 1-story grocery store in an R-5··E District to a 3-story grocery store with "accessory 
prepared food shop." 

The 12/2 Motion to Dismiss is filled with factual errors and neither reflects the 12/2 Denial Order 
by the Alcoholic Beverage Control (ABC) Board ofthe Foggy Bottom Grocery's 10/27 untimely 
and unworthy "Motion to Reconsider and Challenge to WECA standing before the ABRA" 
(which is the 20-page Exhibit Eat the end of the 12/2 Motion) nor the 12/9 ABC Board's Protest 
Hearing. 

• Atta,~hment A to this letter is the ABC Board's 12/2 Denial Order of the Foggy Bottom 
Grocti!ry' s 10/27 Moti<m. 

• Atta,~hment B is the WECA' s 14-page 11/3 Response to the Foggy Bottom Grocery's 
untimely and unworthy 10/27 Motion, induding an 1112 affidavit from the WECA 
President, which corrects several factor errors in the Motion, and an attachment with 
'"'Rebuttals to Selective Statements." 

• Atta1!bment Cis the WECA's 16-page principal12/9 testimony (the WECA presented 2 
other witnesses as well) at the ABC Protest Hearing. Under the caption "Applicant's 
Witnesses" on pages 2-3, the WECA indicates that the Foggy Bottom Grot~ery presented 
no (zero) testimony or support conrespondence from any permanent resident who lives 
East of23rd Street, which is the immediately impacted neighborhood and that which the 
WECA represents. The testimony also speaks to the 3 statutory ABC "appropriateness" 
issues for proposed Substantial Changes. 
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• Attac~hment Dis the WECA's 12/13 Motion to Stay issuance of an ABC Order on the 
several requested Substantial Changes to a limited grandfathered use in a Residential 
Zone until a new BZA Order is issued. Examples of the Substantial Changes are: 
(a) expanded hours of operation (from 10 AM-10 PM to 7 AM-12 AM), Ob) expanded 
number of retail floors (from 1 to 3), and (c) a significant change in use to include on-site 
food preparation. The immediately prior grandfathered establishment was subject to the 
BZA' s 4/16/98 Denial Order for its proposed change from a grocery to a grocery with a 
delicatessen. It had a grocery on one floor, one floor of storage, and one floor of offi.ces. 
Also, the prior grocery only had pre-packaged sandwiches, i.e .. , no on-site food 
~,ration of freshly made sandwiches, :salads, etc. Thus, the WECA believes that BZA 
review and approval of the several Substantial Changes are needed before action by the 
ABC Board. 

• Attac:hment Eisa page-by-page Rebuttal to Selective Statements in the Foggy Bottom 
Grocery's 12/2 Motion to Dismiss, indicating some ofthe factual errors. 

The WECA asks the Office of Zoning and the BZA to deny the Motion to Dismiss and to 
proceed with the 2/23/10 BZA hearing. 

If any additional information is needed, vVECA Secretary Barbara Kahlow can be reached during 
the day on (202) 965-1083 or at barbara.kahlow@verizon.net. 

Attachments 

cc Matt Le Grant, DCRA Zoning Administrator 
Charles Brodsky, Acting ABC Board Chair 
Louis Katz, GWU (owner of the property) 

Sincerely, 

·~c.~~ 
JohnC.Batham ~ 
President 

Constance: J. Miller, attorney for Foggy Bottom Grocery (lessee) 
Armando Irizarry, ANC-2A Chair 
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THE 1JISTRICT OF COLUMBIA 
ALCOHOLIC BEVE:RAGE CONTROL BOARD 

In the Matter of: 

Foggy Bottom Grocery, LLC 
t/a Foggy Bottom Grocery License Number: 82431 

Attachment A 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case Number: 82431-09/072P 
ORDER NUMBER: 2009-265 

Applicant for Substantial Change 
to Retailer's Class B License 
at premises 
2140 F Street, N.W. 
Washington, D.C. 20037 ___________________ __) 

BEFORE: Charles Brodsky, Acting Chairperson 
Mital M. Gandhi 
Nick Albe1ti, Member 
Donald Brooks, 1\..fembe:r 
Herman Jones, Member 

ORDER DENYING MOTION TO RECONSIDER PROTESTANT'S STANDING 

The Application filed by Foggy Bottom Grocery, LLC tla Foggy Bottom Grocery 
("Applicant') for a Substantial Change to a Retailer's Class B License, having been 
protested, came before the Alcoholic Beverag<~ Regulation Administration ("ABRA") for 
a Roll Call Hearing on September 21,2009, in accordance with D.C .. Official Code§ 25-
601 (2001). The Applicant and its attorney, Constance Miller, were present at tht:~ Roll 
Call Hearing. In addition, West End Citizens Association ("WECA") was present and 
seated as a protestant. WECA's designated representative is Barbara Kahlow, who was 
also present at the Roll Call Hearing. 

On October 27, 2009, Applicant filed a Motion to Reconsider and Challenge to 
WECA standing before the ABRA ("Motion"). This matter came be:fore the Alcoholic 
Beverage Control Board ("Board") for a Protest Status Hearing ("Status Hearing''') on 
October 28, 2009, in accordance with D.C .. Official Code§ 25-601 (2001). During the 
Status Hearing, the Applicant argued its M:otion before the Board. Also, WECA, 
voluntarily and briefly, argued its opposition to the Motion before the Board. However, 
the Board allowed WECA to file a response in opposition to the motion within seven 
calendar days of the Motion, in accordance with Title 23 of the District of Columbia 
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Municipal Regulations ("23 DCMR") § 1716.2 (2004). On November 3, 2009, WECA 
filed its Response to Applicant's 10/27/09 Motion to Reconsider & Challenge to WECA 
Standing ("Opposition Motion"). 

Upon consideration of the Applicant's Motion, \VECA's Opposition Motion, and 
the entire: record of this matter, the Board, on tlris 2nd day of December, 2009, hereby 
DENIES Applicant's Motion. 

District of Columbia 
Alcoholic Beverage Control Board 

Herman J~es, l\{ember 
'"'--_) 

Pursuant to 23 DCMR § 1719.1 (April2004), any party adversely affecte:d may fUe a 
Motion for Reconsideration of this decision V~.r:ithin ten (10) days of service of this Order 
with tht~ Alcoholic Beverage Regulation Administration, 941 North Capitol Street, N.E., 
Suite 7200, Washington, D.C. 20002 
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West End Citizens Association 
Washington, D.C. 

Boundaries: 1 Sth Street on the East • Potomac Park on the South 
Rock Creek and the Potomac on the West • N Street on the North 

Chairperson Peter B. Feather 
Alcohol Beverage Control Board 

November 3, 2009 

941 North Capitol Street, N.E. #7200 
Washington, DC 20002 

Attachment B 

Re ABRA-082431, Foggy Bottom Grocery, LLC, 2140 F Street- Response to 
Applicant's 10/27/09 "Motion to Reconsider & Challenge to WECA Standing" 

Dear Chairperson Feather: 

This letter is in response to the Foggy Bottom Grocery's 10/27/09late-filed Motion to 
Reconsider the West End Citizens Association's (WECA's) Protestant Standing, which 
the Board granted on 9/21. Under ABRA's mles (e.g., 23 DCMR §§1601-1603) and 
ABC case law, late challenges to Protestant status are not allowed, especially since the 
Applicant did not state any objections during the 9/21 roll call and did not reserve the 
right at that time to object for a specifieally stated reason. Therefore, the WECA asks the 
Board to deny the untimely motion on procedural grounds. In addition, the WECA 
believes that the motion is without merit on substantive grounds, as discussed herein. In 
fact, the motion is an effort to distract from the Substantial Chang~: issues for the Board's 
consideration. 

The WECA is fully compliant with the: ABC law, iincluding §25-601(3) relating to the 
requirem:::nts for an incorporated citizens association to have "Standing to file protest 
against a license": 

(3) A citizens association incorporated under the laws of the District of Cohunbia 
located within the affected area; provided, the following conditions are met: 

(A) Membership in the citizens association is open to all residents ofthe 
area represented by the association; and 

(B) A resolution concerning the license application has been duly 
approved in accordance wilth the association's articles of incorporation 
or bylaws at a duly caiJed meeting, with notice of the meeting being 
given at least 10 days h~fore the date: of the meeting." 

Attachment A to this letter is an affidavit fr(J>m me, the \VECA President, stating that the 
WECA meeting notices which Ivlrs. Kahlow circulated as Board Secretary were at my 
direction and were, in fact, in my words. Nonetheless, Robert's Rules of Order provides, 
"when there is only one secretary, it is his [or her] duty to send out proper notices of all 
called meetings, and of other meetings when necessary" (Robert's Rules of Order 
Revised, ~59 Secretary, or Clerk, p. 246). T11erefore, the WECA's meetings \vere 
properly noticed. In addition, the unanimous Board vote duly authorized Mrs. Kahlow to 
present the WECA's protest to the ABC Board. 
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With regard to recusal by a Board member with a financial stake in a contested case, the 
WECA's bylaws are pretty stru'ldard for non·-profit organizations it is generally 
understood that Board Members with -a financial interest in the outcome of a eontested 
case must not participate in Board discussions and must recuse themselves from any vote 
on the matter. In fact, the WECA follows generally accepted guidance for non-profits: 

o The well-regarded Board Source states, "Board members who have an actual 
or potential conflict -of interest should not participate in discussions or vote on 
matters affecting transactions between the organization and the other group" 
(http://wwvv.boardsource.org!Knowled£e.asp?ID=3.389). 

o Regarding recusals, the non-profit Cilty Ethics, which provides a centralized 
location for information and resources for all forms of local government ethic 
programs, states, '"Acting on and discussing, formally or informally' means 
that the official should withdraw from any involvement with the matter, 
including conversations, appearances at meetings or portions of meetings 
concerned with the matter, and voting on the matter" 
(http://w-wvv.citvethics.org/mc/ci/:recusal). 

Therefore, my request for Board Member Hart to present his case and then excuse 
himself from the Board's deliberations and vote was appropriate. Attachment B is a 
copy of the final 8/10/09 \VECA minutes (vs. the draft appended to the Applicant's 
motion). The minutes clearly evidence due process, including an opportu..11.ity for Mr. 
Hart, as a business owner vs. as a WECA Board Member, to present his case and provide 
any handouts. 

The WECA very much objects to the Applicant's erroneous false statement claim on p. 8, 
especially since the Applicant filed three {3) false applications, which are subject to ABC 
law §25-40 1 (c) ("The making of a false statement, whether made with or without the 
knowledge or consent of the applicant, shall, in the discretion of the Board, constitute 
sufficient cause for denial of the application or revocation of the license"): 

o On 8/21/08, the Applicant claimed in a Certificate of Occupancy (CofO) 
application that the "Prior Use" included a "Sandwich Shop" (Attachment 
C). As a consequence, on 10114/09, the Zoning Administrator revoked the 
CofO, directing the Applicant to file a Board of Zoning Adjustment (BZA) 
application. This revocation stated, "DCRA. is revoking CofO No. 0800102 
effective ten (1 0) business days from the mailing of this Notice." Contrary to 
the oral statement by the Applicant in the 1 0/28 status hearing, the CofO ' 
revocation was effective cob 10/28/09. Attachment D is a copy of an 11/3 e­
mail from the Office of Zoning confirming that it has not yet received from 
the Foggy Bottom Grocery either an appeal to the BZA ofthe 10/14 CofO 
revocation or a zoning variance application to the BZA. 

o On 6/19/09, the Applicant claimed in an ABRA "Substantial Change" 
application that he could operate a "Deli" (Attachment E) even though the 
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BZA unanimously denied this expansion of a limited grandfathered use. In 
fact, ABRA's placards include "'Deli." The Board's mles at 23 DCMR 
§405 .1 (e) provide that the Board can approve an application without a CofO if 
"the zoning of the premises wm allow the issuance of the license."' Since the 
BZA Order denied a "deli," the WECA believes the Board must defer to the 
BZA's ruling. 

o On 10/15/09, the Applicant claimed in a Demolition Permit application that 
the "Existing Use" was a "Restaurant," which was not true. Attachment F is 
a copy of the issued Demolition Permit. 

Attachment G presents specific rebuttals to various erroneous statements in the 
Applicant's late-filed motion. They are presented in order of their appearance in the 
motion vs. in order of their importance. 

Thank you for providing the WECA an opportunity to respond in writing to the spurious 
allegations and arguments in the Application's untimely motion. If you have any 
questions about this response, please contact \\lECA Secretary Barbara Kahlow on 965-
1 083 or at barbara.kahlow@verizon.net. 

Sincerely, 

('/--, /-'"?! 
/ ~ ,~ f::;, C~o/r»--> 

( John C. Batham 
' President 

cc Constance J. Miller, Attorney for Foggy Bottom Grocery 
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Attachment A: AFFIDAVIT OF JOHN C. BATHAM 

City of the District of Columbia 

Before the undersigned, an officer duly comiT'ilssioned by the laws of the District of 
Columbila, on this ;2.. day of rio fi.;Af'-;i:.fl._., 2009, personally appeared John C. Batham 
who having been first duly sworn depose and say: 

1. My name is John C. Batham. I currently reside at 2000 F Street, N.W. #506, 
Washington, DC 20006. 

2. I am President ofthe West End Citizens Association (WECA), a citizens 
association incorporated under the~ laws of the District of Columbia. 

3. On July 28, 2009, August 10, 2009, and September 28, 2009 and in accordance 
\Vith Robert's Rules of Order, I directed WECA Secretary Barbara Kahlow to 
notice the August 10, 2009 and October 3, 2009 WECA Board meetings. I 
provided to her the exact language to be included in these notices. 

4. I also directed Mrs. Kahlow to sign on my behalf the August 31, 2009 letter of tf: 
VVECA to Chairperson Peter B. Fc~ather, Alcohol Beverage Control Board 
captioned "Re ABRA-082431,. Foggy Bottom Grocery, LLC, 2140 F Street­
Protest of Substantial Change Application (Retail Class "B")." As indicated 
herein, the WECA Board named Mrs. Kahlow to present the WECA's protest 
case before the Board. 

District of Columbia, ss 

John C. Batham, being first duly sworn on oath according to law, deposes and says that 
he has read the foregoing AFFIDAVIT of John C. Batham by his subscribed, that the 
matters stated herein are true to the best of his information, knowledge and belief. 

SUBSCRJBED and SWORN to before me this~ day of Q~\.x.( 2009. 
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Attachment B: 

THE WEST END CI'TIZENS ASSOCIA'TION 
Minutes :tor 8/10/09 VVECA Board Meeting 

President Batham called the meeting to order at 6:08PM. All Board Members were present, 
including Pn:sident Batham, Vice President Lynch, Secretary Kahlow, Treasurer Maddux, Mr. 
Hart, Ms. Mills, and Messrs. Palenzona and Singh. 

The Board unanimously approved without change the 7/18/09 minutes. Mrs. Kahlow announced 
that City Council Chair Vince Gray agreed to speak at a 10117 WECA Membership meeting 
which will be held at 2 PM in the recently renovated School Without 'Walls. 

Mr. Hart made a presentation on his plans for the: Foggy Bottom Grocery at 2140 F Street, 
including his 6/11109 Substantial Change application to the Alcoholic Beverage Control Board. 
The old Foggy Bottom Grocery operated sevt:m days a week from 10 AM to 10 PM. Mr. Hart's 
application requests substantially increased operating hours - from 7 AM seven days a week 
(i.e., 3 hours earlier) to 2 AM Sunday-Thursday and to 3 AM Friday-Saturday (i.e., 5 hours 
later). In addition, he discussed his plans for sandwiches and pizza "like the GW deli" across 
from the School Without Walls and a possible delivery senrice. Upon request ofJ'v1r. Batham, 
Mr. Hart agreed to provide the Board with written copies of his presentation to the Board. 

After his presentation (as a business owner vs. as a WECA Board Member), Mr. Hart left the 
meeting at 6:29PM since the WECA's bylaws re:quire his recusal on this issue. Then, the rest of 
the Board discussed his Substantial Change application and other plans which would require a 
zoning variance from the Board of Zoning Acuustment (BZA). The Board by a 7-0-1 vote 
(Messrs. Batham, Lynch, Palenzona and Singh, Mrs. Kahlow, Ms. Maddux, and Ms. Mills in 
support with Mr. Hart's recusal) passed a resolution to protest the Substantial Change 
application. 

Due to other commitments, Mr. Palenzona resigned from the Board but will continue as a 
WECA Member. The next Board meeting will on 10/3/09 at 11 AM in the Monroe House 
Condominium. 

The meeting adjourned at 7:06PM. 

Respectfully submitted, 

Barbara F. Kahlow 
Secretary 
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- :=-====================~===== 
DEPARTMENT OF CONSUMER ,At-.lO REGULATORY AFFAIRS 

JLA110N ADMINISTRATION 
IFU~ATE OF OCCUPANCY 

BU1LDlNG AND LAND REG\ 
APPLICATION FOR CERT 

Attachment C 

·Dale: oe L z,l u:oe 
(J_) 

RecetptNo ··---------

App!lsati.pn Fee $33.01l Non Refundable og ~> Cashier"='s No •. _________ _ 
Certific~ Fee i_a Based on square footag& 

..... 
2-l '-/0 F -~: "\ ~61'1ltsa Address 

--:==-=============:======~! 
_SU\\eJRcom No -

IN!! ORMATION 2 B~Jstn~ss T~Jep~ne No('lo ?...) Wi'' '-/6.)<J-al< I ~_.:::::_ ___ Lot Square. ____ _ 

'·. 
Olt 3 Trade Name ofBJJsmess 

~·ROPOSED 4, Js, BuS111aSS tneo~~d?&N __!f___ Partne,i'l!hlp? Y/N ____ . __ . S«J'Ie Propnetor? YIN Naw/ElQslll1."---~ 

BUS!NESS 5 C:orporate Name ··f?b&-<( g 
6 .Pre.su:l~nt K f2. \ S , ~~VICe Prestd 

7 Sole Prapnetor 
--:,\.} 

~~ c$-y:U>c~'f , ___ L_._L_C ______ _ 

ent_ Secretary 

8. Busmess OWner-a Mad10g Address_ 21 ~ ?..._ 

9.£~wnersh1p Change· DPartial P:-cupancy ONe 

10 .. Propos~ Use of PremJses__§~E:Yl'-
INFORMAilON C) & ftiL.-t.Z·tJel AND A-1 i;[D) 

ON 11 ?nor Use of ?rem1ses bl--oct:~'1' 
OCCUPANCY 1'' <- Proposed Occupancy Load--~--_ 

1:3. Floors to be Occupted ~2 
14 Is thiS Business Sexually Onented accard111g to th 

15 · But\dmg Owner 
INfORMI\TIO~ 

Q@;li~G {~ ftS,v/rrJlJ7<Jr.J- U,~ l V ·Telephone No(ii:W g 9 L-j-f 000 

ON 16 BuUdmg Owner~s Address 
EN11RE 

BUILUIMG 

/9 ~s-'l7 Square feet _ Nurn hem of floors Basement 

li 

\ I cenlfy that all of the statements ~is app!l,~atl 
W\th "lopp\! .. blo lo~ Md rn~ OM oft"". • 

A'ITE.STATION 
18 Ownerof~c!Stness :>ft? ) 

8. 

st of my knowledge and belief. ·I agree to comply 

SIGNATURE 
If Author~ed Agent for owner of Business ( Atlach Authorization) 

, 19 Agenll!ls Name Dale 

Pnn!. Claarty , Signature 

20 Agant~s Address ____ _ 

~-------~-----------------------------------------------------------------~ 

Vts1t mn wcbs1!C !!'l"!l' dqa m·wemw.r fnr permrt appltcatlons 
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rr~=~·~====~~=;===================:=========================~ 
'NOTICE TO REPORT WAsn:, FRAUD OR ABUSE BY ANY D. C GOVERNMENT OFFICE OR OFf/C:IA!., 

CALL THE INSPEC~OR Gl;NERAL Ar 1 • 800- 521 ·1G39. ALL CALLS ARE CONFIDENl'IAL k-· - __ ...:._ ______ __;, __ _ 

OFFICE: USE ONLY 

ADDRESS Piiemrse Address 
:u~ Ln -r~r-N { \j\] "'f -----------~Surte/Hoom No. __ ___,__ 

~---------~----------~~-------------------------------------..... ---~--~------·--------------~ 
ZMe ~>=L OverlayD1s!llct Y J' N B Z A No ----- B.ZA approved date------

ZOWNG Pnor Us6 L ( (94l r<..: tTTt'S ·"<)- ~ ~ \(J tJJ(., l C1 ~OC(l '( ~ C.:.f{)'<Lc 
------~~~----------------------

0\VIS\Oil 

U"Ch- \JY" *' ln.P<"''"'R•qmrnd Qy~·f· By~ _______ D:ate -----

Bulldlng Petrnil ReqUtred 0 Yes 0 No 8y _________________ Dale-------=----

EXAMINERS 

USE 
lnspaclmn Fee$ ~:;::::-4~nce Fee~~----· ___ By r-Oale -

Approved for Issuance by -c9=-·---------· ------Date. ~-s.,.,_l,l--h-'t)--=-j--'------
Date. of scheduled Certificate of Occupancy mspect10n ----------=---------_:__--~--------

C o!O 
iospec110n Slalus ·u Approved 0 Disapproved By _______ . __ Branch _______ Date-------

INSPECTION i ·tnspector.s Signature ------------------'Prmted Name---~-----------

·Reason for Disapproval __________ ---=::o--~-----------------'--------

~~·.·_--~,--_ ~p=ed 0 "'"'"' 0 c,.ooiOO By --1 ~) -.-,------------------
Reason for DemaiiCancella1ton -----~------- --------------------

Co! 0 

APPROVAL 

~-----~Bl~dg~--------~E~~~ct~r~lc _______ · __ . ___ ~~----------~Fir~~e-------------Z~o~ru~n~g--------~ 
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Barbara Kahlow 

From: Barbara Kahlow [Barbara.Kahlow@verizon.net] 

Sent: Tuesday, November 03, 2009 9:43AM _ 

To: 'Nero, Hichard (DCOZ)'; 'Moy, Clifford (DCOZ)' 

Subject: RE: request for e-status rept on any BZA filing for 2140 F (Sq 81, Lot 811) 

Rick- Thank you for your timely e-reply! - Barbara 

Fro,m: Nero, Richard (DCOZ) [mailto:richarcl.nero@dc.gov] 
Sent: Tuesday, November 03, 2009 9:44 M1 
To: Barbara Kahlow; Moy, Clifford (DCOZ) 
Cc: Nero, Richard (DCOZ) 

Attachment D 

Subject: RE: request fore-status repton any BZA filing for 2140 F (Sq 81, Lot 811) 

Dear Barbara, 

To date, OZ has not received an application or appeal involving the above-·cited 
property. 

Regards, 

Rick 

RichardS. Nero, Jr. 
Deputy Director of Operations, HR Advisor & FOIA Officer 
Government of the District of Columbia 

Office of Zoning 
441 4th Street, N.W., Suite 200-S 
Washington, D.C. 20001 

Tel:f202) 727-6311 
Fax: (202) 727-6072 
richard.nero@dc. go·~;: 

w>vw.dcoz.dc.gov 

From: Barbara Kahlow [mailto:Barbara.Kahlow@verizon.net] 
Sen1t: Monday, November 02, 2009 11:26 Al"l 
To: Moy, Clifford (DCOZ) 
Cc: Nero, Richard (DCOZ) 
Subject: request fore-status rept un any BZA filing for 2140 F (Sq 8ll, Lot 811) 

',;<, 
-.._~. 

rage 1 or 1 

Clifford- This e-mail follows up on my . .phone call a few minutes ago about that status of any recent Board 
of Zoning Adjustment (BZA) filing(s) for 2140 F Street (Square 81, Lot 811). I called to see if the Foggy 
Bottom Grocery, which is a tenant (The George Washington University (GWU) is the property owner), 
filed a BZA application for a variance or an appeal of the Zoning Administrator's 1 0/14/09 revocation of an 
improperly issued Certificate of Occupancy (CofO). Time is of the essence for a quick e-reply from you 
since the Alcohol Beverage Control (ABC) Board gave us 7 calendar days (ending1 tomorrow) to file a 
response to a motiion. 

For your information, we won a unanimous BZA denial in 4/98 (BZA Order No. 16259) for a requested 
expansion (deli, pizza carryout, etc.) of a limited grandfathered use in a residential zone. Also, FYI, this 
locale is outside of the GWU campus plan. Thank you.- Barbara (965-1083), on behalf of the West End 
Citizens Association 

111~2009 
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Attachment E 
.uVER~NMENT OF THE DISTRICT 0. 

AIBRA APPLICATION 

. '-'" .-)'~ ' -p: ~c 
license Number A~ {~22-lf~ I Oate Accepted: =t-f fj}~-r l Accepted by: ~ l Hearing Date: ;}--' 

OFFICIJI\L USE ONLY '7_.~.t,P_J'1:i ' ... , - Jltf<': 1 0 --1 

feesPaid: $ From 1 To {Issue Date: j From -~ f~'"n -, . -·~-~~~ ·- '-' ~- t -- ..... 

Date Approved by Board Initial: -+ 
I 

I I l 
--f.-· 

~ 
Date Denied by Board Initial: -+ 

I I 

~ANC'I ONew DTransfer IXT~er With Sale [IT,c._~ without Sale 0Stock 0Stlllruge 
(new location) 'oi1 ~»-liz~~·~ ' ' -~e. . Transfer 

TIO BE COMPU:TED BY APPUCANT 
1. CATEGORY 2. CILASS 3.TYP£ 4. ENTERTAINMENT 5. ENDORSEMENT •oTHER 1 

ENDORSEMENT TYPES ___. 

0 Manufacturer OA 0 Restaurant 0 Club 0 Entertainment 0 Side•ovalk Csfe []Safekeeping 

0 Wholesaler ){B D Tavern 0 Mulli-Purpose facill\y D Dancing 0 Summer Garden 't(4{)4.2 
/JRetai!er De 0 Nightcfub 0 Common Ganief [] Cover Charge 0 Tasting 104{)5.1 

On 0 Hotel 0 Brew Pub _ [J No Substantial Change 
7. NIUITiber of Seating: 0 8~ Number of Hotel Rooms; 0 
~ Ar,:.icant (Last Name, First~ M1fe lniti~ or Entity 
i--OJSi 501TOM 6~oC. e ,1.-L 

10/{,arle, Name 
0 bl~ Ba. TTO'M 6zou:;e'l_ --

11. ~ness Address ZJttO P St. AJW 12. Mailitlg Address if diffemnt from business 
s HrN6!M',1l·t • t..e.o ~ r .Q~F-

13. Business T e!ephone: (ZOZ) 14. Fax Nlumber. ( ) .1'1l~ l --15. EmaH Address:tf/A!i~ ;:i)gfJf:Jto.UJ, 

16. Type of Applicant n Sole Proprietor 0 Ccrporatioo 0 Partnership ~ LLC D Other (lLP or LP) LJ 

17. List the name of Sole Proprietors and All Partners below. 
~~~l?:ISTOeH~g l:lAtl[ ± --
(~c. raP~ ~tPt.IE -
(:::· · o ~P~ b~&fv 

18. Ust all Corporate {)f!'iQ~. LLC Ml111aging Membefs, General Partners by name and title who hatlffi an ownership interl;.st I Numberof I Percent of 
Shares I Interest - ----< 

/L!t?..I~ToPHfe HA-Il..r i=-1 c li(l.~TDP '}t "-£PI-G 
{,~f! =~E·N~ Wfr!t ~~ t t. ~ 19. List the total number oj stocks and shares distributed b~ the Corporation: Authorized l 00 Issued lCJI:d, 

20. Has there been my administrative action taKen against the applicant or any person listed above regarding ABC viol<ttions in the District of Columbia or any state'1 
[J Yes Rl.No If 'f.es. pi~ explain what administrative action; were taken, locafum of action. and the d'tSposltion. 
21. if applicant is a Sole Proprietor. the individual must sign, if J=>artnership, e<ch partner must sign, if Corporntion. President or V~ee Prel;ident must sign, if LLC. \ 
managing member must sign the below cer!ificatlon. Certification: I hereby certify under penalty of peljury that the information in this application is true and correct I 
also .r:8rtify !lull the above .:iwficant Is tr.e true and actual owner ollhe business. .... ... -

Pmr:.D K tcJ5 D. J./AfCl 
1-l f ---' ~ 

l Plilltedname.:_ -------------

::>ub$<;0 and sc obefore me 

SPECIAL NOTIC£ 

it1~ Pllllftc lltmtd Of~~ 
,/?' ~~~~ ~--7/":C.....-<' --c, commission 

-~---- if~¥ commission 
exp~on 

The District of Columbia wm provide the appropriate seM:es and auxiliart aids, including sign language interpreters, whenever necessary to ensure efi'ective communication Viit!1 
rr~mbers ci t11e pubfic who Clre deaf, hearing impaired or who have other disab~ities alfecling ccrnmunications. Requests for ser.ices ilnd auxiliary aids should be made at feast ten (10) 
days pnor to any sdleduled hearing. Please ootify tl1e ADA Coordinattlr at (202) 442-4423. 
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GOVERNMENT OF THE OfSTRICT OF COLUMBIA 
ALCOHOLIC BEVERAGE r~EGULA TION ADMINISTRATION 

BUSINESS INFORMATION 

7. Doyo11 have or have you previously held a license fbr 
.. piease exei~m. . 

the sale of alcoholic beverages? 0 Yes 

8. Will any portion of the premises be used for a dwellin g or a lodging house? 0 Yes ~No If yes, is there 

an:a? 0 Yes 0 No interior access to the living quarters from the licensed 

9. Does an:y manufu.cturer, brewery, distiller, wholesakr or solicitor of alcoholic beverages, or any employee , 
thereof, or any other individual or corpomtions have any financial i~terest directly or_ indirectly in this busine:ss \ 

or any other business holding an ABC License? 0 Y es ~No If yes, please explam fully. =:j 

10. List the hours below: 
Days 

Sungay 
Monday 
Tuesday 
weanesday. 
Thursday 
Friday 
Saturday 

• Hours o:f Alcoholic 
Beverage 

•· Hoon of~tioo~ 
'i;_l). \ ~ Cf/\~"' ~al es/Suvice/Consum tion 

From_ '?___!jJ!i_ To _t 1. ntL From 
From_ ~ ToJ"Z-AG? From 
From_· _2_ To_1'l-lb From 
-From - .2_ To _1,.-z;' ~ Fro in 
From - fl._ To_tJ...-d0 From 
From - ·!2_ To_!'1i· &-, From 
From - JL_ To__l'2~ From 

tO AM, To tO &i 
lO To _____.1"'-a __ 

~"l To lQ 
·r,' To it\ 

To __if)__ 
To - W 
To~-

c. Hours of Live 
Entertainment occurring or 

~~~~ 
From To 

List the hours for Summer Garden/Sidewalk Care belo' 
Days· ~ Hoon ofOp.,~ooJ: e. Hours of AJcolwlic f. Hours of Live 

Beverage EntertJiinment occurring or 
es/Service/Consum tion C(>ntinuing after (;:OO PM 

Sunday From To ---- From Tc• ~--- From To ____ _ 
Monday F= =$if' __ l___ From 
Tuesday From / o ____ fro 
Wednesday From i To ____ Fro 
Thursday From To__ I Fro 
Friday From To____ fro 
Saturday From To ____ Fro 

~~=--~~~~ I 
m To \ Fronn To · m== To-:-- I From To== 
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11. If you cftecked the box for L_ _.~1g in question 5 in the ABRA Applkatio~l . 
,-~-------:-:--

')w that you unlli:rstand that 
your tasting hours may not exceed XOUJ' !l?Ji>fOVed alcoltolic beverage hours. --12. Provide !below the name , address and distance ~in J~t) of the following: --

Name Address Distance 
School ~ht-Jot 4h :11..&! ~~~ tl) 'ZL~O G ~- AJfiiJ 11.:1.2: R .. 
Public Library I~ £nol A~!lbWh~ ol ~1 flt51 2 i.ft;}_ -!IJt.J :1~ fl. Ff. --
Day Care Center () t.JI ~h~~ t 'NZO h b+. AJW z.s-83: R-. --Recreation Center 'YMCA 1101 n~ SJ. !V lv' !:I~~~ [~. --
13. How were the above distances measured? f'/\4 pc;vg 6 ( --
Answer the following ifxou are an off-l!:eJnise consmi12tion establishment __ 

14. Is there another ABC licensed establishment of the same class within 400 fuet of your establishment? 0 Yes 

rJ No If yes., state name, address and distmce. --
--

15. Answt~ the following if you are applying for a Hotel, Tavern, ~urant, Night Club, Club, Multi-purpose 
Facility, B<e>at or train license. --
Describe the nature of operation. including the type ofjbod served, type of entertainmen1~ including nude 
performance(s), and any goods & services to be proviw:d. If dancing is provided please indicate the dim<'..nsion of 
the dance floor(s) and the location(s). - --
No 1; ~_,... D~....J /21-Jl,.>& ofL Co~ Uf\ r''1 l 0 r' i?f li tc.JJ• f{ a L 

-rt-t£ F:M...t:I - pt-oD4- ll~1L .f~a t-<- ~£'-1 W I'"'D-1 {~ 
It LL-OJIO L .. ..,-tl £ seu>~:b t~:t:> [rlt!Z !2 FLoc{).~>M'-414 v£ 
GCFIL ~D W t-'t;" 6 df ~ /t.l- ~ ~ t)Cc::-Tt<~Nr-~ OhC- A7 tQ. 
16. Answe:r !the following if you are applying for a RestaUJ'lltllt, Holte!, or 11 avern ucense.. ' . ' 

lfyou checked "Cover Charge" in Section 4 of the ABRA application insln!ctions AND have a Certificate of 
Occupancy over four hundred (400) persoo:s, please provide the following: 

1} Copy of Public Hall Certificate of Occupancy from the Zoning Administrator; AND 
2) Copy of Entertainment Endorsement for a Public Hall from the Department of Consumer and 

Regulatory Affairs. 

- --17. Answer the following if :you are a Hotel or Restaurant License. H,---a. What ar<e your projected gross annual fe(;eipts from fOod sales for the next twelve months ($ ) .. ow 
did you amiv1e at this amount? --

~~~ --
--
--

b. What an; your projected gross annual m:eipts from alcoholic beverage sales for the n<:xt twelve months? 
($ ) How did you arrive at tlils amount! 

--
d I}A 
ld{ - --

18. Answer the following if you are applying. for a new applicatior1 or transferring ownership with a substantial-
change or trrunsferring to a new location. 

a. Give a d(:t<idled explanation as to what eftect your establishment will have on real property values on the rele~;;t 
locality, Se(:tion, or portion of the District of Columbia.· -

propif(l~~~ . --l~ef-e- w~·tl be 'flO £f~cJ £n'l t"ec.. ( -, · .. -

b. Give a detailed explanation as to what effect your establishment will have on peace, order, and quiet including 
noise and titter, on the relevant locality, section or portion of the District of Columbia. 

~i!Jd f!f_a.te.1 (')('Jf.•Y l 
·-

1-neflt WI'{( be_ (}O 0¥1 c1r 
q u, et VIe 55 . -
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I c. Give a detailed explanation L L() what effect your establ~ilim~ willllave upon ret. . ..&-.~tial parking net:ds and l 
vehicular traffic and pedestrian safe1y. ! 
~-------------~--------~-----------·------------------------------------------

~----------------------------------------------------------------------------~ 

If applitallt is a Sole Proprietor, the individual must sign, if Partnership, each partner 1nust sign, if 
Corporati011, President or Vke President must sign, if LLC, managing member must sign the belol'v 
certification. 

--;::---,---------------~ Suh!aibedand SWOOIIo belf018 me 
Signature on tills day of_~ 20 

Prillted name:_. _________ _ 

SPECIAL ~IOTICE 
Tr.e District of Columbia ~n prt~Vide !he approprlate ser<ices and auxiliafy ads, including sign lan!;iuag;l interpreters, v.ilenever necessat)' to ensure effedive 
communication witl1 members a !he public who are deaf, iooamg impaired or wtm have Q!l\er disatailies affecting communlcalions. Request; for services and 
auxiliary aids should be made at least teo (10) days pmr to <.r~y sdledu\ed hl$11g. Please nolil\f the ADA Cooroinator at (202) 442-4423. 
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Attachment B 

Selected Real Prop1erty Asse:ssments and Sales in Square 0081 

; 2009 2010 
Address Assessment Assessment Earlier Sale 2008 Sale 20 ~ale 09 s 
2140F 919,000 919,000 

522-21 st #201 279,940 268,820 12/05-
340,000 -

522-21st #401 279,940 268,820 
522-21 st #801 279,940 268,820 300,000 
522-21 st #901 279,940 268,820 26 6,5 00 -

522-21 st #504 204,810 197,470 8/05-
287,000 -

--
522-21 st #208 304,420 291,950 8/05-

330,000 
522-21 5t #708 304,420 2'91,950 325,000 
522-21st #808 304,420 2'91,950 -

Source: DC's Office of Tax& Revenue's Real Property Tax Database Search 
(http://otr .. cfo.dc. gov/otr/ cw-p/view .a.1330.q.594 345 .aSJQ.) 
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Attachment F 

D 
PERMIT NO. 

Address of Project: 

2140 F ST NW 

01000016 

Permission Is Hereby Granted To 

George Washington University 

Description o:F Work: 

INTERIOR DEMOLinON ONLY. 

-.:partrnent of Consumer and Regulator)r Affairs 
Permit Operations Division 

941 North Capitol Street NE Room 2100 
Washington DC 20002 

Tel. (202) 442. 4589 Fax ;[202) 442- 4862 
TO SCHEDULE INSPECnONS PLEASE CALL (202) 442 9557 

DEMOUTION PERMIT 

THIS PERMIT MUST ALWAYS BE CONSPICUOUSLY DISPLAYED AT THE ADDRESS OF WORK UNTIL 

WORK IS COMPLETED AND ,1\PPROVED 

Date: 10/15.12009 

I 
Zone: Wocd~oce Suffix: Lot: 

R-5-E 2 0081 0811 

Owner Address: -
C/0 RICE HALL 

PERMIT FEE: 

2121 I ST NW #7TU FL 
WASHINGTON. DC: 20052-~0011 $72.60 

- -

Type of Demolition: Type of Walls: iff. of Ext. Walls Removed: Existing # of Stories: Area of Disturbed Earth > 50sqft: 

' Interior 
No- Skip Q"'oUoM (l¥J ' 

-----1xisting D-w-el._l --.-P-r_o_p-os_e_d_D_w_e_II-.,-N-o ___ o_f_S.tories Floor(s) 1 

Restaurants - A-2 

Load Bearing 2+B 

Roof Remain: 
1------------·----ii----------'-----------

Existing Use: Proposed Use: 

Yes Restaurants- A-2 

Agent Name: Agent Address: 
Units: Units: Involved 

Kimoy lallornent 9669C MAIN STREET 0 0 20+8 
-L--------------- -· ------'-----------~---------.JL-. ______ -l 

Conditions/ F:estrictions: 

Interior work only. Does not include approval for replacement of exterior windows., doors, or other exterior features. 

This Permit Expires if no Construction is Started Within 1 Year or if the Inspection is Over 1 Year. 

All Construction Done According To The Current Building Codes And Zoning Regulations; 

As a condition precedent to the issuance of this permit, the• owner agr<>es to conform with all conditions set forth herein, and to perform the work 
authorized hereby in accordance with the approved application and plan's on file with the District Government and In accordance with all applicable 

laws and regulations of the District of Columbia. The District of Columbia has the right to enter upon the property and to im>pect all work authorized 
by this pem1it and to require any change in construction which may bEl ne<cessary to ensure compliance with the permit and with all the applicable 

regulations of the District of Columbia. Work authorized undE~r this Permit must start w~:hin one(1) year of the date appearing on this permit 01r the 

permit is automatically~ void. If work is started, any application for partial refund must be made within six months d the date appearing on this 

permit 

Director: 
Linda K~ Argo 

Permit Clerk -----~~-1rat10n Date 

Lucretia Hackney _ _L 10/15/2010 

TO REPORT WASTE, FRAUD OR ABUSE BY ANY DC GOVERNMENT OFFICIAL, CALL THE DC INSPECTOR GENERAL AT 1-800-521-162:9 

FOR CONSTRUCTION INSPECTION INQUIRIES CALL (202) 442-9551 

TO SCHEDULE INSPECTIONS PLEASE CALL (202) 442-9557. 

L------------------------------------------------------------·----------

P:>nP 1 nf 1 
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Attachment G: Rebuttals to Selective Statements in the Applicant's Motion 

• p. 1, 2nd para. - "WECA did not properly convene the certain meetings"- this is 
UNTRUE, as explained in the WECA' s response cover letter. 

• p. 3, para. 15- "WECA Board held meetings on August 10, 2009 and October 3, 
2009 ("the Meetings"). The Meetings were called by Ms. Kahlow" -this is 
UNTRUE, as explained in the cover letter. The Meetings were called by 'WECA 
President Batham (who does not have e-mail) and noticed by Secretary Kahlow. 

• p. 4, para. 16 - "On or about August 31, 2009 Ms. Kahlow and Ms. Maddux falsely 
represented to the ABRA that they had due authority of the WECA Board to protest" 
-UNTRUE. The WECA's 8/31/09 protest stated '"WECA Secretary Barbara 
Kahlow will be presenting the WECA's protest case before the Board" (p. 4). 

• p. 5, para. 24 - "the Meetings were not called by the President of the Board, but 
rather by the Secretary, Barbara Kahlow''- this is UNTRUE, as explained in the 
cover letter. The meetings were called by \VECA President Batham. 

• p. 6, para. 26- "In the notices of the Meetings, Ms. Kahlow intentionally, wrongfully 
and e:nroneously stated that J\1r. Hart must be excluded becaus1:! of a con:fliet of 
interest requiring recusal"- this is UNTRUE, as explained in the cover le1ter. 
WECA President Batham, not Mrs. Kahlow, set the terms for Mr. Hart's recus::tl. 

• p. 6, para. 28- "Despite his resignation, J\1r. Palenzona participated in and is believed 
to have voted at the August 10, 2009 meeting"- As the final minutes reflect (see 
Attachment B), Mr. Palenzona resigned at the very end of the meeting. So, his 
participation was appropriate. 

• p. 6, para. 34- "The statements made to the ABRi'\ by Ms. Kahlow on behalf of the 
Board that the Board vote on August 10, 2009 was unanimous, are false and 
contrived" -this is UNTRUE. The 7-0-1 vote, as reflected in the final minutes 
(Attachment B), shows that the Board vote was unanimous, with Mr. Hart's recusal. 

• p. 7, Discussion, 3rd para.- "the Meetings were not called by the President, they were 
called by Ms. Kahlow"- this is UNTRUE, as explained in the cover letter. The 
meetings were called by WECA President Batham. 

• p. 8, 2nd para. - "WECA Secretary Kahlow flagrantly violated her duties" and "Ms. 
Kahlow and Ms. Maddux were not properly authorized to Protest" -this is 
UNTRUE. 

• p. 8, 3rd para.- "the statements upon which the ABRA relied in making its 
determination of standing at the Roll Call hearing are false. The statements made by 
WECA in its protest dated August 31',. 2009 are false because the statements 
misrepresented the authority of the B6i:::rd and the Lmanimity of the alleged vote" -
this is UNTRUE, as explained herein. 
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Attachment C 

12/9/09 Testimony of Barbara Kahlow 
onABRA-082431,, Foggy Bottom Grocery, LLC, 2140 F Street,, N.vV. 

I, Barbara Kahlow, am testifying on behalf of the West End Citizens Association 
(WECA)I. The WECA was established in 1910, is one of the oldest citizens organizations 
in DC, and is the principal community organization in the Foggy Bottom-West End area 
East of23rd Street. It is primarily interested in maintaining the quality of life for the 
existing residential community in Foggy Bottom-West End. 

Summary:: 
On 9/21/09, the WECA received "Protestant" status for ABRA Case No. 082431, Foggy 
Bottom Grocery, LLC, 2140 F Street, 1\L\V. The Applicant is seeking several Substantial 
Changes fior a limited nonconforming use in a Residential zone outside of the George 
Washington University (GWU) campus plan boundaries. GWU is the owner of the 
property. The Foggy Bottom Grocery is the tenant. 

The long-shuttered facility at 2140 F Street used to be a small grocery store operated 
seven days a week from 10 AM to 10 PM. At the outset, let me state that the WECA 
supports this limited use but without any of the requested Substantial Change~~. 

The new owner of the grocery wants to morph a limited grandfathered use in a 
Residential zone to a late night establishment. A late night establishment in a Residential 
zone is entirely inappropriate, especially for maintaining peaee, order and quiet. In fact, 
DC law governing alcohol establishments provides that ''No retailer's license shaH be 
issued for, or transferred to, a business operated in a residential-use district as defined in 
the zoning regulations" (§25-336(a)), i.1e., no R~tail Class B licenses in a Residential 
zone. TI1e Alcohol Beverage Control (ABC) Board usually considers cases in a 
Commercial zone, not a Residential zone. The only reason that this case is before the 
Board today is that the Foggy Bottom Grocery received a limited grandfathered use from 
Zoning. There is an interplay be:tween the ABC Board ar1d the Board of Zoning 
Adjustment (BZA), with the ABC Board deferring to the BZA in many Substantial 
Change areas since they require zoning Special Exceptions or Variances for 
establishments in Residential zones. 

Despite the DC law prohibition for ''No retailer's license ... in a residential-use district," 
the original6/19/09 Substantial Change application (accepted by ABRA on 7/13) 
requested substantially increased operating hours - from 7 AM seven days a week (i.e., 3 
hours earlier) to 2 AM Sunday-Thursday and to 3 AM Friday-Saturday (i.e., 5 hours 
later). The revised 9/18 Substantial Change application requests a closing time all seven 
days to 12 midnight (i.e., 2 hours later). Today, the \VECA will make the case for why 
these late night hours are inappropriate on multiple grounds in a Residential zone. 

In addition to substantially increased operating hours, the requested Substantial Changes 
on ABRA's posted notice entail: 

(a) use on three floors as opposed to the prior use on one floor only; 
(b) selling alcohol on two floors as opposed to on one floor only; 
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(c) use from 1,000 s.f. to 1,835 (or 1,845) s.f., which is an 84% increase in space; and 
(d) a change in use from a "Grocery Store" to "A retail, grocery store and sandwich 

shop ... with ... a small deli" (emphases added), including on-site food 
preparation (e.g., fresh salads, fresh sandwiches, pizza, etc.) (see ABRA 
Application #15). 

On 4/16/98, the BZA denied an application for expanded use from a retail grocery to a 
grocery and delicatessen (BZA No. 16259). The ABC Board's rules at 23 DCMR 
§405.1(e) provide that the Board can approve an application without a CofO if"the 
zoning of the premises will allow the issuance ofthe li,cense." Since the BZA denied a 
deli, the Board must defer to the BZA' s ruling. 

The 1998 Zoning Order states, "The granting of such special exception relief requilres a 
showing through substantial evidence that the application can be granted as being in 
harmony with the general purpose and intent of the Zoning Regulations and Map [R-5-E 
District] and that granting the application will not adlv,erse:ly affect the use of neighboring 
property ... The Board concludes that the applicant has not met the burden of proof. ... 
The Board believes that the use, as proposed, would impermissibly expand the existing 
nonconforming use" (p. 3). 

On 10/14/09, the Zoning Administrator rc~vokedl the improperly issued 8/21108 CofO, 
stating, "a 'sandwich shop' ... requires a variance from the Board of Zoning Adjustment 
before a CofO authorizing such use may be issued" (p. 1 ).. Therefore, the Board cannot 
approve a sandwich shop without a new application to the BZA and a new Zoning Order. 

On 11/4/09 (i.e., a week after the effective date of the Co±D revocation), the Zoning 
Administrator issued a new CofO for a "Retail Grocery Store ... with accessory prepared 
food shop." Attachment A is a copy of am 1115 GW Hatchet newspaper article entitled, 
"FoBoGro receives deli license," which demonstrates the intention of the Foggy Bottom 
Grocery to interpret the 1114 CofO for am "accessory prepared food shop" to mean deli. 
As a consequence, on 11/10, the WECA appeal,ed this CofO to the BZA since it believes 
that zoning relief would be needed for such an expansion of a limited grandfathered use. 
The BZA is scheduled to hear the 'WECA's Appeal on 2/23/10. vVe ask the ABC Board 
to await the results of the Appeal to the BZA before approving any ofthe requested 
Substantial Changes, which are properly within the purview of the BZA. 

In addition, the 1998 BZA Order opined that Variance relief (including having the 
property owner GWU, not the Foggy Bottom Grocery lessee, meet the 3-part Variance 
test at 11 DCMR §3103.2) would be required. Neither GWU nor the Foggy Bottom 
Grocery has submitted an Application to the BZA (see Attachment D to the \VECA's 
11/3/09 Response to Applicant's 10/27/09 Motion). 

Applicant's Witnesses 
Before turning to the Protest Appropriateness Issues, Iet me indicate problems with the 
Applicant's intended Witnesses and Exhibits, as indicated on its late-filed Protest 
Information Form (PIF). The PIF indicated three in-person witnesses who would be 
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subject to cross examination, including tvvo Foggy Bottom Grocery personnel and a 
GWU Government Relations (i.e., not Real Estate or Operations) employee who lives 
outside of Foggy Bottom-West End. On Monday, we learned that this GWU employee 
will not be available for cross examination today and that he does not represent the 
landlord. 

The seven other named supporters, who are expected to be unavailable for cross 
examination, do not include anyone living in the immediate vicinity of the establishment 
(including in the six nearby high-rise residential buildings) or with first-hand knowledge 
of late night noise East of 23rd Street. The five non-G'NU witnesses live in Maryhmd 
(Jamie Molinelli), outside ofFoggy Bottom-West End (Jeremy Pollock, the business 
owner of Tonic), North of Pennsylvania Avenue and West of23rd Street (Gary Griffith), 
or West of23rd Street (Anne Savage and Eleanor Becker). In addition, the WECA 
suspects that the petition signatures are largely from GWU students who are not 
permanent residents ofDC and many of whom are under aged 21 .. 

On Monday, we learned that Ms .. Savage and G'iVU undergraduat1~ student Jason Lifton 
may testi:BJ. 

Also, the WECA notes that the Applicant's Exhibits (10/28/09letter from fonner Foggy 
Bottom Grocery owner Meseret Bekele and Applicant Exhibit 7's 8/31/07 Basic Business 
License for a Delicatessen) indicate that the fom1er owner apparently operated in part in 
violation of the BZA denial Order. Lastly, there are multiple errors in other parts of the 
case file. An example is that the Foggy Bottom and West End Advisory Neighborhood 
Commission (ANC-2A) has.not yet considered the proposed Substantial Changes (p. 7 of 
the Protest Investigation Report states, "11r. Hart stated that he met with Advisory 
Neighborhood Commission ANC(2A) in Septernber and early November 2009, and 
received no objections to his proposed substantial changes"). To date, ANC-2A has 
stated no position and has not taken any action on the proposed Substantial Changt~s. A 
second example relates to Applicant Exhibit 5 (which is Exhibit 8 in the Protest 
Investigation Report), which states that the area immediately East ofthe establishment is 
a "Public: Alleyway." The WECA's witness Ms. Maddux will indicate that this area, 
which is without any curb-cut for access, is not a public alleyway .. 

* * * * * 

WECA Protest Issues 
As noted in the WECA's 8/31/09 Protest of Substantial Change, the WECA opposes the 
proposed Substantial Changes due to: (1) the effect ofthe establishment on real property 
values; (2) the effect of the establishment on peace, order, and quiet ... ; and, (3) the 
effect of the establishment upon residential parking needs and vehicular and pedestrian 
safety. WECA Board Members Sara Maddux and Elizabeth Mills live in the Monroe 
House Condominium in the same Square as the applicant. Both will testify to these 
adverse effects. In addition, I will be presenting summary evidence in all three areas. 
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Real Property Values 
Foggy Bottom real estate prices have generally follow1~d the economic trend in DC, i.e., 
recently, they have diminished in value. Attachment B is chart-- prepared from DC's 
Office of Tax and Revenue's Real Property Tax Database Search- for selected real 
property assessments and sales in Square 0081, which includes the Foggy Bottom 
Grocery and the Monroe House Condominium at 522-21 st Street. The chart verifies this 
economic trend. For example, for Monroe House 01 tier units, one sold for $340,000 in 
2005, another for $300,000 in 2008, and another for $266,500 in 2009. The chart reflects 
similar trends for the 04 and 08 tiers. Adding a late-night establishment in a Residential 
Zone would undoubtedly further diminish these prope:rty values since late-night noise 
would adversely impact the quality oflife for long-term communi1y residents. 

Peace, Order, and Quiet 
Attachment C is a copy of a 6/16/09 e-mail from Foggy Bottom Grocery owner I<:.ris 
Hart to me in which he commits to no later hours of operation. In addition, he mentions 
an additional desired Substantial Change for a food-delivery serv1lce, which was also 
denied in the 1998 BZA Order. He wrote, "The: liquor license allows for beer and wine 
sales, seven days a week from 10 AM to l 0 PM.. I would of cour:se not want to amend 
that liceJrlse and follow those guidelines strictly.. What I would like to seek as: a 
compromise is to allow me to deliver food and sandwiches later in the evening similar to 
the Pita Pit model" (emphasis added). 

Attachment Dare two pages from GWU's 1112:0/09 Foggy Bottom Campus Plan 
Compliance Report, which show Community Concerns "Complaints by Month and Year 
from 7/1107 - 6/30/09" (i.e., the last 2 years and probably under-reported) and by "Types 
of Complaints: 7/1/08 - 6/30/09" (i.e., the last year). The latter shows that 78% of 
community complaints relate to Noise. This is especially important because a just­
opened G'WU dorm is across the street from the establilshment. 

Residential Parking Needs and Vehicular and Pedestrian Safety 
In many testimonies before the Zoning Commission, the 'WECA has repeatedly expressed 
concern about improper student parking in the limited on·-street residential parking places 
in this immediate vicinity, including in the 2100 block ofF Street. As a consequence, 
Zoning Order No. 06-11/06-12 for the G~ND Campus Plan includes various restrictions 
(see pp. 44-45, Attachment E). The Order states, "The Universi1~y shall implement the 
following measures to minimize adverse impacts associated with parking and traffic: ... 
(d) Student Vehicles: ... ii. The University shall prohibit freshmen and sophomores from 
bringing cars to the Foggy Bottom / West End Area ... each freshmen and sophomore 
must provide a signature to indicate he or she has read and understands this parking 
policy ... In addition, the University shall notify all w1dergraduat1~ and graduate students 
that parking is prohibited on the streets adjacent to and surrounding the Foggy Bottom 
campus." 

In addition, the WECA will oppose any new curb-cut for deliveries or pick-ups since it 
would reduce the limited number of on-s1reet residential parking places. 
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Conclusior~ 

The WECA's principal concern is the Peace, Order, and Quiet appropriateness standard 
but all three appropriateness areas pose potential adverse impacts. The WECA believes 
that the requested Substantial Changes will adversely affect the quality of life in the 
surrounding neighborhood, which houses several high-·rise apartment buildings 
(including some in the same city Square) with many elderly residents. 

As stated in the WECA's 8/31/09 Protest,. the enabling Act behind the zoning regulations 
indicated that nonconforming uses are to be construed narrowly, with the goal that they 
eventually be phased out. The DC Court of Appeals stated, "one of the major purposes of 
the Zoning Regulations, namely, the 'gradual elimination of ... existing [nonconforming] 
structures.'" The DC Court of Appeals mled that nonconforming uses: are not favored 
and must be regulated strictly so that the goals of the districting seheme established by 
the Zoning Commission are not undercut (see pp. 2-3 ofWECA's 8/31 Protest for case 
law citations). 

As a consequence, we ask that the Board again approve only a small grocery store selling 
alcohol which is operated seven days a W<:!ek from 1 0 AM to 10 PM and disapprove all of 
the request1:!d Substantial Changes. Thank: you. 
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Attachment A 

FoBoGro 0\Vne:rs Daniel Blake, left, Devlin -Keating and Kris Hart go over Hoorplans for the 
which is now slated to open next semester .. The team received a new certificate of occupancy, but sti!! 
taces legal battles regarding their hours of openuion. 

FoBoGro receives ne\v deli license: 

By: Gabrielle Bluestone 

Posted: 11/5/09 

A D.C. agency told the new owners of FoBoGro they could h::gaUy operate a deli Wednesday­
what had been a major point of contention betvv1;:en the new management and a community group 
protesting the store. But there is still another battle to fight - the ,two parties remain deadlocked cv;:·~ 
the store's propos:;::d hours of operation, something that must be resolved. before the store may receive 
r:t11 aJcohol license. 

Kris Hart, a GW alumnus and owner of Relaxed Tans, said ·wednesday that he had procured a nevv 
certificate of occupancy from the D.C. Departm::nt of Consumer and Regulatory Aftairs that 
authorizes the store to operate a delicatessen- something Barbara Kahlow, secretary of the West 
Citizens i\ssociation, had previously declared to be illegal. Kahlo'vV, vvho has been an integra} 
the protest against the store, declined to comment Wednesday evening. 

Hart said he and his partners are happy to get the certificate, and sa.id it shows the su.pport of the C. 
Depa.rt.rnent of Regulatory and Consu.m.er Affairs. Stitt, he said the store has at ways had a certificate 
allovving a deli. 

''We've already had the approval, my original certificate of occupancy vvas dated on 

21,1008, so we already had the approva!s," Hart said. ''But a couple community members ,,, 
get really loud and really protest us, so we submitted basically a briefing to DCRA. Basically 
issued us a certificate in the last certificate's place." 

That certificate should help them on Dec. 9 when Hart and his team will sit down for a third tirne 
WECA to negotiate t.lj_e store's operating hours, an integral part of getting a liquor license. Due to 
construction, zoning and mediation issues, the store, previously set to open in November, wili 
be open for the second semester, Hart said. 

"'i1te onty reason v,re were behind was that it took us a long time to get to the point vvherc !we \Vel·(~ 
' . ' d h . t- . ' ' ., l . ~ ' . I reauy to renovateJ, an · Len we were reticent to m1sn up our vvorK untu we c c<.nHea. \Vlt1 

government that ali the permits that we had and what the business ·was doing we could 

bttp:/h/y-v~~\/ .g\-vhatcJhetcom/l1on1e/index.cfrn ?even.t==ciisplay ArticlePrinterF riencll"\t &tl~;t\)CV _. _ 
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do," Hart said. "\Ve're meeting with the contractors tomorrovv morning and going 
have a real good sense of the time line.' 

there 

Hart said one of the issues holding the store back trom opening was whether the store could 
operate. Hart said Kahlow had testified at the last stattts hearing. Oct. 28 that the store did not 
certificate of occupancy. 

"Her standing and her basis for arguing a2.ainst our liouor license transfer was the fact that we 
-- - ..,.;! <,....! •t 

iegally occupy the space. Now that isstte is cleared up, LlJ.e zoning administration has chimed in 
that's done," Hart said. 

Hart and his team, wt>Jch consists of 2006 GW alurrums Devlin Keating a.nd jtmior Daniel Blake, 
to keep the store open from from 7 to 2 a.m. on weeknights <md until 3 a.m. on weekends, hours 
Kahlow has said will be disruptive to the r.eighborhood. 

Hart said the legal battle has tal:en a toU on the tea.111's preparations. 

'i \Vant to work \Vith Ms. Kahlow, but when she decides she's against something, she's really 
' - • 1' TT 'd "Th <' • • l . .-!100Ut her perspectives, · nart sm . · 1 e most m1stratmg part ts 1ere we are wantmg to rocus on 

business. \Ve want to focus on hiring employees, we want to focus on having products, we \Vant to 
focns on marketing and instead we find ourselves dovvn at the D.C. government." 

Copyright 2009 GW Hatchet 

.g\vhatchet.corn/horrie/indexactf.rr?e,ven.t==disp~~a'/f\rticlePrln.terFrierH.:itv&uStor'i ll 
( l 
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Fmm: !.<iris Hart [maillo:llliilrt@fct~oom:E 
Sent Tuesd'ay, Jtme 16, :;rom n':26 AM 
To: 'Barbara Kafufbwr' 
Cc 'M. ID'e:'!!rlil:ll Keating'; dbfake@fobogro.coo~; 'Sara MaddtDt' 
SUbjed: R:E: letter to Pemioo for Bd:ended Hems 

Barbara: 

I did bu~y it froin the old btlsiness. The liquor license allo\\-s for bj~er and \-vine sales, 
se·~len da~ls a l-\-eek from 10 ... ~\-1 to 10 Plvt I 1;vould of course not -,\l"lliit to amend that 
license and follo~v those guide1i:1es stricf'y. \Vhat I \Vould like to seek as a compromise 
is to allmv me to deliver food and sandv;iches later in the evening similar to the Pita Pit 
modeL 

\Ve can definitely discuss all of these things in person if you like on Saturday. 

Thar..ks :for yom help and suppon. 

Kris 

Kris Hart 
o-\vner 
Fogg); Bo~:tom Grocery 
2140 F Street, NW 
Washington, DC 20037 
C. 215.740.2663 
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Attachment D 

THE (;E()l=<._GE 

\;\lAS 1"1 IN G--T 0 N 

LJNIVERSITY 
\\'ASH!NCTON flC 

F~:>ggy Bottom Campu!~ Pian Compliam~e R.epmt 
Foggy Bottom Campu1s Plan (2007} 

Zoning Commission Case Nos. 06~11 and 06-12 
as directed by Condition C-15 

The George V;Jashingt~:;n Universiity 

November 20, 2009 
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Types of Complaints 
July 1, 2008 - June 30, 2009 

1~
1

l 

Total =158 

Noise 

• Property Damage 
DTrash 

D Disorderly 

• Parking 

Other 

Noise complaints include loud talking, music and parties originating from inside residence hall rooms, private townhouses and private apartments 
as well as on public streets and sidewalks. 

Property Damage complaints involve any theft of or damage to neighborhood property. 

Disorderly complaints include public arguments, use of fireworks, playing ball in the street, suspected marijuana use and harassment. 
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Attachment E 

GOVERNMENT OF THE DISTRICT OF COI.UJ\fBIA 
Zoning Commission 

lk * * 

ZONING COMMISSION FOR THE D][STRICT OF COLUMBIA 
ZONING COJ\IMISSION ORDER NO. 06-11/06-12 

Z.C. Cases No. 06-11 and 016-12 
Applications of George Washington University for Special Exception Approval of a 

Campus Plan and for Approval of a First-Stage Planned Ultllit Developmen1t and 
Related Zoning Map Amendments for the Foggy Bottom Campus 

March 12, 2007 

Pursuant to notice, the Zoning Cotmnission for the District of Columbia (the "Commission") 
held a public hearing to consider two applications from George Washington University 
("Applicant" or "University") concerning its Foggy Bottom campus: Z.C. Case No. 06-11, an 
application for special exception approval of a new Campus Plan1 ("Campus Plan") and Z.C. 
Case No. 06-12, an application for review and first-stage approval of a planned unit development 
and related amendments to the Zoning Map of the District of Columbia applicable to University­
owned properties within the campus boundaries. The Commission considered the application in 
Case No. 06-11 pursuant to §§ 210, 3035, and 3104 of the Zoning Regulations and the 
application in Case No. 06-12 pursuant to Chapters 24 and 30 of the Zoning Regulations, Title 
11 of the District of Columbia Municipal Regulations ("DCMR"). The public hearing was 
conducted in accordance with the provisions of 11 DCMR § 3022. For the reasons stated below, 
the Commission hereby approves the applications, subject to conditions. 

FIND][NGS O~F FACT 

Applications, Parties, and Hearing 

1. On February 16, 2006, the University submitted an application seeking special exception 
review and approval of a new campus plan for the Foggy Bottom campus. Also on 
February 16, 2006, in conjunction with the campus plan application, the University 
submitted an application for first-stage approval of a planned unit development ("PUD") 
and related amendments to the Zoning Map of the District of Columbia. Both 
applications were subsequently amended by filings submitted on July 13, 2006 and on 
August 25, 2006, as well as tl1rough several additional submissions made during the 

1 The application sought approval of"The Foggy Bottom Campus Plan: 2006-2025.'' The Commission understands 
that the intent of the application was to seek approval of a twenty-year term. As will be explained later, the 
Commission has chosen to begin that term upon the effective date of this Order. 

441 4th Street, N.W., Suite 200/210-S, Washington, D.C. 20001 
Telephone: (202) 727-6311 Facsimile: (202) 727··6072 E-Mail: dcoz0>dc.;wv 
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Z.C. ORDER NO. 06-11/06-12 
Z.C. CASES NO. 06-lll/ 06-12 
PAGE44 

PARKING & TRAFFIC 

C-13. The University shall implement the following measures to minimize adverse impacts 
associated with parking and 1raffic: 

a. Support of Mass Transit: The: University shall maintain the Metrocheek program 
offered by the Washington MetropoEtan Area Transit Authority ("W1v1ATA") to 
allow employees to pay for public transportation costs on a pre-tax basis. The 
Univ,ersity shall maintain an introduction to public transportation program for 
incoming students that includes provision of WMATA' s "SmarT rip" cards to 
incoming students. The University willl work with WMATA to schedule 
SmarTrip "carding ~events" at various locations around campus to provide 
additional information about public transportation to the University community. 
In the event these programs are discontinued over the term of the campus plan, 
the University will work to identifY alterative programs to support 1he goal of 
encouraging mass transit ridership. 

b. Parking: The University shall continue to provide at least 2,800 off-street parking 
spaces, including proposed spaces to be dedicated for University use on Square 54 
and all University-owned parking spaces on Square 122 (specifically including 
the parking lot and garage spaces at Old Main located at 1922 F Street, N.W.). 
The number of off-street parking spaees required to be provided may be increased 
in any subsequent further processing order pursuant to this plan if necessary to 
mitigate the adverse impact of the approved uses on the University's parking 
resources. The University shall monitor its utilization of University parking 
facilities to determine usage patterns and conduct an ongoing assessment of 
parking needs. 

c. Notice: The University shall notify affected property owners or occupants, ANC 
2A, and members of the Advisory Committee in a timely manner of the 
occurrence of any temporary street closing necessary to accommodate University-­
related functions. For the purposes of this Condition "affected property owners or 
occupants" shall be defined in a manner consistent with the notice requirements of 
DDOT temporary street closure petition procedures. 

d. Student Vehicles: 

L The Universi~y, through its Office of Parking Services, shall maintain an 
accurate record of the license plate nmnbers of motor vehicles kept by 
students in University parking faeillities, to be updated annually at the 
beginning of each Fall semester. 
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Z.C. ORDER NO. 06-11 I 06-12 
Z.C. CASES NO. 06-11 I 06-12 
PAGE45 

11. The University shall prohibit freshmen and sophomores from bringing 
cars to the Foggy Bottom / West End Area other than in exceptional 
circumstances. Exceptional circumstances may include, for example, 
transportation needs related to a disability or health condition of the 
student or member of his/her family. Requests for a policy exeeption due 
to exceptional circumstances must be documented by the student and 
approved by the University. If such an exception is granted, the vehide 
must be parked in a University parking facility. Any violation of this 
policy shall be grounds for discipline under the University''s Code of 
Student Conduct. The University shall appropriately sanction any 
discovered violators and keep a full accounting of all violations and 
sanctions. 

111. Notice of this restriction will be included in at least one written document 
(e.g., the college catalog) mailed to parents of prospective freshmen and 
returning sophomores. In addition, each freshman and sophomore must 
provide a signature to indicate he or she has read and understands this 
parking policy, regardless of whether he or she drives to school or is 
eligible to have a car on campus. In addition, the University shall notify 
all undergraduate and graduate students that parking is prohibited on the 
streets adjacent to and surrounding the Foggy Bottom campus 

C-14. The University shall maintain, and periodically update, its comprehensive Transportation 
Management Plan ("IMP") addressing traffic and parking associated with events on 
campus that are attended by a significant number of persons not normally associated with 
the University and the campus. The transportation management plan shall include th<~ 
following: 

a. Measures to schedule events at times that reduce co:t1.Hicts with other traffic and 
other demands for parking. 

b. Measures to discourage travel by private automobile and encourage travel by 
public transportation. 

c. Measures to encourage persons who drive to park in commercial or University 
PARKING garages. 

d. Designation of a Transportation Management Coordinator responsible for 
implementing and monitoring the Th1P program. 

e. Promotion of various technology initiatives (currently including, e.g.,, the use of 
video conferencing, podcasts, online library resourees, the Bb@GW on-line 
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* * * 

Attachment F 

IFOGGY BOTTO!~ GROCERY Est 194fl 

YOUR NEIGHBORHOOD GROCERY SIDRE IFOR All YOUR ONI-THE-GO-NEEDS 
SERVING PIZZA, SALADS, SANDWICHES, AND MORE .• J!OMING SOON! 

2140 F STREET, NW * WASHINGTON, DC 20037 * 202.296.0125 

rage 1 01 1 

http://www.fobogro.com/ 11/30/2009 
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West End Citizens _l\ssociation 
·washington, D.C. 

Boundaries: 15th Street on the East· Potomac Park on the South 
Rock Creek and the Potomac on the West • N Street on the North 

Acting Chairperson Charles Brodsky 
Alcoholic Beverage Control Board 
1250 "U" Street, N.W. 
Washington, DC 20009 

December 13,2009 

Attachment D 

Re ABRA-082431, Foggy Bottom Grocery, LLC, 2140 F Stre:et- Motion to Stay ABC 
Order until BZA Order 

Dear Acting Chairperson Brodsky: 

This letter is a Motion to Stay the issuance of an Alcoholic Beverage Control (ABC) Board 
Order in ABRA-082431, Foggy Bo1tom Gro•cery, LLC at 2140 F Street, N.W., until issuance of a 
Board of Zoning Adjustment (BZA) Order for the accompanying BZA Case No. 18031. 
Protestant West End Citizens Association (WECA) believes that the ABC Board should await 
the ruling of the BZA on the appropriateness of the 11/4/09 Certificate of Occupancy (CofO), 
which expanded a limited grandfathered use in a R-5-E Residential District at 2140 F Street, 
N.W. (Square 81. Lot 811). The BZA hearing will be held on 2/23/10, i.e., within the ABC 
Board's 90-day window (after its 12/9/09 protest he:aring) to issue an Order. See the attached 
BZA Public Hearing Notice which was published in the 12/11/09 DC _Register. 

The ,prior use at 2140 F Street was a 1 ~story grocery store (with an upstairs story of office use 
and a downstairs story of storage) with beer and wine sales and without any on-site prepared 
food. The prior operating hours were from 10 AM until 10 PM seven days a week. The 
Substantial Change application (ABRA-082431) would expand this limited grandfathered use in 
terms of: (a) hours of operation, (b) retail use on three floors as opposed to prior retail use on one 
floor only, (c) selling alcohol on two floors as opposed to prior use on one floor only, (d) retail 
use from 1,000 s.f. to 1,845 s.f., and (e) a significant change in use. 

Thank you for considering \VECA' s Motion to Stay. If you have any questions about this 
response, please contact \VECA Secretary Barbara Kahlow on 965-1083 or at 

Sincerely, 

~C?.-~--
j: IJ1;<:-

John C. Batham · 
President 

Attachment 

cc Constance J. Miller, Attorney for Foggy Bottom Grocery 
Matthew LeGrant, Zoning Admi..'listrator 

Post Oftice Box 58098 • Washington .. DL 20037-8098 
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DISTRiCT OF COLUMBiA RE( TER VOl- 56 - NO. 50 DECEMBER 11 2009 

BOARD OF' ZONLNG ADJUSTMENT 
PUBLIC HEARING NOTICE 
TUESDAY~ F'f:BRUARY 23.20141 

SECOND FLOOR HEARING ROOM. SUITE 220-S 
4414TH STREET, N.,.V. 

W ASIHNGTON, D.C.. 20001 

TO CONSIDER THE FOLLOWING: The Board of Zoning Adjustment will adhere to 
the following schedule, but reserves the right to hear items on the agenda out of tum. 

9:30 A .. M. TO 12:00 JP.M 
1:00 I,.M. TO 6:00P.M. 

MORNING HEAR£NG Slii:SSION 
AFTERNOON HEARING SESSION 

18033 
ANC-3C 

.A.M. 

WARD THREE 

Application of Leon Morse and Amanda Lonsdale, pursuant to ll 
DCMR § 3104.1, for a spec.ial exoeption for a two story rear addition to an 
existing one-family detached dwelling under section 223, not meeting the 
siide yard requirements (section 405), in the R-1-B District at premises 
2723 36th Place, N.W. (Square 1933, Lot 8). 

THIS APPLICATION WAS CONTINUED FROM TH}: OCTOU];!t 20., 20Q9..l 
PUBLIC HEARING SESSION:~ 

17978 
ANC-6C 

18028 
ANC-2A 

Application ofDiana Embrey, pursuant toll DCivlR § 3104.1. tbr a 
special exception to construct a new accessory garage under section 223, 
not meeting the Jot occupancy requirements {section 403), in the R-4 
District at premises 612 A Street, N.E. (Square 1567,, Lot 9&). 

WARD TWO 

Application of United Unions Im:., pursuant to ll DCMR §§ 30 !4.1 and 
3103.2, for a special exception to allow retail and service uses under 
section 518, and variances to allow an addition to a nonconforming office 
building exceeding the allowable floor area ratio limitations under 
subsections 531.1 and 2001.3, in the SP-2 District at premises 17 50 New 
York Avenue, N.W. (Square 171, Lot 33). 

WARD,Ol~E 
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DiSTRiCT OiF COLUMBIA 1\ VCIL. 56 " NO. 50 

!5034 
/~NC-11-3 

1803! 
ANC-2A 

Applkai:h-,n of WilHam Basmko, pursuant toll DCfvlR ~ 3!04,1. w1;i 

3103 2, for a variance from the lot occupancy requirements under 
403, a variance to enlarge a structure devoted to a nonconformmg tb: 

under subsection 2002.5, and a spccial•i::Xccption to change a 
nonconforming usc (beauty salon) to another nonconfonning use {art 
gallery and community center) under section 2003, in the R-4 District ~H 
premises J9i6 9"' Street, N,W, (Square 36L Lot 122)" 

Appeal of \-Ve~•t End Citizens Association, pursuant to l ! l)(]',;1R 
3100 and 310 l, from a November 4. :?,009, decision of the Zoning 
Administrator, Department of Consumer and Regulatory l\ffairs, to tssut:' 

Certificate of Occupancy No. COW00323, for a grocery store (FoBoGro) .. 
in the R-5-E District at premises 2140 F Street N.\V (Square & L Lot X! n 

Failure of an applicant or appellant lo appear at the public hearing will subject ilk 

application or appt;al to dismissal at the discretion of the Board. 

Failure of an applicant or appellant to be adequately prepared to pn;:sent the application or 
appeal to the Board, and address the required standards of proof for the application m 
appeaL may su~iect the application or appeal to postponement diismissai or deniaL The 
pubiic hearing in these cases vvill be conducted in accordance \Vith the provisions of 
Chapter 3l of the District of Columbia~ Municipal Regulations, Title ll, and 
Pursuant to Subsection 3117.4 of the Regulations, the Board will impose time 
the testimony of all individuals" 

individuals and organizations interested m any application may testify at the pub!i, 
hearing or submit written comments to the Board. Individuals and organizations wishing 
party status in any case bef()re the Board must request that status and should do so in 
writing not less than l~-:>mieen (14) days prior to the date set f(;c the public hearing on tl~t.' 

particular application in accordance with Subsection 3106.2. AD requests and comments 
should be submitted to the Board through the Director, Office of Zo;ting, 44 i 41

h 

NW, Suite 2i0, \Vashington, D.C. 2000\. Please include case number lm aL 
' corresponuencc. 

FOR FURTHE'R INFORMATION, CONTACT THE OFF!CE OF ION 
727-63 It. 

MARC D, LO\JD, CBAIRl\iiAN, SHANl;', L,, HJn'TMAN, l"vHi'JUIHTH H 
MOLDENHAJJER AND A MJ~MBER OF THE 7~0NlNG COJ\1riVHSSION -------------· 

------ BOARD OF ZONING ADJUSTMEN1', B"\' J~LlliFORD 1V10Y, 
THE JAlVUSON L. 'NlUlW.BAJJl\fi} DIRJI,"\C'f(UL 
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DiSTRICT OP COLUMBIA "-... ASTER VOL. 56 • NO. 50 •. , DECEMBER '11 ZOO~ 

23,201\J 

Application of William Rasiliko. pursuant to ll DCM R & 3 I 04 .. I. and 
i B 3 I 03 .2. for a variance from the lot occupancy requirement" under 

403. a variance to enlarge a structure devoted to a nonconformmg u"'' 
under subsection 2002.5, and a special exception to change a 
nonconforming usc (beauty salon) to another nonconforming use {art 

I I 
ANC-2A 

gallery and community center) under section 2003, in the R-4 District at. 
premises 1916 9'h Street. N. W. (Square 36 L I 

WARD TWO 

Apf)eal of West J~:nd Citizens Association. pursuant to ll DCl\fR 
3100 and 3101., from a November 4, 2009, decision ofthe Zonmg 
AdministratOI\ Department of Consumer and Regulatory Affairs, to 
Certificate of Occupancy No. COl000323, a ston: (FoBoClro). 
in the R-5-E District at premises 2140 F StreeL N.W. (Square lO. Lot Rll 

NOTE~ 

an applicant or appellant to appear at the public hearing will ~uhlcct tiK 

or appeal to dismissal at the discretion of the Board. 

Failure of an applicant or appellant to be adequately prepared to present the application or 
to the Board, and address the required standards of proof for the application or 

appeal, may subject the application or appeal to postponement. dismissal or deniaL 
public hearing in these cases will be conducted in accordance with the provisions 
Chapter t of the District of Columbia Municipal Regulations, Title ll. and 

lo Subsection 3117.4 of the Regulations, the Board wiH impose time lirnits 
the testimony of all individuals. 

tndividuals and organizations interested in any application may testify at the 
hearing or submit v..Titten comments to the Board. Individuals and organizations wishing 
party status in any case before the Board must request that status and should do so in 
writing not less than fourteen ( 14) days prior to the date set tor the public hearing on the 
particular application in accordance with Subsection 3106.2. All and comment<> 
should submitted to the Board through the Director, Office of 441 4tn SlreeL. 

NW. Suite 210, Washington, D.C. 2000 I. Please include number on 
r..:nrres.pondence. 

FOR FURTHER INFORMATION, CONTACT THE OFFICE OF ZONING AT 1202~ 
lt. 

MARC U. LOUI>, CHAIRMAN, SFIANE L, J)JCfTMAN. MERifliTH H. 
MOLDJ<~NHAU~:R AND A MEMBER OF THE U)NJNt:i COMMISSION ~-----··----· 

----- HOARD 6F ZONING AD.JUS'fMENT. BY J;J..,Jf:lt)RD MOY. SECRJDTARY 
Tf·JE .JAMISON L WEI¥,1JA.IJM~ DIREcl'OR. 
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Attachment E 

Attachment E: Rebuttals to Selective Statements in the Foggy Bottom Grocery's Motio~~ 

• p. 1, #1- "The WECA does not represent the residents: of Foggy Bottom; the WECA does 
not have standing to Appeal the Decision" - untrue and untrue - the WECA does represent 
the permanent residents and does have standing, as evident by the fact that it has bl;::en 
accepted as a "Party" in many zoning cases before the Zoning Commission and tht:~ BZA. 

• p. 1, #2- "The Appeal is factually incorrect" -tmtrue. 

• p. 1, # 5- "There is substantial community support for Foggy Bottom Grocery" -1mtrue- as 
indicated in the cover letter, in the WECA's 12/9/09 .ABC Board testimony, the WECA 
stated that the Foggy Bottom Grocery presented no (zero) testimony or support 
correspondence from any permanent resident who lives East of 23rd Street, which is the 
immediately impacted neighborhood. 

• p. 1, para. 1 under Facts & Timelline- "as if it were in a C-1 zone"- untrue- the Foggy 
Bottom Grocery is a limited grandfathered use in an R-5-E zone,, i.e., it has never had any 
Commercial (C) zoning. 

• pp. 2-3, last para. & ff- "There is no statement or indication in the [Revocation] Notice that 
either the Zoning Office or Zoning Administrator ... believes that JIJr. Hart misrepresented 
any disclosures in his application for the Certificate of Occupancy in August 2008''' - as 
stated on page 2 of Attachment B: 

"The WECA very much objects to the Applieant's erroneous: false statement claim on p. 
8, especially since the Applicant filed three (3) false applications, which are subject to 
ABC law §2:5-401(c) ("The making of a false statement, whether made with or without 
the knowledge or consent of the applicant, shall, in th{~ discretion of the Board, constitute 
sufficient cause for denial of the application or revocation ofth;:: license"): 

o On 8/21/08, the Applicant claimed in a Certifieate of Occupancy (CofO) 
application that the "Prior Use" included a "Sandwich Shop" (Attachment C). As 
a consequence, on 10/14/09, the Zoning Administrator revoked the Cof10, 
directing the Applicant to file a Board of Zoning Adjustment (BZA) application." 

• p. 3, para. 3 under WECA Representation and Standing - "Upon information and belief, 
WECA has a voluntary membership of less than 30 members ... and most of whom do not 
live within two blocks of Foggy Bottom Grocery"- completely untrue (i.e., total fabrication) 
and untrue. 

• p. 3, para. 4 under this section- "\VECA did not properly convene the Board meetings, 
consider motions, or vote, and therefore \VECA had no authority to appeal" - untrue - see 
full discussion in Attachment B. 

Board of Zoning Adjustment
District of Columbia

Case No. 18031
13

Board of Zoning Adjustment
District of Columbia

Case No. 18031
13

Board of Zoning Adjustment
District of Columbia

Case No. 18031
13



• p. 4, top- "'in violation of the WECA By-Laws, the Board Meetings were called and 
conducted in such a way to manipulate the appearance of authority''' -untrue - see full 
discussion iln Attachment B. 

• p. 4, 1st bullet- "the Board Meetings were called by Ms. Kahlow not by the Presidt~nt" -
untrue - see the WECA President's affidavit in Attachment B. 

• p. 4, 2nd bullet- "Mr. Hart was not allowed to participate in discussion or any voting"- Mr. 
Hart does not understand recusal by Board Members - also, see the p. 2 discussion in 
Attachment B of standard practice for rec:usals by Board Members on non-profit Boards. 

• p. 4, below bullets- "These above noted violations of the By-Laws and of Parliamentary 
procedure are substantial and significant violations of fairness and due process" -untrue -
there were no violations of the WECA' s bylaws :md no violation of parliamentary procedure. 

• p. 4, 2nd para. under The WECA Appeal is Factually Incorrect- ''Nt:::ither the Board of Zoning 
Adjustment nor Zoning Administrator Matt LeGrant denied either the 8/21/08 or the 11104/09 
applications" -untrue since, the Zoning Administrator issued a 1 0/J 4/09 Revocation of the 
8/21108 CofO, stating that it ''was issued in error''' because "[fjor changes in ownership of 
structures ... a new Certificate of Occupancy shall be issued in the name of the new owner ... 
provided there is no proposed change in use" (pp. 1-2). 

• p. 5, para. 1 in this section- "The building has not been 'long vacant'"- the grocery has been 
closed well over 1 year and was closed many months before any renovation began. 

• p. 5, para. 1 -"The former owner used primarily the basement and J[irst floor for retail sales" 
- untrue - the former owner only used the first floor for retail sales, as so testified in the 
12/9/09 ABC hearing; in fact, the prior owner's application to also use the basement was 
denied by the BZA ( 4116/98 BZA Denial Order No. 16249). 

• p. 5, last para. in this section- "Mesco, Inc. had prepared and solid prepared food items"­
untrue. 

• p. 5, 1st para. in next section- "the Foggy Bottom Grocery was grandfathered as if a C-1 
property" -untrue, as indicated above -thus, the following text is not applicable. 

• p. 7, para. 1 under Application ofLaches and Estoppel- "WECA's efforts to attack the 
August 21, 2008 Certificate of Occupancy arose more than 12 months after it was issued"­
the WECA had no knowledge of the 8/21/08 CofD until close to the time it filed its 8/31109 
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ABC Protest. In fact, the Foggy Bottom Grocef'J was closed the whole year, not allowing 
anyone to review the CofO. 

• p. 8, 1st para. under There is Substantial Community Support for Foggy Bottom Grocery­
untrue, as stated above: "the Foggy Bottom Grocery presented no (zero) testimony or support 
correspondence from any permanent resident who lives East of23rd Street, which is the 
immediately impacted neighborhood"- however, there is support from George Washington 
University (GWU) students who are not permanent residents. 

• p. 8, same para. -"often in the interest of a couple of individuals" --untrue and an outrageous 
claim. 
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