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Appeal of West End Citizellls Association 

) 
) 
) 
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Case Number: 18031 

,-----,) 

FOGGY BOUQM GROCERY'S OPPOSlTION TO WECA'S MOltON FOR 
RECONSIDERATION 

I. FOGGY BOTTOM GlROCERY, LLC JOllNS THE DCRA'S OPPOSITION TO 
THE APPELI"ANTS MOTION FOR RECONSIDERTION. 

The Owners and Managers of Foggy Bottom Grocery ("FoBoGro") deny the validity of 

the issues raised in the West lEnd Citizens' Association ("WECAIt) Motion for Reconsideration 

andjoin the DCRA in asserting opposition to the W1~CA motion. FoBoGro asserts that the 

DCRA has correctly pointed out that the burden of proof in the Appeal Number 18031, 

according to 11 DCRM: §3119.2, rested on the Appellant, and that WECA failed in putting forth 

persuasive evidence before the Board of Zoning Adjustment (~BZA"). WECA's arguments lack 

merit in its misapplication of the law and failure to cite supporting authority. 

The undisputed facts showed that the Foggy Bottom Grocery was established in 1946, in 

an 1835 square foot, three-floor townhouse at what is now 2140 F Street, NW in the Foggy 

Bottom area across thi: street from The George Wasbington University (liThe G\VU") campus. 

With the enactment of new zoning laws in 1958, the property was grandfathered. as a C-l 

property in what was then an R-5-C zone. 

According to the ZOre<:ords on file. relevant statistics for the premises a.re: 

(a) Lot square footagt,: 
(b) Building square fi)()1:age: 

BaseIru!nt: 
1st Floor. 
2nd. Floor: 

(c) FAR [(a)/(b) = FA.R}: 

3,824.34 
1835 
476 with Occupancy of 16 
986 \\-ith Occupancy of 17 
419 with Occupancy of 12 

.479 

In C-l properties the allowable Floor Area Ratio (ltf~AR") is 1.0. See 11 DCMR 771. 
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neighborhood l[hdlity. 

Hire employees. 

Enter into contraets with distributors for grocery inventory. 

Apply for transfer of the Class B Retail License from the A1coholilc Beverage 

Regulatilon Administration ("ABRA"), which transfer was approved in January 

2010. 

In addition, and in reliance on. the Certificate of Occupancy issued in August 20018: 

The GVlU, the owner of the building, obtained approval from the Federal 

Commission o:n Fine Arts ("CF A") for the architectural plans for the building due 

to its hiHtorie nature. 

• The G\VU obtuned demolition and building pennits fTOm the ZO to begin 

renovations to the building according to the plans approved by the: CFA. 

• The GWU invested in the construction and renovation to the property. 

After the Zoning Ad1l1linistrator C"ZA") issued a Notice to Rcvo~c the August 21,2008 

Certificate of Occupancy, which notice indicated its issuance was due to an error on the part of 

the Zoning Ojjice. Hart acted promptly to respond to the ZA's concerns, with the result that on 

November 4, 2009 the ZO issued a second Certificat·e of Occupancy, which action WECA 

appealed in this Case Number 18031, and lost. 

Although FoBoGro does not believe it was eITor to issue either tht~ August 21. 2008 or 

November 4, 2009 Certificatc:s of Occupancy if thcr<: was any error in 111(: issuance of FoBoGro' s 

Certificate of Occupancy, such ,error was made within the ZO. Hart and others a(:ted in good 

faith, reasonable reliance on the actions of the ZOo Action against the Ce1:tificatc ofOecupancy 

at this late date will cause irreparablle harm, significant expense and serio IUS f1113ncialloss to 

many parties including FoBoGro, its investors and The GWU (llOst investments), FoBoGro's 

employees (lost jobs), the l()(~al community (Jost services)., and the District of Columbia (lost 

revenues). 

Over $1,000,000 and oth\::r re:,ources were expended on the purchasc ofth(~ business, 

retaining architects and engineers, obtaining permits, licenses, authorizations, and inspections 

from DCRA, the ABRA, the ZO, and the CF A, entering into vendor relationships, surveying the 
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community, and other actions rdated to construction, and opening and running the business. The 

approvals by DCRA, ABRA. aIlld CF A support the merit of the renovations to the premises and 

their use as being consistent with thte Zoning Regula1ions and other local and federal laws and as 

not having detrimental impact on the peace, quiet, traffic and real estate values of the area. 

In addition, FoBoGro a110ws a greater number of services and products to be readily 

accessible to the largely pedestrian ~~ommunity of Foggy Bottom. For example, although the 

neighboring Pla7.A Hotel has a restaurant/cafe. it offers no products or commercial services for its 

guests like those offered at FoBoGro. Likewise, neither the recently constructed 474 room 

residence hall across the street, the adjacent Fraterni1Y and Sorority town homes, nor the nearby 

high rise apartments have convtmience stores within their premises, highlighting the need for the 

services and products that FoBoGro offers. 

WECA failed to demonstrate any detriment to the public good or impainmmt to the intent, 

purpose, and integrity of the Zoning Pian for the District of Columbi~ zoning laws or zoning 

regulations in its monon for reconsideration. 

m. WECA'SAPPEALJ~AILSTOSHOWAVARIANCEISATISSUE .. 

A. A Use Varianlr:e is Not Applicable or Necessary in this Case 

Use Variances permit uses that are ordinarily prohibited for a property. Palmer v Board 

of7.oning Adjustment, 287 A2d 535, 542 (D.C. App. 1972)(applicant sought a use that was not 

within the matter of right uses III au R-4 zoning district). Because FoBoGro is not cbanging the 

use ofthe property, a Use Variance was not necessruy in this case, and the three-·part test set 

forth in II OCMR §3103.2 was not applicable. 

B. An Area Variance ~~ Not Applicabl.e in this Case 

An Area Variancc is not at issue because there is n.o change to the square: footage of the 

building and the FAR for this pro~:rty is not exceeded. An Area Variance does not alter the 

character of the Zoning District, but involves chang€:s or additions to the structures that are 

outside of the parameters of the Zoning Regulations .. 

In this case, although WEeA arg'ues that the use of the three floors of the premises 

violates the law, the use of all 1835 square feet of interior space: of the building for the business 

docs 110t exceed the FAR of this property. The FAR ratio of the 1835 square foot store is 0.479 

or less than one-half of the allowable 1.0 FAR for a C-I property. The renovations to the 
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CERTIFICATE OF' SERVICE 

I hereby certifY that on September 13, 2010 a copy of this submission was mailed by US 
Mail to the foHowing: 

Matthew LeGrant, Zoning Adnilnistrator 
Department of Consumer and RJ~atory Affairs 
Building and Land Regulation Administration 
1100 4th Street, SW Room 3100 
Washington, DC 20024 

Melinda Boling 
Acting General Counsel 
Department of Consumer and Regulatory Affairs 
1100 4th Street, SW 5th Floor 
Washington, DC 20024 

Jay A. Surabian, Esq, 
Assistant Attorney General 
Department of Consumer and Regulatory Affairs 
1100 4th Street, SW 5th Floor 
Washington, DC 20024 

Advisory Neighborhood Commission 2A 
West End Library 
1101 24th Street, NW 
Washington, DC 20037 

Martin P. Sullivan 
Sullivan Styles & Barros, LLP 
1990 M. Street, NW Suite 20'0 
Washington, DC 20036 
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VVashington, He 20001 

) 

2;]1D 

Appeal of West End Citizens Association 
) 
) 
) 

Case Number: 18031 

-----) 

FOGGY BOTTOM GROCERY'S OPPOSITION TO WECA'S MOTION FOR 
RECONSIDERATION 

I. FOGGY BOTTOM GROCERY, LLC JOINS THE DCRA'S OPPOSITION TO 
THE APPELLANTS lWOTION FOR RECONSIDERTION. 

.,- ~ .. ~-.,. 
, ~~-;::.-

The Owners and Managt;~rs of Foggy Bottom Grocery ("FoBoGro") deny the validity of 

the issues raised in the West End Citizens' Association ("WECA") Motion for Reconsideration 

and join the DCRA in asserting opposition to the WECA motion. FoBoGro asserts that the 

DCRA has correctly poimted out that the burden of proof in the Appeal Numbt:r 18031, 

according to 11 DCRM § 3119.2, rested on the Appt~llant, and that WECA fail~;:d in putting forth 

persuasive evidence before tht: Board of Zoning Adjustment ("BZA"). WECA's arguments lack 

merit in its misapplication of the: law and failure to dte supporting authority. 

The undisputed facts showed that the Foggy Bottom Groct~ry was established in 1946, in 

an 1835 square foot, three-floor townhouse at what is now 2140 F Street, NW in the Foggy 

Bottom area across the street from lbe George Washington University ("The GWU") campus. 

With the enactment of new zoning laws in 1958, the property was grandfather~;:d as a C-l 

property in what was then an R-.5-C zone. 

According to tht;~ ZO records. on file, relevant statistics for the premises are: 

(a) Lot square footage: 
(b) Building square footage: 

Basement: 
1st Floor: 
2nd Floor: 

(c) FAR [(a)/(b) = FAR]:: 

3,,824.34 
1835 
476 \vith Occupancy of 16 
986 with Occupancy of 17 
419 with Occupancy of 12 

.479 

In C-l properties the allowabll;: Floor Area Ratio ("FAR") is 1.0. See 11 DCMR 771. 
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£xcept for <l. ;short period of closure to pennit renovations under the new management, the 

nonconforming use of the premises as a grocery store has been continuous for 64 years. From 

1958 through 2008, the Foggy Bottom Grocery operated under seven prior owners, as 

demonstrated by the Certificates of Occupancy on fille in the Zoning Office ("ZO"). 

II. ESTOPPEL APPLIES TO PRECLUDE ANY CHANGE TO THE BZA ORDER. 

The facts of this case and the law of estoppel are clear. The Zoning Board has previously 

noted that, "To make a case of Estoppel, [a party] must show that it: (1) acted in good faith, (2) 

on the affirmative acts of a municipal corporation; (3) made expensive improvements in reliance 

of the Certificate of Occ:upancy." See BZA Appeal 17109 of Kalorarna Citizen's Association 

dated November 8,2008. See e.g., District o/Columbia v. Cahill, 60 D.C. App. 342, 54 Fed 2d 

453 (1931)(City estopped to revoke certificate of occupancy due to the: good nuth ofthe parties, 

the mistakes of the municipal agency, the significant cost and change of position, and the balance 

of equities in favor of the property owner.) See also Sisson v. District of Columbia Board of 

Zoning Adjustment, 805 A.2d 964, 972 (D.C. 2002). 

In this matter, while negotiating the purchase of the Foggy Bottom Groce:ry from Mesco, 

Inc., the managing member of FoBoGro, Kristopher D. Hart, acted in good faith to apply for a 

Certificate of Occupancy from the ZO in August of 2008.. After obtaining the Certificate of 

Occupancy, Hart procee:ded to: 

Purchase the business from Mesco, Inc. 

Sign a 15-year lease with The GWU, the owner of the property. 

• Contract for arehitectural and engineering plans. 

• Enter into contmets for construction, for upgrades to code and renovations to the 

building (none of which increased the usable square footage of the building). 

• Accept investments of and allocate over $1,000,000 to\vards renovations, 

expenses and business operations. 

• Pay the city the: $1,300 per month in real e:state taxes. 

• Notify the community of the improv(~ments to and the re-opening of this 
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• 

neighborhood fa<:ility. 

Hire employees. 

Enter into contraets with distributors for grocery inventory . 

• Apply for transfer of the Class B Retail License from the Alcoholic Beverage 

Regulation Administration ("ABRA"), which transfer was approved in January 

2010. 

In addition, and in reliance on the Certificate ofOcc:upancy issued in August 20108: 

• The GWU, the owner of the building, obtained approval from the Federal 

Commission on Fine Arts ("CF A") u:)r the: architectural plans u)r the building due 

to its historic nature. 

• The GWU obtained demolition and building permits from the ZO to begin 

renovations to the building according to the plans approved by the CF A. 

• The GWU inve:st,ed in the construction and renovation to the property. 

After the Zoning Administrator ("ZA") issm::d a Notice to Revoke the August 21, 2008 

Certificate of Occupancy, which notice indicated its issuance was due to an error on the part of 

the Zoning Office, Hart acted promptly to respond to the .ZA's concerns, with 1he result that on 

November 4,2009 the ZO issued a second Certificate of Occupancy, which action WECA 

appealed in this Case Number 1803 1, and lost. 

Although F oBoGro does not believe it was e:rror to issue either the August 21, 2008 or 

November 4, 2009 Certificates of Occupancy if there was any error in the issuancl;: of FoBoGro's 

Certificate of Occupancy, such error was made within the ZO. Hart and others alcted in good 

faith, reasonable reliance on the actions of the ZO. Action against the Certificate of Occupancy 

at this late date will cause irre]parable harm, significant expense and serious finandalloss to 

many parties including FoBoGro, its investors and The GWU (lost investments), FoBoGro's 

employees (lost jobs), the local eommunity (lost services), and tht;: District of Columbia (lost 

revenues). 

Over $1,000,000 and other resources were expended on 1he purchase of the business, 

retaining architects and engineers, obtaining permits, licenses, authorizations, and inspections 

from DCRA, the ABRA, the 2:0, and the CF A, entering into vl;:ndor relationships, surveying the 
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community, and other actions related to construction, and opening and running ilie business. The 

approvals by DCRA, ABRA, and CF A support the merit of the renovations to the premises and 

ilieir use as being consistent with ilie Zoning Regulations and oilier local and federal laws and as 

not having detrimental impact on ilie peace, quiet, traffic and real estate values of the area. 

In addition, FoBoGro allows a greater number of services and products to be readily 

accessible to ilie largely pedestrilan community of Foggy Bottom. For example, aliliough ilie 

neighboring Plaza Hotel has a restaurant/cafe, it offc~rs no products or commercial services for its 

guests like those offered at FoBoGro. Likewise, neililier the recently constructed 474 room 

residence hall across the stree1t, 1he adjacent Fraternity and Sorority town homes, nor the nearby 

high rise apartments have convenience stores within their premises, highlighting ilie need for the 

services and products that FoBoGro offers. 

WECA failed to demonstrate any detriment to the public good or impairment to the intent, 

purpose, and integrity of the Zoning Plan for the District of Columbia, zoning laws or zoning 

regulations in its motion for r(;~c()nsideration. 

III. WECA'S APPEAL F'AILS TO SHOW A VARIANCE IS AT ISSUE. 

A. A Use Variance l~ Not Applicable or Necessary in this Case 

Use Variances permit lllSles that are ordinarily prohibited for a property" Palmer v Board 

ojZoning Adjustment, 287 A.2d 535, 542 (D.C. API'. I 972)(applicant sought a use that was not 

within the matter of right uses in an R-4 zoning district). Because FoBoGro is not changing the 

use of the property, a Use Variance was not necessary in this case, and the thrt!e'-part test set 

forth in 11 DCMR §3103.2 was not applicable. 

B. An Area Variance is Not Applicable' in tlds Case 

An Area Variance is not at issue because there is no change to the square footage of ilie 

building and the FAR for this property is not exceeded. A.n Area Variance does not alter the 

character of ilie Zoning District, but involves changl~s or additions to the structures that are 

outside of ilie parameters of the Zon~ng Regulations. 

In this case, although Wl~CA argues that ilie use of ilie three floors of the premises 

violates the law, the use of all 1835 square feet of interior space of the building for the business 

does not exceed the FAR oftb~s property. The FAR ratio of the 1835 square foot store is 0.479 

or less ilian one-half of the allowable 1.0 FAR for a C-l property. The renovations to the 
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building did not result in moving any weight-bearing structure or constructing new structures on 

the property. Rather the building's shell remained intact; there is no encroachment upon 

neighboring properties' air, light or view. 

Because there is no incn::ase in the building squar1e footage or any changes to the 

configuration of the building upon the lot, neighborilng properties are unlikely to experience any 

negative impact simply because the Certificate of Occupancy allows the entin:: building to be 

used most effectively and effidtmtly for the business. WECA failed to show a violation of the 

variance provisions of the zoning laws or a negative: impact on the community as a whole by 

FoBoGro's use of the full 1835 square feet of the premises. 

IV. CONCLUSION. 

The BZA considered substantial information resp'ecting the plans for FoBoGro as a 

business and the fact that the ZO, ZA, and DCRA were significantly involved in the construction 

permits, review of plans for renovations, and required inspections the property when it decided 

Case Number 18031. Therefore, and for the reasons articulated above and supported by the 

record, FoBoGro urges that the Motion for Reconsideration be denied. 

Respectfully submitted on behalf of Foggy Bottom Grocery, LLC 

. \ __ &-7'!,~?iC4.'fj};~Lt{~,Cz..~ . .-/ ) ___ _ 
Constance J. MillerJl 
Manning Sossamon, PLLC 
1120 20th Street, Suite: 700 N 
Washington, DC 20036 
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IlOftl"cl of Zoni.ng Adjustment 
441 4th Street, NW, Room 220 

Washington, DC 20001 

Appeal of West End Citizens Association 

) 
) 
) 
) 

--------) 

Case Number: 180]1 

FOGGY BOTTOM GROCERY'S OPPOSITION TO WECA'S MOTION FOR 
RECONSIDERATION 

I. FOGGY BOTTOM GROCERY, LLC JOIl~S THE DCRA'S OPPOSITJ[ON TO 
THE APPELLANTS MOTION FOR RECONSIDERTION. 

The Owners and Managers efFeggy Bettem Grocery ("FeBeGro") deny the validity ef 

the issues raised in the West End Citizens' Asseciatien ("WECA") Metion fer Reconsideratien 

andjein the DCRA in asserting eppesitien te the WECA metien. FoBeGro asselts that the 

DCRA has cerrectly peinted lOut that the burden ef proef in the Appeal Number 18031, 

according te 11 DCRM § 3119.2, rested en the Appellant, and that WECA failed in putting ferth 

persuasive evidence befere the Board of Zoning Adjustment ("BZA"). \VECA's: arguments lack 

merit in its misapplication efthe law and failure to cite supporting authority. 

The undisputed facts showed that the Foggy Bettem Grocery was established in 1946, in 

an 1835 square foot, three-floor townhouse at what is now 2140 F Street" NW in the Feggy 

Bettem area across the street from The Geerge Washington University ("The GW1]II') campus. 

With the enactment ef new zening laws in 1958, the preperty was grandfathered as a C-l 

property in what was then an R·5··C zene. 

Accerding te the ZO recerds en file, relevant statistics fer the premises are: c;::;; 

(a) Lot square feotage: 
(b) Building square feetage: 

Basement: 
1st Floer: 
2nd Fleor: 

(c) FAR [(a)/(b) = FAR]: 

3,824.34 
1835 
476 with Oceupancy ef 16 
986 with Occupancy ef 17 
419 with Occupancy ef 12 

.479 

In C-1 properties the allowable Fleer Area Ratie ("FAR") is 1.0. See 11 DCMR 771. 
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Except for a short period of closure to permit renovations under the new management, the 

nonconforming use of the premisl~s as a grocery store has been continuous for 64 years. From 

1958 through 2008, the Foggy Bottom Grocery operated under seven prior owners, as 

demonstrated by the Certificates of Occupancy on file in the Zoning Office ("ZOI"). 

II. ESTOPPEL APPLIES: TO PRECLUDE ANY CHANGE TO THE BZA ORDER. 

The facts of this case and t:h~~ law of estoppel are clear. The Zoning Board has previously 

noted that, "To make a case oflEstoppel, [a party] must shOlw that it: (1) acted in good faith, (2) 

on the affirmative acts of a municipal corporation; (3) made expensive improvements in reliance 

of the Certificate of Occupancy." See BZA Appeal 17109 of Kalorama Citizen's Association 

dated November 8, 2008. See e.g., District of Columbia v. f:;ahill, 60 D.C. App. 342, 54 Fed 2d 

453 (1931 )(City estopped to revoke certificate of occupancy due to the good faith of the parties, 

the mistakes of the municipal agency" the significant cost and change of position, and the balance 

of equities in favor of the property owner.) See also Sisson v. District of Columbia Board of 

Zoning Adjustment, 805 A.2d 964, 972 (D.C. 2002). 

In this matter, while negotiating the purchase of the Foggy Bottom Grocery from Mesco, 

Inc., the managing member of FoJBoGro, Kristopher D. Hmt, acted in good faith to apply for a 

Certificate of Occupancy from th{: ZO in August of2008. After obtaining the Certificate of 

Occupancy, Hart proceeded to: 

• Purchase the business from Mesco, Inc. 

Sign a 15-year le:ase with The GWU, the owner of the property. 

• Contract for architectural and engineering plans. 

• Enter into contracts for construction, for upgrades to code and renovations to the 

building (none OIf which increased the usabl~: square footage of the building). 

• Accept investments of and allocate over $1,000,000 towards renovations, 

expenses and business operations. 

Pay the city the $1,,300 per month in real estate taxes. 

• Notify the community of the improvements to and the re-opening of this 
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• 

• 

• 

neighborhood facillity. 

Hire employees. 

Enter into contracts with distributors for grocery inventory. 

Apply for trans£~r of the Class B Retail Lice:nse fl~om the Alcoholic Beverage 

Regulation Administration ("ABRA"), which transfer was approved in January 

2010. 

In addition, and in reliance on the Certificate of Occupancy issued in August 2008: 

• 

• 

The GWU, the owner of the building, obtained approval from the Federal 

Commission on Fine .Arts ("CF A") for the architectural plans for the building due 

to its historic nature. 

The GWU obtained demolition and building permits from the ZO to begin 

renovations to the building according to the plans approved by the CF A. 

• The GWU invested in the construction and renovation to the property. 

After the Zoning Administrator ("ZA") issued a Notice to Revoke the August 21, 2008 

Certificate of Occupancy, which notice indicated its issuance was due to an error on the part of 

the Zoning Office, Hart acted promptly to respond to the ZA's concerns, with the result that on 

November 4,2009 the ZO issm:d a second Certificate of Occupancy, which action WECA 

appealed in this Case Number 18031, and lost. 

Although FoBoGro doe::s not believe it was error to issue either the August 21l, 2008 or 

November 4, 2009 Certificates of Occupancy ifthere was any error in the issuance of FoBoGro's 

Certificate of Occupancy, such error was made within the ZOo Hart and others aet<:::d in good 

faith, reasonable reliance on tht: actions of the ZOo Ac:tion against the Certificate of Occupancy 

at this late date will cause irreparable harm, significant expense and serious financilalloss to 

many parties including FoBoGro, its investors and The GWU (lost investments), FoBoGro's 

employees (lost jobs), the local community (lost services), and the District of Columbia (lost 

revenues). 

Over $1,000,000 and oth<:::r resources were expended on the purchase of the business, 

retaining architects and engineers, obtaining permits, licenses, authorizations, and inspections 

from DCRA, the ABRA, the ZO, and the CF A, entering into vendor relationships, surveying the 
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community, and other actions related to construction, and opening and running the business. The 

approvals by DCRA, ABRA, and CF A support the merit of the renovations to the premises and 

their use as being consistent with the Zoning Regulations and other local and federal laws and as 

not having detrimental impact on the peace, quiet, traffic and real estate values of the area. 

In addition, F oBoGro allows a greater number of services and products to be: readily 

accessible to the largely pedestrian community of Foggy Bottom. For example, although the 

neighboring Plaza Hotel has a res,taurant/caf6, it offers no products or commercial services for its 

guests like those offered at FoBoGro .. Likewise, neither the recently constructed 474 room 

residence hall across the street, the adjacent Fraternity and Sorority town homes" nor the nearby 

high rise apartments have convenien(;e stores within their premises, highlighting the need for the 

services and products that F oBoGro offers. 

WECA failed to demonstralte any detriment to the public good or impairment to the intent, 

purpose, and integrity of the Zoning Plan for the District of Columbia, zoning laws or zoning 

regulations in its motion for rec:onsideration. 

III. WECA'S APPEAL FAIlLS TO SHOW A VARIANCE, IS AT ISSUE.. 

A. A Use Variance is Not Applicable or Necessary in this Case 

Use Variances permit uses that are ordinarily prohibited for a property. Palmer v Board 

ojZoning Adjustment, 287 A.2d 535,542 (D.C. App. 1972)(applicant sought a use that was not 

within the matter of right uses in an R-4 zoning district). Because FoBoGro is not changing the 

use of the property, a Use Variance was not necessary in this case, and the three-part test set 

forth in 11 DCMR §3103.2 was not applicable. 

B. An Area Variance is Not Applicable in this Case 

An Area Variance is not at issue because there is no change to the square footage of the 

building and the FAR for this property is not exceeded. An Area Variance does not alter the 

character of the Zoning District, but involves changes or additions to the structures that are 

outside of the parameters of the Zoning Regulations. 

In this case, although WECA argues that the use of the three floors of the premises 

violates the law, the use of all 1835 square feet of interior space of the building £or the business 

does not exceed the FAR of this property. The FAR ratio of the 1835 square foot store is 0.479 

or less than one-half of the allowable 1.0 FAR for a C-I property.. The renovations to the 

4 

Board of Zoning Adjustment
District of Columbia

Case No. 18031
27

Board of Zoning Adjustment
District of Columbia

Case No. 18031
27



building did not result in moving any weight-bearing struc1ure or constmcting new s.tructures on 

the property. Rather the building's shell remained intact; there is no encroachment upon 

neighboring properties' air, light or view. 

Because there is no increase in the building square footage or any changes to the 

configuration of the building upon the lot, neighboring properties are unlikely to experience any 

negative impact simply becausl~ the Certificate of Occupancy allows the entire building to be 

used most effectively and efficiently for the business. WECA failed to show a violation of the 

variance provisions of the zoning laws or a negative impact on the community as a whole by 

FoBoGro's use of the full 1835 square feet of the premises .. 

IV. CONCLUSION. 

The BZA considered substantial information respecting the plans for FoBoGro as a 

business and the fact that the ZO, ZA, and DCRA were significantly involved in the construction 

permits, review of plans for renovations, and required inspections the property when it decided 

Case Number 18031. Therefore, ,md for the reasons articulated above and supported by the 

record, FoBoGro urges that the Motion for Reconsideration be denied. 

Respectfully submitted on behalf of Foggy Bottom Grocery, LLC 

!Constance J. Miller! 

Constance 1. Miller 
MaJming Sossamon, PLLC 
1120 20th Street, Suite 700 N 
·Washington, DC 20036 
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CERTIFICATE OF SERVICE 

I hereby certify that on September 13,2010 a copy of this submission was mailed by US 
Mail to the following: 

Matthew LeGrant, Zoning Administrator 
Department of Consumer and Regulatory Affairs 
Building and Land Regulation Administration 
1100 4th Street, SW Room 3100 
Washington, Dc 20024 

Melinda Boling 
Acting General Counsel 
Department of Consumer and Regulatory Affairs 
1100 4th Street, SW sth Floor 
Washington, Dc 20024 

Jay A. Surabian, Esq. 
Assistant Attorney General 
Department of Consumer and Regulatory Affairs 
1100 4th Street, SW sth Floor 
Washington, Dc 20024 

Advisory Neighborhood Commission 2A 
West End Library 
1101 24th Street, NW 
Washington, DC 20037 

Martin P. Sullivan 
Sullivan Styles & Barros, LLP 
1990 M. Street, NW Suite 200 
Washington, DC 20036 
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