
2/23/10 Testimony of Barbara Kahlow 
on BZA Cage :It 1 ROJ 1 - Appeal of WECA for 2140 F Street CofO 

I, Barbara Kablow, am testifying on behalf of the West End Citizens Association (W:ECA), the 
oldest citizens organization in the Foggy Bottom-West End area. Thl~ WECA, founded in the 
1890's and one of the oldest citizen associations in DC, is primarily interested in maintaining the 
quality of life for the existing residential community in Foggy Bottom-West End. 

On 11110/09, the WECA submitt,ed an Appeal of the 1114 issuance by the Department of 
Consumer and Regulatory Affairs (DCRA) ofa Certificate of Occupancy (CofO) for 2140 F 
Street, N.W. (Square 81, Lot 811). This CofO improperly expanded the use ofa grandfathered 
I-story grocery store (the old "Foggy Bottom Grocery") in an R-5-E District to a 3-story grocery 
store ("FoBoGro") with an "accessory prepared food shop" without the needed review by the 
Board of Zoning Adjustment (BZA) for Variance or Special Exception reliefi

. This site, which 
is outside of the George Washington University (GWU) campus plan area is in the middle of a 
huge residential (R-5-E and R-5-D) district (see Attachment A) and very near six high-rise 
apartment buildings.2 

Here is a chart of the proposed changes, each of which I ,will discuss in my testimony as well as 
the relevant DC law, case law, DC regulations, and three prior relevant BZA cases - two of 
which were Denied and one of which was Dismissed. 

Aspect old Foggy Bottom Grocery planned FoBoGro 
square feet 1,000 s.f. 1,835 or 1,845 s.f. 
number of floors 1 st floor only basement, 1 st & 2nd 
Sandwich Shop pre-packaged only freshly prepared 

(prepared off site) (prepared on site) 

Deli 11196 ZA Disapproved, 7/09 ZA said requires 
saying requires BZA BZAOK 
Variance or Special 
Exception; 4/98 BZA 
Order Denied 

Accessory no on-site prepared foods website includes pizza 
Prepared Food and other on-site 
Shop prepared foods 
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I As discussed in this testimony, BZA Variance relief or Special Exception relief would be required for a Sandwich 
Shop, a Deli, a pizza operation, or an Accessory Prepared Food Shop. 
2 The six include: The Monroe House at 522-21 st, ~ Bfrlf@JN\f.(64'D1J-WfN1inan at 2030 F, The 
Statesman at 2020 F, The Empire at 2000 F, and The)fork ~cl'blCokJmbia 
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Report of Square 2140 F ST NW 

Selected Feature Area Mapped 

Zone Information 

Zgne Description Min Lot Min Lot Max ~% Lot FAR 

W1ri.h (I,. J>, 

R-5-E PermIts matter-or-right high density development of general residential uses, 0.00 0.00 75.00 n.OO 

1 ,_', 

SP-2 Penn its matter-or-right l11cdiUlnihigh density development inr.:luding all kinds 0 0.00 0.00 80.00 6.00 

residential uses, with limited offices for non-profit organizations. trade 

'Jssociatiom. and professionals permitted as a special exception requiring 

Search Results 

Square: Overlay: PVD: Advisory Neighborhood 

r, 

Notc I. Dc"cloprncJlI rcstnctlOns depend on a comblllation o/INltng and ovcrlays. Whcre overlays arc prescnt, rclef to the ZOllll1g rcgulatlOns for more dClilJlcd wionnatioll 

Note 2: TIle Dut<ldlSplayed In \h\; reporl apphcs 10 the usc described. for other uscs p\ca:-.c consul! thc I.Olllng regulatIons 
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Enlargement 
With respect to the 84% increase in square feet, DC law for nonconforming uses provides that 
they can be continued provided that "no enlargement is made" (currently at DC Code: § 6-
641.06a, Nonconforming use). In its Conclusions of Law and Opinion, the 10117/97 BZA Denial 
Order for the Papa John's site in a residential district of Georgetown stated, "provide4;l no 
structural alteration ... or no enlargement is made" and "Finally, the statute makes clear that a 
prior existing nonconforming use is to remain limited to its original dimensions: it mljly not be 
extended throughout the building" (emphasis added, pp. 8-9, BZA Appeal No. 16154). 

The BZA Order continues by citing DC's then interpreting regulation~, "It shall be th~~ intent of 
this title that nonconformities shall not be enlarged upon, expanded, or extended" (§ 2000.2 at 
Ibid, p. 9) and "A nonconforming use shall not be extended to portions of a structure not devoted 
to that nonconforming use at the time of enactment" (§ 2002.3 at Ibid, p. 10). The CUtTent 
regulatory text for the former is "It is the intent of this title that nonconformities may not be 
enlarged upon, expanded, or extended;" the current regulatory text for the latter is identical. 

The 4/10/89 CofO application by the old Foggy Bottom Grocery was for 1,000 s.f. The 8/21108 
CofO application by FoBoGro was for 1,835 s.f., which is a 84% enlargement. 

Number of Floors 
The transcript for the BZA's 7/23/97 hearing on this site (resulting in the 4/16/98 BZA Denial 
Order No. 16259) confrrms that the old Foggy Bottom Grocery was only on the 1 st floor: 

• "According to the information presented at an administrativle law hearing held previously 
this year concerning this location, the use of the retail grocery was provided for on the 
first floor of the structure and did not include the basement. The documentation 
presented during the hearing goes back to the earliest records maintained by the District 
of Columbia concerning this location" (p. 97). 

• "Q .... are they required to go outside to go down to the [reqm:sted expansion :into the 
basement] pizza. A [by the former Foggy Bottom Grocery owner]. No, outside. Q. SO 
they have to exit the grocery store to walk down in the front of the building inside the 
pizza operation in order to purchase pizza? A. Correct, yes .. Q. SO you will not have a 
structure in which persons can shop in the grocery store levd, go down a back stairway -­
A. No, no, they don't. (p. 30). 

In addition, a 6/26/97 letter, in the: case file for BZA No. 16259, from former Foggy Bottom 
Grocery lessee Mesco, Inc. states, "The grocery store operates out of the first full floor of the 
building." 

More recently, the 116/10 Alcoholic Beverage Control (ABC) Board Order stated in Ending #3: 
"The establishment has been operating since 1946 on one floor of a three floor building" (p. 2). 

Sandwich Shop 
The 7/23/97 transcript for the BZA hearing on Case No. 16259 confinns that the old Foggy 
Bottom Grocery did not prepare sandwiches on site: 

• BZA Member "Ms. King: Now the sign that is by the front door in this photograph that 
you have just given us that says we sell sandwiches and subs made fresh daily" sandwich 
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place - is it required that you have a deli license in order to sell sandwiches and subs 
made on the premises? Ms. Bekele [owner of lessee Meseo, Inc. ] Yes. That sandwich is 
pre-packaged" (p. 65). 

• BZA "Chairperson Hinton: Now we haven't seen a C of 0 for a deli. We have C ofO's 
for grocery. Mr. Boykin [Mesco, Inc.'s lawyer]. If! may clarify, Ms. King. The 
sandwiches that Ms. Bekele referenced are pre-packaged sandwiches that she purchases 
from her supplier. Ms. King: Made fresh daily? Ms. Bekele: Yes. Ms. King: I see. 
Mr. Boykin: They are made fresh daily from the supplier and sold by Ms. Bekele" (p. 
66). 

• ZC Member "Ms. Bennett: May I just mention, this is a license issued by the Business 
Regulation Administration [DCRA predecessor], which is different from C of O .... even 
when one has a license to operate a deli, in order to locate that deli in a place specific, it 
would then need to have a C of 0 that permits that" (p. 48). 

In addition, a 6/14/94 C of 0 for a "Grocery Store" only is in the case file for BZA No. 16259" 

• On 8/16/07, former Zoning Administrator Bill Crews sent FoBoGro owner Kris Hart a 
Denial letter saying that a use Variance would be needed from the BZA for a "Sandwich 
Shop." 

• On 10/14/09, current Zoning Administrator Matt LeGrant issued a Revocation letter about 
the proposed change in use to include a Sandwich Shop, saying "Use of a struCturl~: as a 
'sandwich shop' in an R-5-A [sic] zone is not a matter-of-right use:, and requires a variam::e 
from the Board of Zoning Ad.justment before a CofD authorizing such use may be issued. 
Therefore, CofD No. 0800102 was issued in error pursuant to 12A DCMR § 110.1l2 [sic], 
which states that '[ f]or changes in ownership of structures ... with an existing valid 
Certificate of Occupancy, a new CeJrtificate of Occupancy shall be issued in the name Df the: 
new owner (without re-inspection), provided there is no propose:d change in use.' Because 
yQU changed the prior use of the Property in your application ... CofO ... was issued in 
error" (emphasis added). 

Deli 
• On 11116/96, former Zoning Review Branch Chief [now Zoning Administrator] Edgar T. 

Nunley issued a Disapproval letter for Mesco Inc.' s request to c:hange to a "Grocery and 
Delicatessen" (in the case file for BZA No. 16259). He stated, '''The property, for purposes 
of zoning, is classified as R-5-E which does not allow your proposed use." He advised that a. 
Special Exception or Variance would be needed from the BZA to (:hange a nonconforming 
use. 

On 6/11109, FoBoGro applied (see question #15) tQ the ABC Board for a "deli" (Atta,(:hment B)" 
The 11611 0 ABC Order for the sevleral requested Substantial Changes included approval fDr a 
"take-out deli" (Finding #1) even though land use changes are the punriew of the BZA (p. 2). 

Accessory Prepared Food Shop 
Attachment C is a copy ofFoBoGro's 1111110, 11130109, and 1117110 websites offering pizza as 
well as other prepared food, such as soups. A 9/2/09 article in the Georgetown Currer~t ("GWU 
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Attachment B 

Date Approved by Board 
I I 

Date Denied by Board 
I I 

Ward/Me: ONew 

Initial: .... 

Initial: .... 

OTraufer 
(new location) 

,OIVfRNMENT OF THE DISTRICT 0, 
ABRA APPLICATION 

:°le 
------F=\ ~ ... ,_____ . 

+-[]--Stoc-k-I-o-s-ro-ra-~'_ ! o~m~1 
r. CATEGORY 2, ClASS So ENl)()RSEUENT • fi OTHER 

TntllSfer ~ 

r-. ________ ~--__ _+ ____ --__ ~_-__ --------~~~~~~--~----------_+---,---n~p~~~-
DManufacturef 
[} Wholesaler 

~tReiailer 

OA .B 
Dc 
00 

7. Nt.mber of~ 0 

o Restaurant 

OTavem 
DN9/1IClUb 
OHotet 

o Club o Entertainment 
o MulII-PurposeFadIitt o Dancing 
o Gommoo CaIrier o Cover Chaye 

SubscIiIled aod swom to before me 
0!I1111s = day of ,20 =' 

SPECIAL NOTICE 

o Sklewalk Cafe 0 Sctfekeeping 

o SuIMWGarden ~4!1Ji4.2 I 
[] 41G5.1 

o No SubStantial Ct~ 

._----------

------------

The Oistrict at CoiumIl1a IriI pIll'Iide tile appt1lpIiate seMces and amilial)' aids. iIldudIng sign language inlet'pfeters, whenever necessary to ensure eIle<;tiverormoonitatioo witII1 
members ci tile pubfic who are deaf, hearing ~ or who have 1:nIter disabilities a/fe(;Iing COOlIllunicalioos. Requesls for SElM:es lind auxiltaly aids should be rmde at ~ ten (10) 
day!. pOOr to 2I:If sdIeduIed heaing. Please ooIift the ADA C<JcrdinaIIlr at (202) «2-4423. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
ALCOHOLIC BEVERAGE REGULATION ADMINJS"rRA TION 

. BUSINESS INFORMATION 

?~~~N~1TOM t-,1lo«dlV 13:.i~~;:;r;ea~~orage ~~2,.w o~~)~ess 
,..i.WiU youbo the true and-actual owner ofthebusiness?~YesO No~ ~fno;pteasee~tn:ati'affida~> " " 

6. Will any other ~ess be conducted on tile premiseS? 0 Yes. a No If yes, please explain fully . 

. 7. Do you have or have you previously held a license for the sale of alcoholic beverages? 0 Yes gNoIfYles, 
. I~ex lam. 

8. Will any portion of the premises be used for a dwelling or a lodging house? Ci Yes ~r No If yes, is there 

~ interior access to the living quarters from the licensed area? 0 Yes 0 No 

I 
rages, or any employee =1 

ndirect/y in this busim:ss 
9. Does any manufuc/;urer, brewery, distiller, wh.olesaler or solicitor of alcoholic beve 

thereof, or any other itndividual or corporations have any fmancial interest directly or i 

or any other business holding an ABC Llcenf.e? 0 Y es ~ No If yes, please explai n fully. 

10. List the lwurs below: 
DIlYs V::1) :\~:~~, b. Honrs of Alcobolic 

p<=t Beverage 
SaleslServiceiCoDSumptioB 

Sunday From ~'1JJ1!i. To _12 4.M- From 1t! ~ To [Q~ 
Monday From _ ~ To yt .. Ac:? From 10 To 10 
TU&sday From_. _ To_rz.. ~ From \0 To 10 
wednesday' . From -- _r-.L To_rZ:~ Front In To iQ 
Thursday Frnm_ SL To_.;1.~ From 10 To l~ Friday From __ !L To--.!~~ From !~ To (-

Saturday From __ .fI- Toj2.-Mt From -~ To iQ 

List the hoW'S fur Summer Garden/Sidewalk Cai~ below: 
Days' d. Hours of Operation t!.. Hours of Alcoholic 

Beverage 
SaIes/Service/CoD8umption 

Sunday From To --- From To 
Monday F~~' __ F=~ Tuesday From . 0 ~~ . /0 

--, ---
Wednesday From To ___ 
Thursday Frnm ___ To ___ From 0 , 
Friday From --- To --- From To 
Saturday From --- To --- From To 

En 
e. Hours arLive 

t1ertainment occurring or 
c 

F 
F 
Fr 
F~o 

Fn 
Fn 

~i'J~~M . ~)* 
0: ___ .;' o· .~ .'; q .--l8'd? 
QIl1 10 ___ _ 

Fn QIl1 ___ To ___ _ 

f. Hours ofLwe -=1 
nt~,rtaiDment occurring OJ' I 
COllltmUing after 6:00 PM ) 

rom. To __ ~_I 

E 
I 

F 
F 
Fr( 
Fr 
F 
F 
F 

::. ~ • I 
rom. 0 ____ 1 
rom . ___ To -.-.- I. 
rom To ,I -:=J 
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,,, that you understand that-l 
I 

,---------\ 

14. Is there another ABC licensed establishment of the same class within 400 teet ofyotllr establishment? 0 Yes 

rj No If es. state name, address and distance. 

15. Answer the following if you are applying £or a Hotel. Tavern, Restaurant, Night Club, Club, Multi-purpoSe 
Facility, Boat or train Hcense. 

Describe the nature of operation. includlng the Itype of food served, type of entertainment, including nude 
performance(s), and any goods & sc:rvic= to be provided. If dancing is provided please indicate the dimensioml of 
the dance tloor(s) and the location(s). 

~"----,,,5;..;..l-r'-,---=DOl-'.-l 12t..J,">& 0(( CA>r-SJ U1'\ e-r fOr' a'l /..c.li' II el, C 
- p't-004-- dn S 50.4 t- <.... D (" (.. ) W 1'""J21 Nt!:) 

';~,....) 2:> &4'1::> -pi/ill) Ft.o<';)a"'~fl.vC :' eu'~ 

Gt:eYL t> I ..lJ; ~c.J/~l.- g &' '&i:~,:,t<.)~-t/.':> O'IT: Jrr /Qfh,,, 
16. Answer the following if you are applying for a R.estaunint, Hotel, or 1 avem LIcense. ' ' 

If you chec/ced "Cover Charge" in Secfum 4 ofth~ ABRA application instructions AND have a Certificate of 
Occupancy over four hundred (400) pet'JOIlS, please provide the fullowing: 

1) Copy of Public Hall Certificate of Occupancy from the Zoning Administl'llw.r; AND 
2) Copy of Entertainment Endorsement fur a Public Hall from the De:p8l1ment of Consumer llRa 

Regulatory At'fhlrs. 

17. Answer the following if you are a Hotel or Restaurant License. _'-------~ -I: 
I a. What are your projected gross annual receipts from food sales for the next twelve monlhs ($ ). f~low :1 

1 did you arrive at this amount? 

4J7{i;-7 L 

b. What are your prQiected gross annual receipts from alcoholic beverage sales for the I lext twelve months? ---I 
I ($ ) How did you arrive at this amount! _______ -----1 

~ 
18. Answer the following if you are applying for a new application or transferring own 
change or transferring to a new location. 

_., with ._.,j 
8. Give 8 detailed explanation as to what I~ffect your establ.ishment will. have on real pN 

locality, section, or portion of tile District of Columbia. 

-r~ef'e- WI'/l te flO p/fJct <TY1 fec..{ f -

operty values on the relevant \ 

p ~ tlCb;e5; - ~ 
~~~.~< .. --l 

h. Give a detailed explanation as to what effect your establishment will have on ~, ordier, and quiet includir;rl 
noise and litter, on the relevant locality, section or portion of the District of Columbia. _ _~ 

I 
hel'e will be, () 0 -fmC} e>1 peo.ce , ()('q ev I (l) r ~ 

. qUlefrte.s~ _ _..-1 
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c. Give a detailed ~lanatiOf. ,It) what etrect your establishment will have upon 1~ ... .:8tial parking needs "and ( 
vehicular traffic and pedestrian safety. I 

It applk:aat Is a Sole Proprietor. tile iadlvldual must stgD. ifPartaersll.p. eac:h pal1Der mllst siga.. if 
CorpontJoa, President or Vice President must sign, ifUC, managing memlbClir nuJUt sign the below 
certifteatioa. 

SPECIAL NOTICE 
n1e DIstrict 01 CokImbla wiD ~ !he appropriBIe seNices and auxiliary ads, ilduding sign JMguage interpreters, ¥lI1e118W( necess6')' to 1lIlSW! ef\Il<;Iive 
COI11IIIUflic8Ioo with IIlE!II1bEt$ or Ihe public who are deaf, heeri1g ~ ex who have OIlIer disabiities aIfedIng comnUlic3loos. Request; for setvices and 
awa1IaIy aids should be made at least IefI (10) days pOOr ID I1fr/ mleduIed heemg. f"- noliy Ihe ADA ~ at (202) 442-4423. 
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~ ~"""'V~LV - 1 vut l"lt::tgnoornood. vrocery Store & Gourmet Deli 

PRESS 

Dates 
9.28.09 

Dates 
6.11.09 
8.28.09 

EVENTS 

Friends of FoBoGro 

gwhatchetcom 

www.foboblo.com 

Attachment C 

-- ~'". 

~, I /' 1'; • \ j' 
;'DOIr\.~ {twf~ - ~:f~{~ 0Ir\. 

f'LL ~2:.A5' ¢j~ ~..,({ 
I-It_"!""'"~~,~ 

.I'~ 

We're not just a store. We're your neighborhood 
slore. Which means a FoBoGro community. 
And we want you to join. 

We'll write occasionally abDut cool events and 
send along plenty of free perks. And, we'll hold 
lots of contests so you can win cool stuff. 

So, if you want in, (and why wouldn't you), join 
our entourage by putting your email in the box 
below. 

~\.!V2 premise to neve:- sei1j you S'lUJ /O~ ~icL~\ 2.S:< for or '~~'i/e your 
·nfo to an~lone_ Te i1~ake SLle yo'...-) reCeiv"2 ;jl ;.:--0& menl0ersh!;J 

rJerks. add (communilv(Q::fo08G(C COiT~J l;) .:cu; .,),ciCiGSS 8:y):< to 

-leI;? us get by ;.'OLii SpEl:l >l!ter.! 

2140 F STREET NW WASHINGTON DC 20037 202.296.0125 

http://www.fobogro.comlnews.php 

Page 1 of 1 

1111/2010 

Board of Zoning Adjustment
District of Columbia

Case No. 18031
18

Board of Zoning Adjustment
District of Columbia

Case No. 18031
18
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SERVING PIllA, SAI.ADS. SAffOWICHESf AND MCRE~ .. (~ 
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~ v~~'-'L'-' - L vtu l'lC:lgulJornooa urocery store & Gounnet Deli 

TO ST/\RT ';(CUR CAY j..!,ND 

D!~'!NERS TO i<t:EP YOU GOiNG 

CAN'T DECIDE? ~ .. DOWNLOAD OUR MIRE MENU 

Our inventive menu offers specialty spins on the classics, such as the P.B.J.B (chunky peanut butter, raspberry jam, 
granola, and sliced bananas) and Italian subs named after the owners' hometowns like the Cazenovia (Italian ham, 
Pep:Deroni, Sopressata and Provolone). 

Lunch and Dinner Menu 

COLD SANDWICHES 

Ca:z:enovia Sub 
Hand-Sliced Italian Hot Ham, Pepperoni, Sopressata, Sharp 
Provolone, Lettuce, Tomato, Tangy Hot Peppers, Oregano. 
and Oil & Vinegar 

Chicken Salad on Ciabatta 
Walnuts, Craisins, Tarragon, and Fresh Greens 

The Luther Rice Wrap 
Sliced Turkey Wrapped with Sliced Avocado, Crispy Bacon, 
Caramelized Onions, Field Greens, and Ranch Dressing 

The Brewster 
Hand-Sliced Roast Beef on all Italian Sub with Caramelized 
Onions, Horseradish Coleslaw, and Ground Black Pepper 

Egg Salad on Pumpernickel 
Crispy Bacon, Horseradish, and Pepper Jack Cheese 

Lox'n Bagel 
Smoked Salmon on an Everything Bagel with Sliced Gr'een 
Apple, Capers, Red Onion, and Cream Cheese 

Tuna Salad on White' Toast 
Shaved Fennel, Sliced Black Olives, Fresh Greens, anel 
Lemon Juice 

Springfield Sub 
Hand-Sliced Prosciutto, Ham, Genoa Salami, Sharp 
Provolone, Devlin's Debris 

http://www.fobogro.comlmenu.php 

SOUPS 
Ask us about our current seasonal soups including: 

Chicken and Andouille Gumbo 

Gazpacho 

Split Pea and Ham 

Vegetarian Chili 

Chicken Noodle 

SALADS 

Fiorenza Salad 
Spring Mix tossed with Gorgonzola Clleese, Walnuts, Craisins, 
and Balsamic Vinaigrette 
(Add Chopped Grilled Chicken for a Little Extra) 

Classic Caesar Salad 
Romaine Lettuce tossed with Parmesan Cheese, Croutons, 
Caesar Dressing, and Fresh Ground Black Pepper 
(Add Chopped Grilled Chici<en for a Little Extra) 

Chef Salad 
Romaine Lettuce tossed with Soprassata, Genoa Salami, 
Provolone, Tomato, Red Onion, Black Olives, a Hard Boiled 
Egg, and Oil & Vinegar 
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, ULlV'dlV- J VUl J'H:lgnnornood lirocery Store & Gourmell Deli 

Jam, Shr:;ed Banana ant] Fresh Spnng fv1iX ".v;;" 

Hor SANDWICHES 

Cr()utons, dnd Ba;ssrnl;:; 
(;r,ileci 

Breakfast Menu 

Hsn-j-Sltced Hr)t rt&l~an Ham PepperOni Stipr8ssaia OeVllli s '~J,,;nz[rn,:;n 
Debi-1S, Sweet and Hot peppi·~tS E!1"Ci Pepuefja·:k Cheese ~)n 
Cia:)atta Bi&a,'] 

Griiiecf Chicken Breast en a Sub Roll wIth Hot Buffalo SoLGc: 
Cr;'Jrnbiy Bleu Cheese Ts!ngy Pr&~)0er ja'::k Cheese. and Re.:j 
On:c.n 

011 Clab&tta Brea:J w!tn Cre3rny 8n,0. Fountain Beverages < Assortl"d Chips & 
Red Onion and Flelcl Greens Snacks * Fresh Fruit 

Ch2,:bar and P:-ovo!one Che~~3e Melted on v'\r'hftc Toast 
Sheed Tomato anci Red Onion (Add Bacon .for a Little Ex.tra) 

VISIT OUR COFFEE BAR LOCATED ON FIFtST FLOOR 
Serving up fresh. hot coffee to jump start your morning or fuel your all-nighterl 

2140 F STREET, NW WASH:NGTON, DC 20037 202.296,0125 : 

http://v.fww,fobogro,com/menu.php 
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alum takes over Foggy Bottom grocery") states that FoBoGro "will feature fresh-made 
sandwiches, salads, pizza" and mWe're go.ing to. be a co.mbination o.f a Subway and a CVS,' Hart 
said" (Attachment ))). In a 9/19 e-mail to. Zo.ning Administrator Le:Grant, the WECA repo.rted 
o.n what Mr. Hart told the Fo.ggy Bottom and West End Adviso.ry Neighbo.rho.od Co.mmissio.n 
(ANC-2A) on 9116. See indented below for the relevant text: 

From: Barbara Kahlow [mailto: .... ] 
Sent: Saturday, September 19, 2009 5:04 PM 
To: 'LeGrant, Matt (DeRA)' 
Subject: PLEASE HELP -- FW: 8/31/09 WECA protest of the ABC Substantial Change application 
by the Foggy Bottom GrocelY, 2140 F St. NW 

Matt - This e-mail follows up on my Thurs. 9t17i09 voice mail at 1 : 1 0 am in 'which i reported ::m 
Kris Hart's presentation to the Foggy Bottom and West End Advisor~( Neighborhood CornmisskJ:rl 
(ANC-2A) the night before (Le., Wed. 9(16). Kris told the ANC that he wiH be selling fresh 
produce, fresh saiads, fresh sandwiches, pizza, etc. He also answE~red a Question saying that he 
will not be submitting a BZA variance request b'8cause he has a CorO. '" - Barbara 

The pro.Po.sed fo.o.d o.fferings exceed those allowed fo.r a Prepared Fo.od Shop in Zoning 
Commission Order No. 06-23 of 9/28/07. This Order defined "Prepared food shop -
... principally devoted to the sale of food, non-alcoholic beverages, or cold refreshments. This 
term includes an establishment known as a sandwich shop, coffee shop, or an ice cream parlor." 
Please note no mention of a Groc1ery Store. Please also note that FoBoGro will sell alcoholic 
beverages, expanding from doing so on 1 floor to 2 floors. In a 7/31109 e-mail from Zoning 
Administrator LeGrant to the WECA, Mr. LeGrant said "I recall meelting with him [FoBoGro 
owner Kris Hart] and clearly explaining to him the need for BZA relief to add a 'pizza ... or deli' 
use at this location" (see indented below for the relevant text): 

From: LeGrant, Matt (DeRA) [mailto: ... ] 
Sent: Friday, July 31, 2009 S:48 PM 
To: Barbara Kahlow 
Subject: RE: request for ZA letter dated 8/16/07 on 2140 F Street, NW 

Barbara: 

... I do not see "any laTer e-nlails" I s,:;nt to luis Hart making de~';:rmination on this 
matter. I recall meeting vdth him and clearly explaining ':0 tal;: need BZA 

dd 
. 1 -. "C ~. "> l' 1 . a a ·pIzza aeln-ery, carry out, reSTaurant, last 100a or w;eat tl1lS ocatlO!!1. 

tD 

Also thank you for cla;jfying the outcome of BZA stated, of cae: :s,~ 
did genv the prop.)sed use; my yoic::na:l vms in eJTor. 

Best Regards, 

Matthew Le Gr~mt 
Zoning Administrator 

4 

Board of Zoning Adjustment
District of Columbia

Case No. 18031
18

Board of Zoning Adjustment
District of Columbia

Case No. 18031
18



Attachment D 

City,. 
'.~~While;}le '. ~op,l~sF()ggy 

Botfuui ~willpulI\p'.enetgy, 
aswenas.·lltIttition~ba£kint0 the 

te:.S:aid,)r.l':Jreig~me· :'j'::v:~~=1::~;fiiditl~ 
, H~trt:'sfriend:" (~romlef 

StudenrAssOCiatiqn:el1iefof staff)'· 
.oe,vlin KeatilfgwU'fset,ve as the' 
stci,re's manager,arul~v(~tyju:n.. 

. iot DanielBI~witt;betbie' assistant 

. on to" 
. . '. the uniyer-' 

spirit oorps,ande::J{pects to 
fia!jlitic»l;U . host barbecn~s'before sporting 
h;;i;",,,,,,,,",c ". events:.::>' ..... "'. . . 

:J}jlfu\l~;6f>~~;u\lrwayaM:·a;(::v~;:' ~ Lit.eiHaJt,;Blakesmd he came 
i,)V'nwlfJJrul.,· tq. .; George .. ' Washi~gton wi th 

!let ihV(;HVed 

.' dre~of a (;ar~r: jnpolitics, 
, Nt)!\\,be'sais9neenbitll:tl by the 
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Attachment E is a copy of an 11/5/09 (i.e., 1 day after issuance of the 1114 CofO including an 
Accessory Prepared Food Shop) GW Hatchet article ("FoBoGro re~ce:ives new deli lkense"). It 
states, ""Kris Hart ... said Wednesday that he had procured a new certificate of occupancy from 
the D.C. Department of Consumer and Regulatory Affairs that authorizes the store to operate a 
delicatessen .... he said that the store has always had a certificate allowing a deli." On 1115, tht~ 
WECA faxed the Zoning Administrator a copy of the 11/5 article. Clearly, FoBoGro is planning 
a deli, not an accessory prepared food shop. As discussed above, such a change in use requires 
BZAreview. 

On 12/11109, the WECA reported to the Zoning Administrator what FoBoGro includ~ed in its 
12/9 ABC protest tes1timony, including mention of "deli." See indented below for the relevant 
text: 

From: Barbara Kahlow [mailto: ... J 
Sent: Friday, December 11, 200911:02 AM 
To: 'LeGrant, ~Iatt (OCRA)' 
Subject: foUowup to our phone conversation a few minutes ago 

Matt - Thanks for taking my call asking 'Iou to alert the DCRA Business Office folks not to issue a 
Delicatessen license & for explaining the differences in your view bet'wveen an 'accessory 
prepared food shop" and a deli. As mentioned, here's a link to the FOfl9Y Bottom Grocery's 
website (http://INwv/.fobogro.com/) which includes pizza. Basf:d on Kris Hart's testimony duriri9 
the Wed. hearing in which he said "deli" and & the establishment's website, i think that your 
distinction is not clear to him. - Barbara 

Later on 12/11109, the WECA responded to the Zoning Administrator's referral to tht! 9/28/07 
Zoning Order stating, "As for the immediately prior grandfathered establishment ... , it was a 
grocery on 1 floor, 1 floor of storage, & 1 floor of offices, as so testified in Wednesday's ABC 
protest hearing. In the grocery store, the only prepared foods were prc;!-packaged sandwiches & 
coffee, i.e., no freshly made sandwiches, salads, etc." See indented helm,\;' for the relevant text: 

From: Barbara Kahlow [mailto: ... ] 
Sent: Friday, December 11, 2009 12:00 PM 
To: 'LeGrant, M,att (OeRA)' 
Subject: FW: followup to our phone conversation a few minutes agio 

Matt - Thank you for yQur informative e-maii with the attached 9f28/IJ7' Zoning Order. I will reviE~v' 
the Order later today. As for the immediately prior grandfathered establishment (which was the 
subject of the 4/16/98 Zoning Order), it was a grocery on 1 floor, ~I fi<)or of storage, & 1 floor of 
offices, as so testified in Weclnesclay's ABC protest hearing. In the 9rocery store, the only 
prepared foods were pre-packaged sandwiches & coffee, I.e .. no fresrtiy made sandwiches, 
salads, etc. - Barbara 

In addition, Attachment F is a photograph of some of F oBoGro' s new kitchen equipment, 
including a Panini Press, which is not allowed under the 9/28/07 Zoning Order. The Order 
defmes "Prepared food - food that is assembled, but not heated by means other than microwave 
or toaster, on the premises of a pre:pared food shop" (11 DCMR § 199,,1). 
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Attachment E 

FoBoGro owners Daniel Blake, left, Devlin Keating and Kris Hart go over floorplans fi)r the store, 
which is now slated to open next semester. The team received a new certificate of occupancy, but still 
faces legal battles regarding their hours of operation. 

FoBoGro receives new deli licens,~ 

By: Gabrielle Bluestone 

})osted: 1115/09 

A D.C. agency told the new owners of FoBoGro they could legally operate a deli Wednesday - ending 
what had been a major point of contention between the new management and a community group 
protesting the store. But there is still another battle to fight - the two patties remain deadlocked over 
the store's proposed hours of operation, something that must be resolved before the store may receive 
an alcohol license. 

Kris Hart, a GW alumnus and owne:r of Relaxed Tans, said Wednesday that he had procured a new 
certificate of occupancy from the D.C. Deprutment of Consumer and Regulatory Affairs that 
authorizes the store to operate a delicatessen - something Barbara Kahlow., secretary of the West End 
Citizens Association, had previously declared to be illegal. Kahlow, who has been an integral part of 
the protest against the store, declined to comment Wednesday evening. 

Hart said he and his partners are happy to get the certificate, and said it shows the support of the D.C. 
Department of Regulatory and Consumer Affairs. Still, he said the store has always had a certificate 
allowing a deli. 

"We've already had the approval, my original certificate of occupancy was: dated on August 

21, 2008, so we already had the approvals," Hart said. "But a couple of community members tried to 
get really loud and really protest us, so we submitted basically a briefing to DCRA. BasicaUy they 
issued us a certificate in the last certificate's place." 

That certificate should help them on Dec. 9 when Hrut and his team will sit down for a third time with 
WECA to negotiate the store's operating hours, an integral part of getting a liquor license. Due to 
construction, zoning and mediation issues, the store, previously set to open in Novembe:r, will instlead 
be open for the second semester, Hart said. 

"The only reason we were behind was that it took us a long time to get to the point whelre [we wene 
ready to renovate], and then we were reticent to finish up our work until we clarified with the D.C. 
government that all the permits that we had and what the business was doing we could continue to 

http:/hvww.gwhatchet.com/home/index.cfm ?event=display ArticlePrinterF riendly &uStory... 11/5/2009 
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U VY Ildll,;UI;;L - ro.tSouro receives new deli license 

do," Hart said. "We're meeting with the contractors tomorrow mom~ng and going from there we'll 
have a real good sense of the timeline.·1 

Hart said one of the issues holding the store back from opening was whether the store c:ould legallly 
operate. Hart said Kahlow had testified at the last status hearing Oct. 28 that the store did not haVt~ a 
certificate of occupancy. 

"Her standing and her basis for arguing against our liquor license trans£er was the fact that we didn't 
It:gally occupy the space. Now that issue is cleared up, the zoning administration has chimed in and 
that's done," Hart said. 

Hart and his team, which consists of 2006 OW alumnus Devlin Keating and junior Daniel Blake,. hope 
to keep the store open from from 7 to 2 a.m. on weeknights and until 3 a.m. on weekends, hours that 
Kahlow has said will be disruptive to the neighborhood. 

Hart said the legal battle has taken a. toll on the team's preparations. 

"1 want to work with Ms. Kahlow, but when she decides she's against something, she's really strong 
about her perspectives," Hart said. "The most frustrating part is here we are wanting to focus on the 
business. We want to focus on hiring employees, we want to focus on having products,we want to 
focus on marketing and instead we find ourselves down at the D.C. government. II 

© Copyright 2009 OW Hatchet 

http://www .. gwhatchet.com/home/index.cfm?event=disnlav Artid~Printp.rFripnrtlv~11~tnrv 
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Attachment F 

: Sigt! Fac:ebook help=; Y(lIU connect and share with the l:Jeople in your life. 

f'oBo's Photos - Setting up the New Kitchen Equipment/Shelving 

Photo 35 of 46 ! Back to Album ! FoBo's Photos I Fo80's ProfHe 
,~ -, 

From the album: 
"Settir.g up ~he ,<itcrer 
Eql.:ipr.ent/Sr:2:ivirs:' b~/ F:)!3o 

raceocok 2010 EngHsh (US) 

http:/;"vww.facebook.comlphoto.php?pid=359503 5&id=913 504893 69 2/16/2010 
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I Will be discussing below in more detail the 4/09 BZA Dismissal Order for Applica.tion No. 
17906 to add an accessory prepared food shop to a grocery store. TIle Order conc1Ulled, 
"Therefore, the Board concludes that the addition of those five items [prepared sandwiches, 
donuts, hot coffee, te:a, and cookled hot dogs] -- and nothing more _ .. to the Applicant's grocery 
store does not require zoning relief' (emphasis added, p. 5). 

Hours of Operation 
DC's zoning rules for nonconforming uses states the grandfathered uses "shall be regulated 
strictly and permitted only under rigid controls" (11 DCMR § 2000.3). The rules for possible 
changes in use state that "The proposed use shall not adversely affec1t the present character or 
future development of the surrounding area" and "The proposed use shall not create any 
deleterious external effects, including but not limited to noise, traflic, parking and loading 
considerations, illumination, vibration, odor, and design and siting effeets" (11 DCMR § 2003.2 
& § 2003.3). 

In the prior proposed change in use case for this site, the WECA presented possible adverse 
effects from the expanded use and the extended hours of operation for the limited grandfathered 
I-story grocery, including about trash, noise, double parking, etc. (se1e Finding #12). The 1998 
BZA Order concluded, "The granting of such special exception relief n;~quires a sho'wing through 
substantial evidence that the application can be granted as being in hannony with the: general 
purpose and intent of the Zoning Regulations and Map and that granting the application will not 
adversely affect the use of neighboring property .... The Board concludes that the applicant has 
not met the burden of proof' (4/16/98 BZA Order on Application No. 16259, p. 3). 

The 116/10 ABC Order for the several requested Substantial Changes induded approval for 
extended hours of operation (from 10 am-I 0 pm to 7 am-I2 midnight) e:xcept for serving alcohol 
(which remained from 10 am-I 0 pm) (Finding #1) even though such Ichanges are the purview of 
theBZA. 

Certificate of Occupancy 
DCRA's regulations 
(htlp:llwww.dcra.dc.gov/dcra/frames.asp?doc=/dcra/lib/dcra/services/permits/c of 0 regs.p(jif) in 
Section 118.0 Certificate of Occupancy provide: 

• 118.1.2 Change in Ownership - "For changes in ownership .. " with an existing valid 
Certificate of Occupancy, a new Certificate of Occupancy shall be issued in the name of 
the new owner .. , provided there is no proposed change in use:" 

• 118.3.5 Construction Completion Required - "If the erection or alteration of a structure, 
or part thereof~ is contemplated, a certificate of occupancy for that structure, or part 
thereof, shall not be issued until the erection or alteration is completed to the point that 
the structure, or part thereof, is deemed by the code official to be: available for occupaney 
and in compliance with the requirements of the applicable law and regulations" 
(emphasis added). 

Since the construction was still underway during preparation of this tf~stilmony, the 11/4/09 (i.e., 
issued over 3 months ago) CofO is invalid. 
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Permitg 
The former Foggy Bottom Grocl;!ry was shuttered in Fall 2008. TIle first construction activity 
started in summer 2009. The new lessee displayed three DC pennits: (a) 8110109 foJ[' outdoor 
renovations, which were paid for by the property owner; (b) 10115109 for interior demolition for 
a "Restaurant" (which was incorrect since the site has never been a Restaurant); and (c) 1/13/10 
for construction of a "Prepared Food Shop" (i.e., months after the extensive interior ~onstructi()n 
work began, i.e., befi)re permit issuance). Copies of (a) and (b) arl;! in the lessee's 12/2/09 filing 
in this case. 

BZAReview 
• On 10117/97, in BZA Appeal No. 16154, the BZA Denied an appeal of the Acting Zoning 

Administrator's decision that a Special Exception under Section 20103 was needed to change 
a nonconforming use to another nonconfonning use or a Variartcl;! from Section 320.3 for 
another use in an R-3 District at 1659-61 35th Street, N.W. See above for a discussion of the 
relevant DC law and regulations. 

o In addition, the BZA Order states, "Ms. Ellen McCarthy ., . cited the Zoning 
Regulations and the enabling act which indicate that nonconforming uses are to be 
construed narrowly, with the goal that they eventually will be phased out'" (p. 6) and 
"the grandfathering of the nonconfonning use does not pemlit a change to a new 
primary use which is not pennitted in the zone district" (p. 7). 

o The BZA Order furth(;!r states, "The District of Columbia Court of Appeals has ruled 
that nonconfonning uses ar,e not favored and must be regulated strictly so that the 
goals of the districting scheme established by the Zoning Commission are: not 
undercut. C&P Bldg. Ltd. Partnership v. District of Collumbia Board of Z~oning 
Adjustment, 442 A.2d 129 (D.C. 1982)" (p. 10) 

o The BZA Order further states, "As the courts have repeate:dly recognized, any 
interpretation of the Zoning Regulations which seeks to expand the prerogatives of 
owners of structures containing nonconforming uses defeats one of the major 
purposes ofthe Zoning Regulations, namely, 'the gradual elimination of * * * 
existing [nonconforming] structures and trades.' Lenkin v .. Board of Zoniqg 
Adiustmerrr, 428 A. 2nd 356, 358 (D.C. 1981) quoting \\Toods v. District of Columbil!, 
39 A. 2d 67,69 (D.C. 1944). See also Sheridan-Kalorama Neighborhood.Council V,. 

Board of Zoning Adjustment, 411 A.2d 959, 963 (D.C. 1979)" (p. 11). 
o The BZA Order furthe:r states, ''Nor, of course, maya certilficate of occupancy issue 

merely on the declaration of the appellant that its proposed use is a continuance of a 
prior nonconforming use and that therefore, it may operate: "V\Iithout further 
governmental review" (p. 13). 

o Lastly, the BZA Order states, "Where there is doubt as to whether the change in use is 
substantial rather than insubstantial, the courts have consistently declared that it is to 
be resolved against the change in use. Id. At n. 25." (p. 13). 

• On 4/16/98, in BZA Order No. 16259, the BZA Denied a Special Exception under Section 
2003 to change a nonconforming use from a grocery to a grocery and delicatessen in an R-5·· 
E District at 2140 F Street, N.'W. (for the old Foggy Bottom Groce~ry). 
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• In 4/09, the BZA Dismissed Application No. 17906 for a Spedal Exception to change a 
nonconfonning use from a grocery store to a grocery store with delicatessen under Sections 
2002 and 2003 in an R-4 District at 321 T Street, N.E. The COlll~lusions of Law state, "The 
Board concludes that the addition of the sale of prepared sandwkhes, donuts, hot coffee, tea, 
and cooked hot dogs is not an 'expansion' of the grocery use, but an inherent pmt ofthat use. 
Therefore, the Board concludes that the addition of those five items -- and nothilng more .. -
to the Applicant's grocery store does not require zoning relief" (~:mphasis added,. p. 5). This 
ease, unlike FoBoGro menu, involved no soups, grilled chicken breast, etc. 

The BZA's rules for granting Variances require the property owner to meet a stringent 3-part 
test, including an exceptional condition, practical difficulty or economic hardship, and without 
substantial detriment to the public good. The instant case fails to me:et this 3-part test since the:re 
is no exceptional condition, practical difficulty or economic hardship, and there would be a 
substantial detriment. In 6/09, the Foggy Bottom Grocery lessee knowingly3 leased a 3-story 
townhouse that was zoned for 100% residential use and with a BZA Df~nial Order for an 
expansion from a grocery to a grocery with a delicatessen. If this property owner wc::re to obtain 
a V ruriance, what would stop othcer commercial users from expanding the uses for small 
grandfathered groceries? The bottom line is that the precedent would be: harmful not only to 
Foggy Bottom-West End but also to the entire City. 

SUIru!ill!"Y 
The bottom line is that FoBoGro's 12/28/09 statement (in its rebuttal to the WECA's 12/15 
reply) that the "Foggy Bottom Grocery is not changing the more than 60-year use of the property 
as a grocery store" is patently untrue. 

• DC law forbids any enlargement of a nonconfonning grocery use, i.e., no additional 
square feet and no additional floors. 

• BZA case law does not allow the addition of an Accessory Pn::prured Food Shop in a 
grandfathered nonconforming grocery store. 

• DC regulations reveal that the 1114/09 CofO was premature:ly issued, i.e., bef()re the 
extensive alteration was completed. 

• Interior alteration constfUlction began before the necessary DCRA pennit was issued. 

As a consequence, tht~ BZA should order revocation of the 1114/09 CofO. In addition, the BZA 
should require F oBoGro to not expand its operations beyond the I-story grandfatherf:d grocery 
use. 

Sara Maddux, who is also on WECA's Board, will be the WECA's second witness today. Her 
testimony will compliment mine. Thank you for your consideration of the WECA's A.ppeaL 

3 On 5/22/09, I exchanged e-mails with ~v1r. Hart personally objecting to the propos~:d extended hours as 
inappropriate and undesirable in a residential zone. 
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