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November 10, 2009

Mr. Jamison L. Weinbaum
Director, DC Office of Zoning
441-4th Street, N.W. - Suite 210
Washington, DC 20001

Re:  Appeal of 11/4/09 Certificate of Occupancy for 2140 F Street, NW (Square 81,
Lot 811) for Expanded Use without Variance Relief per BZA Order No. 16259

Dear Mr, Weinbaum:

This letter transmits an Appeal (on Form 125 — see Attachment A) by the West End Citizens

- Association (WECA) of the 11/4/09 issuance by the Department of Consumer and Regulatory
Affairs (DCRA) of a Certificate of Occupancy (CofO) for 2140 F Street, N.W. (Square 81, Lot
811). This CofO improperly expands the use of a grandfathered 1-story grocery store in a R-5-E
District to a 3-story grocery store with “accessory prepared food shop” (see Attachment B)
without the needed variance relief by the Board of Zoning Adjustment (BZA).

In fact, on 4/16/98, in Order No. 16259, the BZA unanimously denied (see Attachment C)
expanded use by a special exception request for this grandfathered non-conforming use from a
retail grocery to a “grocery and delicatessen” in a residential zone outside of the George
Washington University (GWU) campus plan area. In addition, the BZA opined that variance
relief (including having the property owner, GWU — not the lessee, the Foggy Bottom Grocery,
LLC — meet the 3-part variance test at 11 DCMR §3103.2) would be required. In addition, on
10/14/09, Zoning Administrator Matt Le Grant revoked (see Attachment D) an improperly
issued CofO for an expanded use without BZA variance relief. Attachment E is a copy of an
11/5/09 GW Hatchet newspaper article entitled, “FoBoGro receives new deli license,” which
demonstrates the intention of the Foggy Bottom Grocery to interpret the 11/4/09 CofO for an
“accessory prepared food shop™ to mean delicatessen.

The WECA, founded in the 1890's and one of the oldest citizen associations in DC, is the
principal community organization in the Foggy Bottom-West End area East of 23" Street. Itis

primarily interested in maintaining the quality of life for the residential community in Foggy
Bottom-West End.

Attachment F is a copy of the WECA’s 8/31/09 “Protest of Substantial Change Application™
with the DC Alcohol Beverage Control (ABC) Board. In this filing, the WECA asked the ABC
Board to defer its consideration of the requested Substantial Changes (including for a deli) until
there is an application to the BZA for variance relief and a new BZA Order is issued. Please note
the chart on page 3 which compares the prior use and the proposed expanded use, including an

84% increase in square feet, 3 versus 1 floors of use, greatly expanded hours of operation (from
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10 am-10 pm to 7 am-late night hours), on-site food preparation (e.g., fresh salads, fresh
sandwiches, pizza), a deli, etc. The WECA intends to present additional information in the
BZA’s hearing of this Appeal, e.g., 2009 e-mails from the Zoning Administrator explaining that
such expansion requires BZA relief and WECA’s successful testimony and proposed findings of
fact (including extensive case law) in the 1997-98 case.

If any additional information is needed, WECA Secretary Barbara Kahlow can be reached during
the day on (202) 965-1083.

Sincerely,

/g ﬁﬁ/‘» 6;, iﬁ(‘ﬁzjﬁl}m
“John C. Batham
President

Attachments

cc Linda K. Argo, DCRA Director
Matt Le Grant, DCRA Zoning Administrator
Peter B. Feather, ABC Board Chair
Louis Katz, GWU (owner of the property)
Constance J. Miller, attorney for Foggy Bottom Grocery (lessee)
Armando Irizarry, ANC-2A Chair
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Before completing this qurm; please review the instructions on thé reverse side.
Print or type|ali information unless otherwise indicated.

Name of administrative officer and title

Department of Consumer & Regulatory Affairs (DCRA) Director Linda Argo & Zoning Administrator (ZA) Matt Le Grant

DCRA issued a Certificate of Occupancy for 2140 F Street, N.W,

for a "Retail Grocery Store (sales of cigarettes & medicine) with accessory prepared food shop” even though the BZA denied a change

in nonconforming use for a delicatessen, etc. in Orcler No. 16529 of 4/16/98 - see WECA's 8/31/09 Protest of Substantial Change in ABC license, etc.

Let(s}

: . ﬂ meg Bistm:ts
811 R-5-E

o Iong vacant but was a 1-story Grocery Store from 10 am-10 pm Mon-Sun
~ |3-story Grocery Store with delicatessen, etc. from 7 am - 12 midnight Mon-Sun

L The (;eorge Washington University | Weth?“ﬁs- GWU Exec. VP & Treasurer Louis Katz,994-6605
oss of Owner: | 2121 | Street, N.W., Washington, DC 20052
Name, address and telephone number of lessee: | Foggy Bottom Grocery, LLC, 2140 F Street, N.W., Washington, DC,
Attn Kris Hart, 215-740-2663

Name, address and telephone number of appeliant, if otfier than owner: | West End Citizens Association, P.O. Box 58098,
Washmgton DC 200&7 8098, Attn WECA Secr etary Barbara Kahlow, 965-1083

- State sgyec:f‘ cai!y manner nwhtch appeiiaﬂt is aggneved .'}y the administrative dec:&ton, the atlegateons of er;or m the

2 IJIWe certify that the above information is trt{e and co}'rect to the bes formanon and behef Any person(s) using.a:
- fictitious name or address anc}ior k owingly\ aking any false staﬁément on this apphcatlonlpetltlon is in violation of D.C. Law and subject
. 0 a fine bf npt more than $1, OMQ or180 days rmpnsonment or both.

* If appeal is flled by agent af‘the Ai
agent to act on his behalf i ln\ th:s ppeal

- ANY APPLICA no:v THA\TIS wor comp ET$D IN ACC@RDANCE WITH THE IN$TRUCTIONS ON THE BACK OF THlS
: | FORM WILL NOT BE ACCEPTED. -




Department of Consumer and Regulatory Affairs Ao chment B
& Parmit Operations Division
941 North Capitol Street NE Room 2100
Washington DC 20002
Tel. (202)442-4589  Fax (202)442 - 4862
TO SCHEDULE INSPECTIONS PLEASE CALL (202) 442 9557

CERTIFICATE OF OCCUPANCY

THIS CERTIFICATE MUST ALWAYS BE CONSPICUOUSLY DISPLAYED AT THE ADDRESS MAIN ENTRANCE

COFO

PERMIT NO. CO1000323

Date: 1170412009

Address of Use; Zone: Ward: | Square: | Suffix Lot
2140 F ST NW R-§-E 2 D084 0811
Description of Occupancy:

Retail Grocery Store (sales of cigareltes and medicine) with accessory prepared food shop
Permission |s Hereby Granted To: Trading As: Floor(s} Occupied PERMIT FEE:
Foggy Bottom Grocery, Lic FO BOGRO 3 $76.00
Property Qwner.: Previous: Use(s): Occupant Load: BZA Number:
George Washington University Retail or Wholesale Store - M 0
Type of Occupancy: Cccupied Sq. Footage: 1 Approved Use(1):

Retail or Wholesale Store - M

Use Change 1835
Conditions/ Restrictions:

Retail Grocery Store {sales of cigarsttes and medicine) with accessory prepared food shop

As a condition precedent to the issuance  of this Certificate, the owner agrees to conformi with all conditions set forth herein, and to

maintain the use authorized hereby in accordunce with the approved. application and plans: on file with the District' Government
and in accordance with sll applicable laws and regulations of th Disttict  of Columbia. The District of Columbia has the right to
enter upon the property and. to inspect all spaces whase use is: ai by this Certificate and to require any changes which may

be necessary to ensure compliance with all the applicable regulations of the Di

ct

olumbia.

Director: e
| Linda K. Argo

o

oy

K -
, ry

Permit Clerk

Stac

Expiration Date:

)

TCO REPQRT WASTE, FRAUD OR ABUSE BY ANY DC GOVERNMENT OFFICIAL, CALL\*&; DC INSPECTOR GENERAL AT 1-800-521-1639
FOR CONSTRUCTION INSPECTION INQUIRIES CALL (202) 442-3557
TO SCHEDULE INSPECTIONS PLEASE CALL (202} 442-9557

Paae' 1 of 1




Attachment C

GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 16259 of the George Washington University, pursuant to 11 DCMR 3108.1 for
a special exception under Section 2003 to change a nonconforming use from retail grocery,
basement and first floor to grocery and delicatessen, basement and first floor of a structure in an
R-5-E District at premises 2140 F Street, N.W. (Square 81, Lot 811).

HEARING DATES: July 2 and July 23, 1997
DECISION DATES: September 3 and October 1, 1997
ORDER

SUMMARY OF EVIDENCE:

1. The property that is the subject of this application is located on the south side of F Street,
N.W. between 21 ands 22" Streets and consists of one lot of record (Lot 811) inn Square 81. It
is improved with a two-story plus basement row house built in the 1920’s. The basement and

first floor are presently used as a grocery store. This use was first established in 1958. The
second floor is presently vacant.

2. A 10-foot wide alley, running east-west, abuts the property in the rear.

3. The area surrounding the site consists of some high-rise and low-rise apartment
buildings, office buildings, a hotel and various university uses. The property immediately east is
vacant and boarded up. The properties to the west (row house type) are used as residences.

4. The site is zoned R-5-E. The R-5-E District permits matter-of-right general residential
uses of high density development, including single-family dwellings, flats, and apartments to a

maximum height of 90 feet, a maximum floor area ratio (FAR) of 6.0 for apartments; 5.0 for
other structures and a maximum lot occupancy of 75 percent.

5. The applicant owns the property which is operated by Mesco, Inc., the tenant. The
facility had previously operated a pizza establishment along with the grocery store, but was cited
for not having a license for the pizza (delicatessen) portion or the operation.

6. The applicant is requesting a special exception under Section 2003 to change a non-
conforming use from retail grocery, basement and first floor, to grocery and delicatessen,
basement and first floor. The applicant maintained that the proposed use is a neighborhood
facility. The applicant is proposing to use the basement as a delicatessen where only pizza
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would be sold. The delicatessen would be used as a carryout, with approximately 50 percent of
the pizzas being delivered by foot. The pizzas would be sold from 11:00 a.m. to 11:00 p.m.
Monday through Sunday. The operator of the facility testified that a total of four persons would

be working at the site. The operator further testified that there would not be an increase in trash
as a result of the pizza business.

7. The facility would be required to have two parking spaces. The operator testified that she
is allotted three of the parking spaces controlled by the owner, George Washington University.

8. The applicant contends that the granting of this application would not adversely affect the
present character of the surrounding area, nor would the intended use affect the future
development of the surrounding area. Claiming that most of the customers of the store are walk-
in and delivery order customers of the surrounding neighborhood, the applicant believes that the
limited additional service created by the pizza business would not increase the amount of noise

or traffic in the neighborhood, nor will it detrimentally affect any of the institutional facilities in
the area.

9. The D.C. Office of Planning (OP) offered evidence and testimony to support its
recommendation that the special exception be granted. OP found that the change of

nonconforming use from a grocery store to a delicatessen would not have a significant adverse
impact on the area or the character of the neighborhood.

10. The Advisory Neighborhood Commission (ANC) 2A did not submit a written report or
present testimony related to the application.

11. Several letters of support, a petition from the customers of the grocery store, and
testimony from neighbors and an ANC commission member stated that the application should be

granted. The supporters believe that the proposed use would be an asset to the community and
that it is in compliance with the Zoning Regulations.

12. Those in opposition to the application sent letters and testified to the effect that the appli-
cant does not meet any of the criteria for the relief granted, that the proposed relief would affect
the present character of the surrounding residential area by increasing trash, noise and double
parking. In addition, those in opposition offered testified that when they pass by the store, they
see people sitting on the steps in front of the store and/or on the benches located outside the
store. These areas were being used by customers for eating and drinking products purchased
from the pizza place or the grocery store. The opponents believe that because of the ability to sit
and eat, the facility would be used for more than merely a carryout with occasional delivery.
They believe that to grant this application would create a dangerous precedent, possibly paving
the way for the property to be sold to a business such as Papa John’s or Dominoes.

13. Responding to the concerns raised by the opponents, the applicant stated that the
neighbors who live closest to the facility know how well it is operated, and those who live farther
away do not provide credible evidence on the operation of the facility. The applicant offered to

remove the wooden benches located in front of the store to prevent patrons from using them to
eat their food.
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PAGE NO. 3

FINDINGS OF FACT:
Based on the evidence of record, the Board finds as follows:

1. This is a food delivery service, not just a delicatessen/grocery.
2. Store benches and planters located on the property are configured in such a way that they

invite foot traffic which would encourage expansion of the use from delivery to an
outdoor restaurant.

CONCLUSIONS OF LAW AND OPINION:

Based on the foregoing findings of fact and evidence of record, the Board concludes that
the applicant is seeking a special exception to change a nonconforming use from a retail grocery,
basement and first floor to grocery and delicatessen, basement and first floor of a structure in an
R-5-E District. The granting of such special exception relief requires a showing through
substantial evidence that the application can be granted as being in harmony with the general
purpose and intent of the Zoning Regulations and Map and that granting the application will not

adversely affect the use of neighboring property in accordance with the Zoning Regulations and
Map.

The Board concludes that the applicant has not met the burden of proof. The Board
concludes that the grocery store is first allowed as a matter-of-right in a C-1 District. Under
Section 2003, if the proposed use is deemed to be a neighborhood facility, the applicant may
. change that nonconforming grocery store use to another use allowed as a matter of right in the C-

1 District. While the applicant’s request is for a delicatessen, the use described at the hearing is
one of a pizza delivery service, with about 50 percent of the pizzas prepared being delivered to
nearby locations. A food delivery service is first allowed as a matter of right in the C-2-B District
under Subsection 721.3(s). It is not allowed as a matter-of-right in a C-1 District. Based on the
Board’s understanding of the Zoning Regulations, a grocery store cannot be changed to a food
delivery service in an R-5-E District without variance relief. The Board believes that the use, as
proposed, would impermissibly expand the existing nonconforming use. Finally, the Board
concludes that to grant a special exception for a deli/grocery store, where the actual deli use is

that of a pizza delivery service would not be in harmony with the general purpose and intent of
the zone plan for the R-5-E District.

Accordingly, the Board hereby ORDERS that this application be DENIED.

VOTE: 5-0 (Susan Morgan Hinton, Laura M. Richards, Maybelle Taylor
Bennett, Sheila Cross Reid and Betty King to deny the application).
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BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

us "‘&(/ |
ATTESTED BY: Mw .

MADELIENE H. DOBBINS
Director

Final Date of Order: APR | 6 1938

UNDER 11 DCMR 3103.1, “NO DECISION OR ORDER OF THE BOARD SHALL TAKE
EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE

SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE BEFORE THE BOARD OF
ZONING ADJUSTMENT.”

ord16259/AZ/TWR/LJP



Attachment D
GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS
OFFICE OF THE ZONING ADMINISTRATOR
October 14, 2009

X K x

VIA PERSONAL SERVICE and
U.S. FIRST CLASS MAIL

To:  George Washington University, Owner
Foggy Bottom Grocery, LLC
2140F Street, NW
Washington, DC 20037-2712

Foggy Bottom Grocery, LLC
¢/o Kristopher D. Hart

2112 F Street, NW
Washington, DC 20037-2712

Foggy Bottom Grocery, LLC

c/o Kristopher D. Hart, Registered Agent
2140 F Street, NW

Washington,, DC 20037-2712

NOTICE TO REVOKE CERTIFICATE OF OCCUPANCY No. 0800102

This is official notice (“Notice™) from the Department of Consumer and Regulatory
Affairs (“DCRA™), that Certificate of Occupancy (“Cof0O™) No. 0800102 is revoked. The
specific grounds for the revocation are found in 12A DCMR §110.1.2.1, which states that
“the Department may review change of ownership applications ... to determine if there
has been a change in use ... and certificates of occupancy that have been determined to
have been erroncously issued on the basis of a change in ownership shall be revoked.”

On August 21, 2008, you submitted a change of ownership application for the property
located at 2140 F Street, NW (“the Property”). Your application indicated that the prior
use of the premises was a “Grocery Store (same as proposed)”. DCRA approved your
application and issued you a new certificate, No. 0800102, that day.

Pursuant to 12A DCMR §110.1.2.1, DCRA reviewed your change of ownership
application to determine if there was a change in use of the Property. Subsequently,
DCRA determined that the formerly approved use for 2 “cigarettes and medicine/grocery
store” was changed in your change of ownership application by the addition of the terms
“sandwich shop”. Use of a structure as a “sandwich shop™ in an R-5-A zone is not a
matter-of-right use, and requires a variance from the Board of Zoning Adjustment before
a CofO authorizing such use may be issued. Therefore, CofO No. 0800102 was issued in
error pursuant to 12A DCMR § 110.1.2, which states that “[f]or changes in ownership of

941 North Capitol Street, N.E., Suite 2000, Washington, D.C. 20002
Phone: (202} 442-4576 Fax: (202) 442-4871



structures . with an existing valid Certificate of Occupancy, a new Certificate of
Occupancy shall be issued in the name of the new owner (without re-inspection),
provided there is no proposed change in use.” Because you changed the prior use of the

Property in your application by the adding a proposed “‘sandwich shop use”, CofO No.
0800102 was issued in error.

Therefore, DCRA is revoking CofO No. 0800102 effective ten (10) business days from
the mailing of this Notice.

Pursuant to D.C. Official Code § 6-641.09(a), it is unlawful to use a building without a
valid Certificate of Occupancy, other than as a single-family dwelling. Violations are
punishable by a civil fine of $2,000.

RIGHT TO APPEAL AND SHOW CAUSE

You have the right to appeal the revocation of your CofO. To appeal, you must file the
appeal with the Board of Zoning Adjustment within sixty (60) days of this notice.
Complete filing instructions may be found at 11 DCMR §3112. Filing an appeal of this
revocation does not automatically stay the execution of the revocation.

Any questions about this Notice may be directed to the Office of the Zoning
Administrator at (202) 442-4576.

Ocb W 200q  (Ptthow 2Z St

Matthew LeGrant
Zoning Administrator

Date
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Attachment E

< Back | Home

FoBoGro owners Daniel Blake, left, Devlin Keating and Kris Hart go over floorplans for the store,

which is now slated to open next semester. The team received a new certificate of occupancy, but still
faces legal battles regarding their hours of operation.

FoBoGro receives new deli license

By: Gabrielle Bluestone

Posted: 11/5/09

A D.C. agency told the new owners of FoBoGro they could legally operate a deli Wednesday - ending
what had been a major point of contention between the new management and a community group
protesting the store. But there is still another battle to fight - the two parties remain deadlocked over

the store's proposed hours of operation, something that must be resolved before the store may receive
an alcohol license.

Kris Hart, a GW alumnus and owner of Relaxed Tans, said Wednesday that he had procured a new
certificate of occupancy from the D.C. Department of Consumer and Regulatory Affairs that
authorizes the store to operate a delicatessen - something Barbara Kahlow, secretary of the West End

Citizens Association, had previously declared to be illegal. Kahlow, who has been an integral part of
the protest against the store, declined to comment Wednesday evening.

Hart said he and his partners are happy to get the certificate, and said it shows the support of the D.C.

Department of Regulatory and Consumer Affairs. Still, he said the store has always had a certificate
allowing a deli.

"We've already had the approval, my original certificate of occupancy was dated on August

21, 2008, so we already had the approvals," Hart said. "But a couple of community members tried to

get really loud and really protest us, so we submitted basically a briefing to DCRA. Basically they
issued us a certificate in the last certificate's place.”

That certificate should help them on Dec. 9 when Hart and his team will sit down for a third time with
WECA to negotiate the store's operating hours, an integral part of getting a liquor license. Due to
construction, zoning and mediation issues, the store, previously set to open in November, will instead
be open for the second semester, Hart said.

"The only reason we were behind was that it took us a long time to get to the point where [we were
ready to renovate], and then we were reticent to finish up our work until we clarified with the D.C.
government that all the permits that we had and what the business was doing we could continue to

http://www.gwhatchet.com/home/index.cfm?event=display ArticlePrinterFriendly&uStory...  11/5/2009
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do," Hart said. "We're meeting with the contractors tomorrow morning and going from there we'll
have a real good sense of the timeline.”

Hart said one of the issues holding the store back from opening was whether the store could legally

operate. Hart said Kahlow had testified at the last status hearing Oct. 28 that the store did not have a
certificate of occupancy.

"Her standing and her basis for arguing against our liquor license transfer was the fact that we didn't

jegally occupy the space. Now that issue is cleared up, the zoning administration has chimed in and
that's done," Hart said.

Hart and his team, which consists of 2006 GW alumnus Devlin Keating and junior Daniel Blake, hope

to keep the store open from from 7 to 2 a.m. on weeknights and until 3 a.m. on weekends, hours that
Kahlow has said will be disruptive to the neighborhood.

Hart said the legal battle has taken a toll on the team's preparations.

"I want to work with Ms. Kahlow, but when she decides she's against something, she's really strong
about her perspectives,” Hart said. "The most frustrating part is here we are wanting to focus on the
business. We want to focus on hiring employees, we want to focus on having products, we want to
focus on marketing and instead we find ourselves down at the D.C. government."

© Copyright 2009 GW Hatchet

http//www.gwhatchet.com/home/index.cfm?event=display ArticlePrinterFriendly &uStory...



‘ ‘ _ Attachment F
West Eng. Citizens Association

Washington, D.C.

Boundaries: 15th Street on the East - Potomac Park on the South
Rock Creek and the Potomac on the Wast - N Sireat on the North

August 31, 2009

Chairperson Peter B. Feather
Alcohol Beverage Control Board

941 North Capitol Street, N.E. #7200
Washington, DC 20002

Re ABRA-082431, Foggy Bottom Grocery, LLC, 2140 F Street — Protest of
Substantial Change Application (Retail Class “B”)

Dear Chairperson Feather:

This letter is an official protest by the West End Citizens Association (WECA) of the Substantial
Change application {ABRA-082431) filed by Foggy Bottom Grocery, LLC for 2140 F Street,
N.W. The WECA, established in 1910, is the oldest citizens organization in the Foggy Bottom-
West End area. It is primarily interested in maintaining and improving the guality of life for the
residential community in Foggy Bottom-West End.

The WECA is an incorporated non-profit citizens association, with membership open to all
residents. Consistent with the WECA’s bylaws, at a duly called meeting with over 10 days
notice, on August 10, 2009, the WECA Board unanimously passed a resolution (without Mr.
Hart’s participation due to the recusal requirement in the WECA’s bylaws) to protest the
substantial change application.

Substantial Changes

The prior owner of the Foggy Bottom Grocery operated seven days a week from 10 AM to 19
PM. The current application seeks to substantially increase operating hours — from 7 AM seven
days a week {i.e., 3 hours earlier) to 2 AM Sunday-Thursday and to 3 AM Friday-Saturday (i.e.,
5 hours later). Basically, the Alcoholic Beverage Control {ABC) substantial change application
essentially morphs a limited grandfather use in a Residential zone to a late night establishment.

In addition to substantially increased operating hours, the Alcoholic Beverage Regulation
Administration’s re-advertized notice reveals that the Substantial Change application also entails:
{(a) use on three floors as opposed to the prior use on one floor only — in fact, the use would
increase from 1,000 s.1. to 1,835 s.£,, which is an 84% increase in space; and {b) a change in use
from a “Grocery Store” to “A retail, grocery store and sandwich shep ... with ... a small deli”
{emphases added).

ABC Protest
Under DC’s Appropriateness Standard (Title 25, §25-313(b) and 23 DCMR, §400.1), the WECA

opposes the proposed substantially increased hours due to:

{1) the effect of the establishment on real property values;

Post Office Box 58098 - Washington, D.C. 20037-3093
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(2) the effect of the establishment on peace, order, and quiet (statute) -- the regulations
provide “The ectablishment will not interfere with the peace, otder, and quiet of the
relevant area, considering such elements as noise, rowdiness, loitering, litter, and criminal
activity;” and

(3) the effect of the establishment upon residential parking needs and vehicular and
pedestrian safety.

The WECA'’s principal concern is appropriateness standard (2) but all three appropriateness
areas pose potential adverse impacts. The WECA believes that the requested substantial change
will adversely affect the quality of life in the surrounding neighborhood which houses several
high-rise apartment buildings (including some in the same city Square) with many elderly
residents.

Zoning Rulings

The Applicant is located outside of the George Washington University (GWU) campus plan area
in a R-3-E zone, a Residential district. Its grocery store use is grandfathered but there is no
grandfather protection for a substantial change to a nonconforming use. In fact, on 4/16/98, the
Board of Zoning Adjustment (BZA) unanimously denied a requested change for a
nonconforming use from “retail grocery” to “grocery and delicatessen” (emphasis added) (BZA
No. 16259). The Order stated, “a grocery store cannot be changed to a food delivery service in
an R-5-E District without variance relief. The Board believes that the use, as proposed, would
impermissibly expand the existing nonconforming use” (p. 3). Therefore, we request that the
ABC Board defer its consideration for a “deli” until after the Foggy Bottom Grocery has

applied to the BZA for such an expanded use for this grandfathered site and a new BZA Order is
issued.

The enabling Act behind the zoning regulations indicated that nonconforming uses are to be
construed narrowly, with the goal that they eventually be phased out. The District Court of
Appeals stated, “one of the major purposes of the Zoning Regulations, namely, the ‘gradual
elimination of ... existing [nonconforming] structures and trades’” (Wood v. District of
Columbia, 39 A.2" 67, 69 (D.C.1944)). The District of Columbia Court of Appeals ruled that
nonconforming uses are not favored and must be regulated strictly so that the goals of the
districting scheme established by the Zoning Commission are not undercut (C&P Bldg. Ltd.
Partnership v. District of Columbia Board of Zoning Adjustment, 442 A.2™ 129 (D.C. 1982)).
The Zoning Administrator is obliged to interpret which alternative uses are permitted very
strictly. As the courts have repeatedly recognized, any interpretation of the zoning regulations
which seeks to expand the prerogatives of owners of structures containing nonconforming uses
defeats one of the major purposes of the Zoning Regulations, namely, “the gradual elimination of
... existing [nonconforming] structures and trades” (Edward J. Lenkin v. District of Columbia
Board of Zoning Adjustment, 428 A.2d 356, 358 (D.C. 1981) quoting the Court of Appeals
decision in Wood already referenced). In fact, in C&P Building Limited Partnership v. District
of Columbia Board of Zoning Adjustment, 442 A.2d 129, 131 (D.C. 1981), the Court noted the
“[bloth this court and the Zoning Commission have stressed that nonconforming uses are not
favored and must be regulated strictly so that the goals of the districting scheme established by
the Zoning Commission are not undercut ... Thus, we have stressed that any interpretation of the
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zoning regulations which expands the prerogatives of nonconforming users is generally
undesirable.”

Further, on 8/16/07, DC’s Zoning Administrator denied the request for a “sandwich shop,”
determining that a zoning variance was needed for this change in nonconforming use. Therefore,
we request that the ABC Board defer its consideration for a “sandwich shop” until after the
Zoning Administrator has reviewed the matter, including the same-day (8/21/08) application and
issuance of a Certificate of Occupancy (C of O) without any indication of the Zoning
Administrator’s prior ruling. In addition, on his C of O application (#08D0102), under #9, the
Applicant checked only “Ownership Change” and not also “Use Change.” Under #11, the
Applicant erroneously indicated that the “Prior Use of Premises” is “same as proposed.” And,
under #10, the Applicant stated that the “Proposed Use of Premises” was “Grocery/Retail

Sales/Sandwich Shop, Cigarettes and Medicine/Grocery Store not sexually oriented” (emphasis
added).

More recently, on 7/31/09, DC’s Zoning Administrator informed the WECA that, “T recall
meeting with him [Foggy Bottom Grocery owner Kris Hart] and clearly explaining to him the
need for BZA relief to add a ‘pizza delivery, carry out, restaurant, fast food or deli’ use at this
location” (emphasis added). To our knowledge, no BZA variance application has yet been filed.

Comparison of Prior and Proposed

This chart briefly compares the former Foggy Bottom (FB) Grocery and the planned Foggy
Bottom Grocery, including not only late hours but also desired expanded uses, such as delivery
service, carryout, deli, pizza, and sandwich shop. These expanded uses fly in the face of the
denials by the BZA and Zoning Administrator:

Aspect Old FB Grocery | Planned FB Grocery Comment
square feet | 1,000 1,835 84% increase
# floors 1 basement, 1% & 2nd 2 more floors; ABC

| “substantial change”
hours of 10 am — 10 pm ; 7 am — 2 am Sun-Thurs | ABC “substantial change”
operation | 7 am — 3 am Fri-Sat
alcohol 10am—10pm | 10 am~- 10 pm (7 1% & 2™ floors
hours days/week)
delivery 4/98 BZA said | 7/09 ZA said requires | use variance requires 3-part
service “no” BZA OK test of owner (GWU) (NVOTE:

applies to next 4 rows f00)
carryout 7/09 ZA. said requires
BZA OK
deli 4/98 BZA said | 7/09 ZA said requires | ABC “substantial change”
“no” BZA OK
pizza 4/98 BZA said | [would like to serve
“no” pizzal

sandwich 8/07 ZA said requires ABC “substantial change;”
shop BZA OK 8/21/08 C of O in error due to

L mistakes on application form




WECA Secretary Barbara Kahlow will be presenting the WECA’s protest case before the Board.
If you have any questions about this request, please contact her on 965-1083 or at

barbara.kahlow "&‘«’5‘1’1203.&62.

Sincerely,

~

G Bt
John C. Batham !N"\
President

¢c Matt LeGrant, Zoning Administrator



