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Re: BZA Appeal No. 18029

Pre-Hearing Statement of Owner Vornado/Charles E. Smith

Dear Chairperson Loud and Members of the Board:

On behalf of Vornado, the owner of the property that is the subject of the above-
referenced appeal, attached please find our pre-hearing statement. As discussed herein,
the Zoning Administrator did not err in approving the issuance of the certificate of
occupancy for the Planned Unit Development (“PUD”) constructed at 1255 25™ Street

NW (the “Property”). The Zoning Administrator’s determination and issuance of the
certificate of occupancy should be upheld for the following reasons:

L. After over two years of extraordinary efforts to secure the approvals required

to construct the Francis Field improvements, as detailed on the Timeline
attached as Exhibit A of the Statement, Vornado has secured the approval and
building permit required to begin construction, construction is contracted to
start on February 2, 2010 and completed by May 30, 2010. Even if the Board

were to read Condition 10 consistent with FFF’s interpretation, the underlying
issue on appeal is, or will shortly be, moot.

The Zoning Administrator’s determination that Vornado had completed a
timely delivery of the amenities called for in Condition 10 was reasonable

given the language of the Condition as well as intent expressed in the record
before the Zoning Commission.

It was reasonable for the Zoning Administrator to broadly construe the
language of Condition 10 to permit the use of an escrow agreement based on

the particular obstacles that arose, which were out of Vornado’s control and
prohibited final approval and actual construction of the amenities.

Prior
decisions of this Board have authorized the use of escrow agreements to
satisfy PUD conditions when delivery of a public benefit was otherwise
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4. The record demonstrated that the Zoning Administrator took extraordinary
and exceptional measures to ensure and affirm compliance with the PUD.

In its pre-hearing filing, the Friends of Francis Field (“FFF”) reference multiple
issues that are either irrelevant or beyond the jurisdiction of the Board. This appeal is
narrowly focused on whether Vornado completed a timely delivery of the amenities
required by Conditions 10(b) and 10(c) of Z.C. Order No. 06-35 (the “Order”).
These conditions are repeated below for the Board’s convenience:

10. No certificate of occupancy for any building approved by this Order shall be
issued until the following amenities have been provided.:

b. Francis Field: contribution of design, materials, and labor for
improvements to Francis Field to (1) prepare a landscape plan for
Francis Field that includes the addition of trees, park lighting, furniture,
trash receptacles, and a drinking fountain and (2) following approval by
DPR, install the improvements, consistent with the Memorandum of
Understanding included with Exhibit 40 of the record, valued at $150,000.

¢. The landscape and streetscape improvements to 25" Street, N.W., in
accordance with the plans marked as Exhibits 27, 31, and 40 of the
record. These improvements shall include, subject to approval by the
appropriate District agency or agenczes the removal of the existing chain-
link fence along the west side of 25™ Street N.W. and replacement with an
ornamental metal fence.

As discussed herein, Vornado has satisfied all of the conditions of the Order, including
the conditions tied to the improvements to Francis Field and 25" Street. Furthermore, the
improvements to Francis Field and 25" Street have been permitted and are under
construction. The decision of the Zoning Administrator should therefore be affirmed or
the appeal dismissed as moot.

Sincetyely Jyours,

@ZT Epfing
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Dav1d Avitabile
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CERTIFICATE OF SERVICE

I hereby certify that on January 29, 2010 a copy of the attached letter, statement,
and exhibits was served by hand, U.S. Mail, and/or electronic mail on the following:

Gary Griffith Jay Surabian

Secretary, Friends of Francis Field Assistant Attorney General

2501 M Street NW #609 Office of the Attorney General of the District
Washington, DC 20037 of Columbia

Office of the General Counsel for the
Department of Consumer and Regulatory
Affairs

941 North Capitol Street, NE, Suite 9400

Washington, DC 20002

Rebecca Coder
Chair, ANC 2A

2501 M Street, NW #721
Washington, DC 20037

| Dl Qb

David Avitabile
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PRE-HEARING STATEMENT OF THE OWNER o

At issue in this appeal is whether the Zoning Administrator erred in approving the
issuance of a certificate of occupancy to Vornado/Charles E. Smith (“Vornado”) for a
planned unit development (“PUD”) located at 1255 25" Street (the “Property”) because
Vornado had not yet physically constructed proposed improvements to Francis Field as
well as related streetscape improvements to 25" Street. Francis Field is a public park that
is operated by the District Department of Parks and Recreation (“DPR”) and located
across the street from the PUD.

Prior to the issuance of the CO, Vornado had completed the design of the
improvements to Francis Field and had deposited the remaining amenity funds into an
escrow account that specifically reserved the funds for the construction of improvements
to Francis Field. Thus, as discussed below, the Zoning Administrator did not err in his
decision to issue the CO because Vornado had, in fact, completed delivery of the
proposed improvements.

Furthermore, as discussed herein, the terms of the escrow agreement were
narrowly drawn to allow use of the escrowed funds only for improvements to Francis
Field.  The escrow agreement also permitted Vornado to actually construct the
improvements once the design was approved by the relevant District and federal
agencies. That approval has finally been granted, and construction is contracted to begin
on February 2, 2010 and scheduled for completion in May 2010. Therefore, construction
of all of the improvements called for under the conditions of the PUD Order will soon be
completed.

I The Appeal is Moot.

Here, even if the Board were to find the Zoning Administrator had erred in
concluding that delivery of the money to construct the improvements to Francis Field into
the escrow account was insufficient to permit issuance of the certificate of occupancy, the
appeal is essentially moot since:

¢ Vornado has already completed the design of the improvements to Francis Field
called for in Condition 10(b)(1), at a cost of $38,230.

e Vornado has secured the required building permit to construct the improvements
to Francis Field. A copy of the permit is attached as Exhibit B and a copy of the
approved permit plans are attached as Exhibit C. The permit authorizes
construction of the elements called for under Condition 10(b) as well as the fence
called for under Condition 10(c).



e Vornado has contracted for the delivery of the materials and labor to construct the
improvements; and

e Under the terms of the contract, construction will commence on February 2, 2010,
and will likely be completed by May 30, 2010.

Through the contract, Vornado will expend more than $111,770 on materials and labor
for improvements to Francis Field that include all of the elements outlined in Condition
10(b). This, when added to the $38,230 already expended on the design of those
improvements, will fully provide the $150,000 amenity set forth in Condition 10(b). In
addition, the contract provides for the completion of the streetscape improvements,
including the new fence, called for under Condition 10(c).

As this Eoard is aware, pursuant to 11 DCMR § 3100.7, the Board may not
consider moot questions. The Board has previously concluded that a case is moot when
“the legal issues presented are no longer ‘live’ or when the parties lack a legally
cognizable interest in the outcome.” See BZA Appeal No. 17085 (2005) at 4-5 (citing
Cropp v. Williams, 841 A.2d 328 (D.C. 2004)). For example, in BZA Appeal No. 17085,
the Board determined that its subsequent grant of variance relief in a companion case
eliminated the zoning irregularities at issue in the appeal and therefore “negated any
errors that had been made in creating them.” Id. at 5. The Board concluded that the legal
issue as to whether DCRA had erred was no longer “live” and was therefore moot. Id.
This decision is attached as Exhibit D.

Here, based on the foregoing, the issue on appeal is or will shortly be moot. First,
at a minimum, Vornado has completed the design work contemplated in Condition 10(b),
and has actually delivered $38,230 of the value of the amenity called for in that
condition. Second, Vornado has entered into a binding contract for the materials and
labor required to install the park improvements, and has received a valid building permit
that authorizes the construction work to proceed. Since the contract covers the “materials
and labor” for the Francis Field and 25" Street streetscape improvements called for in
Condition 10, and the permit authorizes actual construction of the improvements,
Vornado has demonstrated significant and substantial compliance with the requirements
of Condition 10 and has effectively ensured actual delivery of the “materials and labor”
required to install the improvements. Third, construction is expected to be completed by
May 30, 2010, at which point the members of Friends of Francis Field and ANC 2A as
well as the residents of Vornado’s PUD will be able to use and enjoy the proffered
amenity.

Since the amenities called for under Condition 10(b) and 10(c) are under contract
to be constructed and will soon be available, Friends of Francis Field’s interest in
ensuring delivery of the amenity will soon be met. The issue is no longer “live”, and no
further action of the Board is necessary to ensure the actual construction of the PUD
amenities. Therefore, the narrow issue on appeal, which is whether the Zoning
Administrator erred in issuing the CO based on the use of the escrow account rather than
actual construction to complete delivery of the amenities, is moot.



I1. The Owner Satisfied All Conditions of PUD Approval, Including
Condition 10, Prior to the Issuance of the Certificate of QOccupancy.

As discussed in detail below, Vornado fully satisfied the requirements of
Condition 10(b), which required, prior to the issuance of the certificate of occupancy for
the PUD, a contribution of $150,000 towards the “design, materials, and labor” for
improvements to Francis Field. Vornado also satisfied the requirements of Condition
10(c), which required, prior to the issuance of the CO, the construction of streetscape
improvements to both sides of 25™ Street, including a new ornamental metal fence along
the Francis Field perimeter. In both cases, delivery was satisfied in part through the
deposit of funding for park and streetscape improvements into an escrow account that
limited the use of such funding to improvements to Francis Field.

A. Condition 10(b) included the design as well as construction of the improvements to
Francis Field as a part of the amenity, and the contribution of the design work was
completed prior to the issuance of the CO.

FFF alleges that the amenity consists of a landscape design for Francis Field in
addition to $150,000 for improvements for the field. This claim is flatly inconsistent with
the plain language of the PUD condition as well as the original memorandum of
understanding between DPR and Vornado dated April 5, 2007 regarding the amenity (the
“MOU”). Furthermore, the record in the underlying case is clear that the proffered
amenity included the cost of the design of improvements as part of the $150,000 promise,
and that FFF was well aware of the terms of this promise.

s The MOU, attached as Exhibit E, specifically acknowledges Vornado’s proffer to
provide “design, materials, and labor necessary to provide improvements to Francis
Field” (emphasis added) as well as DPR’s “willingness to accept this work.” A plain
reading of this sentence clearly demonstrates that “work™ included the design as well
as the materials and labor. The MOU then details the gpecific tasks that Vornado will
provide, which include both the “preparation of a landscape plan™ and instaliation of
the improvements. The MOU concludes that the “proposed work is valued at
$150,000” — again, work clearly including the design as well as materials and
improvements.

» Representatives of FFF were copied, by e-mail, on the draft MOU that was sent by
Vornado’s counsel to DPR. This e-mail, dated March 15, 2007, was explicit that “the
proposed work, including the design, materials, and installation, is valued at
$150,000.” See Exhibit F.

e The language of Condition 10(b) of the Commission’s Order parallels the MOU
between Vornado and DPR. Again, its plain language states that the amenity for
Francis Field consists of “contribution of design, materials, and labor for
improvements to Francis Field to (1) prepare a landscape plan [and] (2) . . . install the
improvements” (emphasis added). The condition explicitly states that the proffered
amenity should be “consistent with the MOU” and that the amenity is “valued at




$150,000”. The Commission’s decision is clear that the proffered contribution
consisted of design work as well as materials and labor. It is also clear that the value
of the entire contribution is $150,000.

Consistent with the language of the MOU and Condition 10(b) of its Order,
Vornado directed its landscape architect to prepare a landscape plan for Francis Field (the
“Master Plan”). The Master Plan, which was prepared over a year-long period through
consultation with DPR, the Friends of Francis Field, ANC 2A, and other community
representatives, contained the specific features promised in Condition 10(b), which were
intended to be constructed as “Phase I” of the improvements to the field. The Master
Plan as well as the design for the Phase I improvements were presented to the U.S.
Commission of Fine Arts (“CFA”) in January 2009 and both were approved by the CFA
in September 2009. In total, Vornado expended at least $38,230 on the design of the
Field, which contained all of the features detailed in Condition 10(b).  The final
approved Master Plan, as well as the Interim “Phase I” Plan containing all of the features
called for under Condition 10(b), are attached as Exhibit G.

Therefore, based on the foregoing, the Zoning Administrator reasonably
concluded that (i) the design of improvements to Francis Field, as well as the actual
improvements, were part of the amenity set forth in Condition 10(b) of the Order, and (ii)
Vornado had satisfied a minimum of $38,230 of its total obligation under Condition 10(b)
through actual performance.

B. The contribution of the materials and labor for improvements to Francis Field was
completed prior to the issuance of the CO through an escrow agreement, which the
Zoning Administrator reasonably determined satisfied the terms of Condition 10(b).

Vornado worked extensively with DPR to secure approval for a park design and
to actually move forward with construction of the improvements while the PUD was also
under construction. However, a series of events beyond Vornado’s control (discussed in
Section III and on the timeline attached as Exhibit A) prevented Vornado from satisfying
the condition through actual construction of the improvements prior to the issnance of
the CO. Therefore, beginning in March 2009, Vornado worked with representatives of
DPR and the Zoning Administrator to develop an alternative solution that would satisfy
the PUD Condition, ensure the provision of the amenity, and yet permit the occupancy of
the PUD while obstacles to construction of the amenity were resolved.

Here, the language in the PUD Order emphasized provision of a “contribution”
towards the improvements to Francis Field by the issuance of a CO. The term
“contribution” simply requires that the amount promised by Vornado be provided prior to
the issuance of the CO; it does not mandate that the actual outcome promised by the
amenity be provided prior to issuance of the CO. As a result, the completion of the
financial contribution for these amenities, rather than the actual completion of the work
contemplated by Condition 10, is all that is required to satisfy the Commission’s
condition of approval.



A review of the Zoning Commission transcript from the public hearing provides
additional support for the Zoning Administrator’s interpretation of the condition. At the
public hearing on Case No. 06-35, Vornado’s representative testified that Vornado
promised to “fund the design and implementation of $150,000 in improvements for
Francis Field,” fund $200,000 in streetscape improvements,” and commit $150,000 to
Francis Junior High school. See Z.C. Tr. Mar. 26, 2007 a: 24-25 (emphasis added). The
ANC representative similarly described the amenities package as “essentially . . . cash.”
Id. at 95. The OP Report also referenced a “$150,000 contribution towards facilities
improvements at Francis Field”, a “$150,000 contribution toward technological and
facilities improvements to Francis Junior High School”, and €$200,000 towards
streetscape improvements” (including the fence) as amenities of the project. See OP
Final Report at 7 (emphasis added). In its report, OP did request further definition on
how the contributions would be used, which ultimately led to the detailed explanations
for the use of each amenity in the final Zoning Commission order. Notwithstanding that
request for “exact expenditures” of each promise, OP continued to regard the proffers as
“contributions” and “amenity money,” and found that the Applicant’s proffered
contributions and their targeted recipients were acceptable. Id.

Based on this understanding of the amenity as a “contribution,” DPR agreed to
permit Vornado to contribute the remaining funds for the improvements into an escrow
account as satisfaction of its promise. Importantly, the escrow agreement was narrowly
drafted in order to limit the use of the contribution to improvements to Francis Field. As
importantly, Vornado retained the ability to actually undertake construction of the
improvements and draw the escrowed funds once the issues impeding construction were
resolved, which provided additional assurance that the improvements would actually be
constructed. The escrow agreement, which is attached as Exhibit H, was executed on
June 18, 2009, and Vornado completed its delivery of the amenity through a deposit into
the escrow account on July 8, 2009.

Therefore, based on the foregoing, the Zoning Administrator reasonably
concluded that (i) the escrow agreement constituted & valid ‘“‘contribution” under
Condition 10(b) and (ii) Vornado satisfied the remaining balance of its required
contribution ($111,770) through the deposit into the escrow account. Combined with the
$38,230 spent on design of the field improvements, Vornado thus completed its
contribution of $150,000 toward improvements at Francis Field.

C. Vomado satisfied the provisions of Condition 10(c) through a combination of actual
performance and contribution to the escrow account.

Condition 10(c), which required landscape and strectscape improvements to both
sides of 25™ Street, was satisfied by Vornado prior to issuance of the CO. Streetscape
improvements along the east side of 25™ Street have been constructed and are completed.
The replacement of the fence called for in Conditior 10(c) will be constructed
concurrently with the construction of the improvements to Francis Field itself. As shown
on the design approved by DPR and CFA that is attached as Exhibit G, the design of the
Francis Field improvements includes the public space along the west side of 25™ Street



and integrates it into the “linear park” that is created at the entrance to the Field, so it
makes sense from a construction: standpoint to construct the fence at the same time as the
other improvements.

As part of the streetscape improvements required under Condition 10(c) on the
west side of 25" Street, Vornado agreed, subject to the approval of the appropriate
District agency or agencies, to replace the existing chain-link fence along 25" Street with
an ornamental metal fence. Therefore, Vornado’s landscape architect included the new
fence in the design of the Francis Field improvements. Vornado could not, however,
proceed with the actual removal of the existing fence or construction of the new fence
until such work was authorized by DPR. To ensure the provision of this fence, Vornado
contributed an additional $36,000 to the escrow account to provide for the replacement
fence. This is consistent with the language of Condition 10(c), which explicitly noted
that the installation of the fence would be subject to the “approval of the appropriate
District agency or agencies.”

Based on the foregoing, Vornado has fully satisfied the requirements of Condition
10(c) through actual completion of streetscape improvements as well as contribution to
the escrow account for the cost of the fence.

JII. A Broad Reading of Condition 10 was Reasonable in Light of the
Circumstances Surrounding Vornado’s Efforts to Deliver the
Improvements to Francis Field and 25" Street.

The Commission issued Order No. 06-35 in October 2007. Beginning in late
2007, Vornado began to work extensively with DPR to attempt to secure approval for a
park design and to move forward with improvements. However, a series of events that
were wholly outside of Vornado’s control arose during the planning and construction
process. These events added substantial and unexpected complexity to the design
approval process, and frustrated Vornado’s efforts to actually construct the improvements
prior to the issuance of a CO for the PUD. These issues included: (i) review of the
Master Plan and Phase I Improvements by the U.S. Commission of Fine Arts; (ii)
discussions with the National Park Service regarding jurisdiction over Francis Field; and
(iit) work under Francis Field by the DC Water and Sewer Authority. Discussions with
community organizations (including the Friends of Francis Field and ANC 2A) regarding
the programming, use, and lighting of the athletic fields at Francis Field further
complicated the approval process for the park design. These events are detailed on the
Timeline attached as Exhibit A and are briefly summarized below.

Vormnado and DPR spent nearly a year consulting with representatives of the
community, including Friends of Francis Field and ANC 2A, on the design of the Field
and by December 2008 had secured ANC 2A approval for a Master Plan and the Phase I
improvements. DPR and Vornado presented the Master Plan and Phase 1 improvements
to CFA in January 2009, who approved the concept plan but requested further changes.
DPR and Vornado intended to present these revisions at the February 2009 CFA meeting.



However, shortly after the January CFA meeting, further progress was put on hold
pending the resolution of jurisdictional and related use issues raised by the National Park
Service', as well as other issues related to WASA inspection work and DPR’s own
internal decisions regarding the programming and use of the field. These issues were not
resolved until July 2009, when NPS agreed to issue a special use permit to DPR to permit
use of the NPS-owned side. With the Park Service and other issues resolved, DPR and
Vornado returned to CFA in September 2009, and CFA approved the design.

Vomado made extensive efforts and exhausted all reasonable efforts to actually
construct the improvements in spite of these obstacles. Indeed, Vornado had a vested
interest in completing the improvements prior to the occupancy of its new apartment
building, since Francis Field serves as the “front yard” for its new residences. However,
by February 2009 it became apparent that red tape and conflicting priorities among
government entities would hinder any hope of completing the field improvements by the
PUD’s anticipated completion in September 2009. Therefore, Vornado, DPR and the
Zoning Administrator discussed the escrow agreement as an alternative solution that
would ensure the delivery of the amenity prior to the issuance of the CO for the PUD yet
still permit Vornado to occupy the new building upon its targeted completion date.

The Zoning Administrator’s approval of an escrow agreement as satisfaction of
the PUD condition was reasonable given the extenuating circumstances that made actual
performance otherwise impossible as well as Vornado’s demonstrated commitment to the
delivery of the amenities. This Board has ratified the use of an escrow agreement to
satisfy PUD conditions in past circumstances. In BZA Appeal No. 16950 (2003), the
Board approved a contribution by The George Washington University to an escrow
account as a “reasonable attempt” to comply with a condition of approval when strict
compliance with the condition of approval itself was not possible. Id. at 9. In that case,
the Board concluded that when the intended recipient of the amenity money had not yet
been established, and an alternate recipient had not besn designated pursuant to the
process outlined in the condition, it was reasonable for the University to place the
amenity in an escrow account until the requirements of the condition could be met. The
Board observed that, “not only was this not a violation of [the condition], but it was
actually the University’s [] attempt to comply with the Condition.” Id. BZA Appeal No.
16950 is attached as Exhibit I.

Here, it was also reasonable for the Zoning Administrator to determine that an
escrow agreement satisfied the intent of the PUD condition. As in Appeal No. 16950, the
Zoning Administrator could reasonably determine that sirict compliance with the PUD
condition would not be possible given the multiple issues facing the applicant that were

! Pursuant to a transfer of jurisdiction, the District of Columbia controls the eastern half of the Field, along
25" Street. The National Park Service retains authority over the western half of the Field, which is
adjacent to Rock Creek Park.



out of its control. In addition, Vornado had clearly demonstrated deliberate efforts to
move the amenity forward. Therefore, given the language of the PUD condition, which
required only a “contribution”, and the existence of an escrow agreement that would in
fact ensure that the delivered funds be set aside for improvements to Francis Field, it was
reasonable for the Zoning Administrator to approve the escrow agreement as a valid
satisfaction of the PUD condition.’

IV. The Zoning Administrator’s Decision Was a Careful and Reasoned
Determination Intended to Ensure Compliance with the PUD.

The Zoning Administrator’s decision regarding Vornado’s compliance with the
conditions of PUD approval was a careful, reasoned decision that considered input from
the Friends of Francis Field and involved extra steps to ensure and confirm compliance
with the PUD.

o First, beginning in March 2009 and leading up to the issuance of the
September 25 certificate of occupancy that is under appeal, representatives
of Vornado met with the Zoning Administrator to discuss the issues
regarding PUD compliance. During that time period, representatives of
Friends of Francis Field also reached out to the Zoning Administrator on
multiple occasions to share their views regarding the PUD conditions.

° Second, as referenced in FFF’s initial statement, the Zoning Administrator
also took additional measures in September 2009, when it reconsidered its
approval of previously issued COs and subsequently issued the CO that is
under appeal.> During the week-long period in between DCRA’s notice of
revocation and the issuance of the new CO, Vornado responded to detailed
Zoning Administrator inquiries regarding the provision of the amenities,
many of which directly addressed the issues and concerns of Friends of
Francis Field.

2 Indeed, even after the issuance of the CO, Vornado has continued to encounter bureaucratic issues that
have slowed Vornado’s actual construction work. Processing of the construction permit was delayed for
over a month as DCRA and DPR negotiated over the proper street address for the permit. The permit
application was finally accepted for processing in mid-December and was issued on December 17, 2009.

Notwithstanding FFF’s inferences, Vornado followed DCRA policy and direction when it changed the
address of the Property. The building’s change in address was approved pursuant to proper DCRA
procedure on May 1, 2009. Furthermore, pursuant to instructions in the letter approving the address
change, notification of the address change was provided by electronic mail 1o the Office of the Zoning
Administrator, as well as multiple other District agencies. The notification did not reach the current
Zoning Administrator because the DCRA instructions still contained the electronic address of the former
Zoning Administrator. Furthermore, the applications for the certificates of occupancy themselves
directly cited the Zoning Commission case number linked to approval of the PUD.



o Third, the Zoning Administrator has continued to retain control in order to
ensure compliance through the particular manner in which certificates of
occupancy have been issued for the PUD. The September 25 CO that is
under appeal was a temporary CO limited to partial floors within the PUD,
and was followed by a series of other floor-by-floor COs that were issued
as construction on each floor was completed. That CO, as well as the
subsequent floor by floor COs, have since been cancelled and replaced by
a building-wide certificate of occupancy, which was issued on December
21, 2009 and is attached as Exhibit J. Prior to the issuance of the
December CO, Vornado again provided the Zoning Administrator with
additional detail regarding PUD compliance as well as a progress update
on the Francis Field amenities.

Indeed, the Zoning Administrator continues to retain oversight of the PUD. The full
building CO issued in December is itself temporary and will expire in June 2010. At that
time Vornado will need to reapply for a final, full, and unconditional CO for the PUD.
Vornado fully expects that, by the time this CO is issued, all of the improvements
contemplated in the PUD Condition will be actually constructed. While the PUD’s
conditions were already satisfied through the contribution to the escrow account, the
Zoning Administrator’s continued oversight constitutes an extra step intended to ensure
the PUD’s proffers are actually provided.

Conclusion

The facts are clear. Prior to the issuance of a certificate of occupancy, Vornado
was required to make a contribution of $150,000 for design, labor, and improvements to
Francis Field under the PUD Order. Vornado satisfied this requirement, prior to the
issuance of the CO for the PUD, through a combination of actual completion of the
design work and delivery of the balance of the proffered amenities into an escrow
account.

Vornado did not choose to pursue the escrow agreement as an effort to shirk its
promises regarding the improvements. Rather, Vornado would have preferred to
complete the actual construction of the improvements prior to the completion of its own
PUD. As noted above, the Francis Field improvements are as important to Vornado as
they are to the Friends of Francis Field, since the field serves as the “front yard” for its
new residential building. Furthermore, the escrow agreement has resulted in additional
expenses above and beyond what was originally contemplated in the PUD. Indeed,
Vornado—perhaps more so than any of the other parties to this appeal-—would have
greatly preferred to satisfy the PUD requirement through direct construction of the
amenities, rather than inserting an intermediate step that incurred additional time and
expense.

Finally, notwithstanding its literal satisfaction of the PUD and receipt of the CO,
Vornado has continued to work with DPR to resolve the remaining roadblocks to



construction. [t has secured the required building permit and construction is slated to
begin on February 2, 2010.

Based on the foregoing reasons set forth above, the Zoning Administrator did not
err in issuing the CO and reasonably determined that the PUD was in full compliance
with the conditions of Zoning Commission Order No. 06-35, including the conditions
regarding the PUD amenities. Furthermore, the improvements to Francis Field and 25"
Street have been permitted and are underway. The decision of the Zoning Administrator
should therefore be affirmed or dismissed as moot.
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EXHIBIT A
TIMELINE OF EVENTS
Below is a brief summary of Vornado’s efforts to construct the FFF improvements, from
the issuance of the PUD Order to date, as well as the various issues encountersd during those

efforts.

Fall 2007 — Spring 2008

The final Zoning Order for the PUD was issued in October 2007. Vornado and its
landscape architect, Oculus, reached out to DPR starting in December 2007 — over two years ago
— to start the design process for a landscape plan. Vornado and Oculus met regularly with DPR
over the first half of 2008 to lay out the basic design and process for the Francis Field
improvements.

Summer 2008 — Fall 2008

Starting in May 2008, DPR began to reach out to stakeholders, including FFF and other
interested organizations. DPR held monthly meetings between July 2008 and November 2008 to
provide FFF an opportunity to comment on Oculus’s concept designs for Francis Field. Oculus
originally presented four plans, then revised two plans selected by the stakeholders, and then
prepared an additional plan based on further input.

Throughout this process, DPR received conflicting feedback from multiple stakeholders
on the programming of Francis Field, including the continued use of field lighting. By Fall
2008, disputes between FFF and DPR over field lighting threatened to stop all forward progress
on the design of the field improvements.

Winter 2008 — 2009

At the end of 2008, the issues regarding field lighting temporarily subsided, and DPR
continued to move forward with the approvals for the improvements. Three plans were
presented to ANC 2A at its December 17, 2008 meeting, and the ANC voted to select the final
plan prepared by Oculus, provided that it had no field lights and included a potential dog park.

The selected plan was then presented to CFA in January 2009. CFA approved the master
plan, including the concept design for the PUD-related improvements, but requested further
changes to the design. DPR and Vornado intended to present these revisions at the February
2009 CFA meeting. Following the January CFA meeting, however, the process encountered
additional obstacles that were entirely outside Vornado’s control to resolve.

e First, in late January, DPR was notified that DC WASA intended to perform
inspection work on a major water main that would impact the northern half of the
Field through summer 2009.

A-l
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e Then, in early February, CFA received correspondence from the National Park
Service asserting jurisdiction over a portion of Francis Field and objecting to the DPR
Master Plan. As a result, DPR and Vornado could not proceed with the presentation
of the revised design to CFA until NPS issues regarding jurisdiction and the plan
were resolved.

¢ Finally, DPR had not resolved issues regarding the future use of Francis Field, nor
had it resolved the issue over whether existing lights on the field should be removed,
replaced, or kept in place.

o Some neighbors petitioned DPR to include a dog park as a part of the new field
design, but DPR determined that a dog park could not be included because of the
underlying ownership of portions of the field by NPS.

o While FFF and ANC 2A continued to press for the removal of lights, other
organizations and entities such as ANC 2B (the adjacent ANC) and the principal
of the adjacent Francis-Stevens public school, argued that some lighting should be
maintained, albeit with improved technology and use restrictions that would limit
1mpacts.

As a result of these issues, DPR put all progress on hold and could not authorize Vornado to go
ahead with the Phase I work until DPR was able to address the above issues.

Spring 2009

Given the above issues that were out of its control, Vornado determined that it was no
longer likely that the construction of the improvements would be completed prior to the
completion of the PUD. In March 2009, Vornado met with the Zoning Administrator, Matt
LeGrant, to discuss alternative approaches that would satisfy the conditions of approval,
including the potential use of an escrow account to fulfill its contribution. The Zoning
Administrator indicated general agreement with the escrow approach. Based on the guidance
from the Zoning Administrator, Vornado negotiated the terms of the escrow agreement with
DPR, and the final version was executed in June 2009.

Notwithstanding the escrow agreement, Vornado continued to work with DPR to resolve
the roadblocks to approval and construction of the improvements. DPR met with staff at NPS in
March 2009 to discuss the proposed design and resolve NPS’s issues and concerns. However,
DPR experienced a series of staffing changes within the agency in April 2009, including the
departure of then-Director Clark Ray, who was actively involved in the Francis Field planning
process. Further forward progress remained on hold.

Vornado met with FFF and an ANC 2A representative in May 2009. The neighbors
expressed frustration with the delays and with the process. They also expressed continuing
concern over the issue of the lights and the programming of the field for use after dark by sports
teams from outside the neighborhood. FFF was advised that an escrow agreement was a possible
solution at this time.

401658403v1



Following the meeting with FFF, Vornado next met with DPR in June 2009 to express its
desire to get the plan back to CFA on the July calendar. Vornado also expressed and
communicated the concerns voiced by FFF and the ANC representative regarding the lights.
DPR indicated that it could not go back to CFA until the NPS issue was resolved.

Summer 2009

In July 2009, DPR and NPS fully resolved their jurisdictional differences. NPS agreed to
1ssue DPR a special use permit for the federally-owned portions of the Field. NPS also sent a
letter to CFA indicating that, since the issues had been resolved, CFA could proceed with its
further review of the Master Plan.

Vornado worked with DPR to get Francis Field on the agenda for the next available CFA
meeting, which was scheduled for September 17, 2009. DPR presented the revised Master Plan
to CFA at its September meeting, and CFA approved the revised design.

Fall 2009

Following CFA approval, DPR also gave Vornado the green light to rnove forward with
the construction of the PUD-related improvements. Vornado directed its design team to prepare
construction drawings for the PUD-related improvements, and the base plans were prepared
within a month.

On November 3, 2009, Vomado attempted to file for its construction permit to begin
construction of the improvements. Processing of this permit was delayed for over a month,
however, as DPR and DCRA officials struggled to determine the proper address for Francis
Field, which was required as a necessary prerequisite to filing of the permit. Vornado actively
worked to help DPR and DCRA resolve these issues. The permit was finally accepted for filing
in mid-December 2009 and on December 17, 2009 DCRA issued the building permit.

Winter 2010

In January 2010 Vornado engaged W.H. Boyer as the general contractor to construct the
improvements. Under the contract, construction work is scheduled to commence on February 2,

2010.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
j NING ADJUSTMENT
BOARD OF 22 *G 4D
N
I

Appeal No. 17085 of Louise and Larry Smith and Mary Ann Snow and James Marsh,
pursuant to 11 DCMR §§ 3100 and 3101, from various administrative decisions of the
Department of Consumer and Regulatory Affairs (DCRA), involving construction of three flats
located at 206, 208 and 210 D Street, S.E., Square 763, Lots 26, 27 and 28.

HEARING DATES: February 24, 2004, May 18, 2004, June 22, 2004
DECISION DATE: July 6, 2004

DECISION AND ORDER

This appeal was filed with the Board of Zoning Adjustment (the Board) on September 12, 2003
challenging several approvals by the Department of Consumer and Regulatory Affairs (DCRA)
and one approval of the DC Office of the Surveyor. All approvals were connected with the
construction of three flats at 206, 208 and 210 D Street, SE; i.e. approval of subdivision lots,
recordation of a subdivision plat, issuance of a permit to raze an existing structure at the site,
issuance of three foundation permits, issuance of three building permits, failure to compel the
property owner to remove obsiructions at the site, issuance of a public space permit for a
dumpster, and a challenge to the lifting of a stop work order at the site. Appellants also alleged
that two of the three building permits were issued in violation of applicable side yard
requirements. Appellants later withdrew their challenges to the issuance of the razing permit and
public space permit, and to DCRA’s alleged failure to compel the property owner to remove
cbstructions. Following the May 18, 2004 public hearing, the Board voted to dismiss the
remaining challenges as moot, except for the challenge regarding the alleged side yard
violations. At a decision meeting on July 6, 2004, the Board voted to deny that portion of the
appeal challenging the side yard violations.

PRELIMINARY MATTERS

Notice of Appeal and Notice of Public Hearing

The Office of Zoning scheduled a hearing on the appeal for February 24, 2004. Ia
accordance with 11 DCMR § 3113.4, the Office of Zoning mailed notice of the hearing to the
Appellants, the ANC 6B (the ANC for the area concerning the subject propeity), the properiv
ow:er, and DCRA.

Parties

The Appellants in this case are Larry and Louise Smith, and Mary Anr: Snow and james
Marsh (Appellants or the Neighbors), the owners of properties edjoining the subject property.
Appeliants were iepresented by Richard Nettler, Esq., and Jeannine Rustad, ¥sq., of Robins.
Kaplan, Miller & Ciresi, LLP. The property owner, Folger Park North, LLC (Folger or the

441 4th Street, N.W.,, Suite 210-S, Washington, I:C 206141 {202) 727-6311
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Owner), was represented by Richard Aguglia, Esq., of Hunton & Williams, LLP. As the
property owner, Folger is automatically a party under 11 DCMR § 3106.2. DCRA was
represented by Lisa Bell, Esq., Senior Counsel.

Preliminary Matters

Prior to the public hearing in this appeal, the Owner filed Application No.17108, an
application for variances from the lot area and lot width requirements for the subject property.
The Appellants (who also opposed the variance) moved to consolidate the variance application
with this appeal, and requested that the cases be heard together on February 24, 2004. But on
January 27, 2004, when the variance application was first scheduled, the Board denied the
Appellant’s motion to consolidate the two proceedings and determined that it would hear the
variance application first, then the appeal. Since the Appellants and the property owner both
requested additional time to prepare for the variance case, the Board continued the variance case
and scheduled the two cases for February 24, 2004. The public hearing in the variance case
concluded on that date, but the Board did not deliberate or vote on the application until April 6,
2004. On April 6, 2004, the Board voted to grant the variances for lot area and lot width
requirements, and set the appeal to be heard on May 18, 2004.

Prior to the May 18 hearing date, the Appellants raised the additional challenge alleging
that the building permits violated the side yard requirements of the Zoning Regulations. In
response, the Owner moved to dismiss the appeal on all grounds -- including the newly raised
side yard challenge -- as either moot or time-barred. The parties submitted extensive filings and
argued the motion to dismiss before the Board on May 18, 2004. None of the parties disputed
that, except for the side yard issue, the other issues on appeal had become moot as a result of the
area variances granted by the Board in April. Thus, on June 22, 2004, the Board granted the
motion to dismiss all portions of the appeal except for the side yard issue on grounds of
mootness. It also determined that the side yard issue was not time-barred, and denied the
Owner’s motion to dismiss on that ground. The appeal was continued to July 6, 2004, for a
decision on the merits of the side yard issue.

FINDINGS OF FACT

The Property and Surrounding Area

1. The subject property consists of three record lots, numbered 26, 27, and 28, in Square
763, located at 206 D Street, SE, 208 D Street, SE, and 210 D Street, SE, respectively.

2. Although created after the effective date of the applicable Zoning Regulations, the lot
size and width of lots 26, 27 and 28 meet none of the minimum requirements under
section 401 of the Zoning Regulations. Lots 27 and 28 (208 and 210 D Street, SE) are
271 square feet shy of the 1,800 square feet minimum lot size requirement, and Lot 26
(206 D Street, SE) is 353 square feet shy of the 1,800 square feet minimum lot size
requirement. The width of all three lots is 16 feet -- 2 feet shy of the 18 feet minimum
width that is required in the zone.
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3.

The property is zoned R-< and is in the CAP (Capitol Interest Overlay District'). The R-
4 zone permits one family dwellings, row houses and flats, such as those constructed by
the applicant. Although the CAP Overlay provides for restrictions on use, height and
bulk of buildings, the homes constructed by the applicant conform to the Overlay
provisions.

Square 763 is bounded by D Street, SE to the south, 3™ Street, SE to the east, C Street,
SE to the north, and 2™ Street, SE to the west. Folger Park is directly to the south of the
square, and the Library of Congress Madison Building is to the northwest. The square is
predominantly developed with 2 to 3 story row houses, but also includes a 6-story
apartment building facing C Street, SE, and a sport club and an American Legion
building along D Street.

Each of the three lots is improved with new homes that have been constructed by
Folger. The homes are three level, two-family row houses with fully finished English
basements and off-street parking. Because the property is located in the Capitol Hill
Historic District, the Historic Preservation Review Board reviewed and approved the
development plans for the row houses.

The Permits and Construction

6.

10.

11.

On or about May 23, 2003, DCRA issued foundation permits for each of the three
row houses.

On or about August 25, 2003, DCRA issued building permits for each of the three
proposed row dwellings.

A previously existing PEPCO substation at the property was razed during June, 2003, and
construction on the row house foundations began on or about July 1, 2003.
Construction continued after the building permits were issued on August 25, 2003.

On or about September 2, 2003, DCRA issued a stop work order based upon an
“invalid raze permit”. The applicant met with DCRA officials to confirm the validity of
the raze permit, and the stop work order was lifted on or about September 5, 2003.

DCRA issued a second stop work order on or about September 15, 2003,. Although the
stop work order did not cite any code violation, DCRA later issued a letter stating that the
proposed development did not comply with the minimum lot area and lot width
requirements contained in § 401 of the Zoning Regulations.

On September 30, 2003, this appeal was timely filed. Among other things, Appellants
challenged DCRA’s August 25, 2003 issuance of the three building permits to construct

! The CAP Overlay was established “to promote and protect the public health, safety, and general welfare of the
U.S. Capitol precinct and the area adjacent to this jurisdiction, in a manner consistent with the goals and mandates of
the United States Congress. . .” § 1200.1 DCMR.
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the three row dwellings.
12.  On or about October 30, 2003, the Folger and DCRA entered into an agreement

13.

14.

15.

that provided for DCRA'’s lifting of the stop work order in return for the applicant’s
agreement to indemnify DCRA for any construction related damages, and to seek
variances from this Board from the minimum lot area and width requirements.

After entering into the agreement, Folger applied to this Board for the variance relief
and resumed construction of the row dwellings. By the end of January 2004, the row
dwellings were “under roof”; i.e. the main roof was in place in each of the three units.

None of three units were constructed with side yards. The middle unit at Lot 27 is an
interior lot with two common division wails, one adjoining Lot 28 and one adjoining Lot
26. Lot 28 has one common division wall with Lot 27 and abuts an alley which 1s 15 feet
in width on the other side. Lot 26 has one common division wall with Lot 27 and abuts a
four foot right of way on the other side.

By separate decision issued and served upon the parties, the Board granted the lot size
and width variances.

Appeal of the Side Yard Issue

16.

17.

18.

At the time it filed its appeal, the Appellants did not specifically raise the side yard issue
However, the side yard issue was raised and discussed by Appellants and the Office of
Planning (OP) during the variance case.

On or about May 6, 2004, Appellants filed a submission claiming that the two end units
(Lots 26 and 28) required side yards under the Zoning Regulations. As a result, they
argued, the building permits which approved the two structures were issued in error.

The Owner maintained that the side yard issue was untimely raised and that, in any
event, this portion of the appeal lacked merit (See, Exhibits 49 and 51).

CONCLUSIONS OF LAW

An appeal to the Board may be taken by a person aggrieved or District agency affected by any
decision of a District official in the administration and enforcement of the Zoning Regulations.
D.C. Official Code § 6-641.07 (2001). Here, the Appellants allege and DCRA concedes that the
three record lots were substandard and should not have been created. Appellants also claim that
the two building at each end should have had a side yard.

The Challenges to the Building Permits based upon The Substandard Lots Is Moot.

“A case is moot when the legal issues presented are no longer ‘live’ or when the parties lack a
legally cognizable interest in the outcome. See Murphy v. Hunt, 455 U.S. 478, 481, 71 L. Ed. 2d
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353, 102 3. CL 1131 (1932) (citations omitted)”, Cropp v. Williams, 841 A.2d 328 (D.C. 2004)
In the companion decision to this case, the property owner has been a granted variance from
strict compliance with the lot size and width requirement of the Zoning Regulation. The
variance relief converts these lots to a conforming status and thus negates any errors that had
been made in creating them. Thus, the legal issue as to whether DCRA erred in issuing building
permits that allowed construction on substandard lots is “no longer live”.

The Motion to Dismiss the Side Yard Appeal

Folger and DCRA maintain that the portion of the appeal regardmg the side yard violations was
untimely filed and that the appeal must therefore be dismissed.” Appellants maintain that the
side yard challenge should be treated as an amendment to the initial appeal, which was
indisputably filed on a timely basis. The Board agrees with the Appellants because the facts and
procedural posture of this case are so unusual. First, the side yard issue was raised early on in
the variance case which was inextricably connected with this appeal. Although the cases were
not consolidated, the granting of the variance relief caused most of the appeal 10 become moot.
Second, because the side yard issue was raised during the variance case, Folger had ample notice
of the challenge. Thus, there was no prejudice to Folger in permitting the Appellants the
flexibility to amend their appeal to include the side yard challenge.

The Merits of the Side Yard Appecal

Appellants principally rely on section 405.3 of the Zoning Regulations and this Board’s opinion
in, Appeal of David and Janet Pritchard, BZA No. 16811, 49 DCR 9707 (2002) (the Pritchard
case), which interpreted this section. Section 405.3 provides in part that, side yards are required
at properties in the R-4 zone uniess the dwelling at the property shares a common division wall
with the adjacent property. Since, here, both end units have a common division wall at only one
side — the sides abutting the middle unit — Appellants argue that side yards are required next to
the free standing wall at both units.

Folger and DCRA argue that 405.3 is not apposite in this case and that the facts of the Pritchard
case are distinguishable from the facts herein.

Folger claims that section 405.6 of the Regulations is applicable to this case, rather than section
405.3, and that section 405.6 squarely states that no side yard is required in the R-4 zone. As to
Pritchard, Folger claims that decision is distinguishable for two reasons. First, unlike the
property in Pritchard, the property in this case consists of two substandard lots that are unable to
accommodate side yards on both sides. Second, the rationale underlying Pritchard’s side yard
requirement was to ensure adequate light and air. That rationale does not apply to this case
where one end unit abuts an alley and the other end unit abuts a four foot right of way.

DCRA argues, in addition, that section 405.3 does not apply because this is a multiple dwelling
“development” and that the logic of Pritchard cannot apply to such a development.

2 See, 11 DCMR 3112.2, which requires generally that an appeal must be filed within 60 days of the administrative
decision being complained of.
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For the reasons stated below, the Board holds that the Prirchard decision does not prohibit the
construction of new end-unit row dwellings, or any new row dwelling, regardless of whether the
structure shares one or common divisior: wail, or none at all.

Since thee issuance of the Pritchard decision, the Board has on two occasions emphasized the
narrow scope of that decision. In Appeal of Southeast Citizens for Smart Development, BZA No.
16935, S0 DCR 8108 (2003), the Board rejected an interpretation that Pritchard barred the
construction of single family semi-detached structures that sit on a lot line, and thus share no
common division wall. The Board held that because the Zoning Regulations define semi-
detached dwellings to include structures “the wall on one (1) side of which is ...a lot line wall,
having one (1) side yard”, Pritchard could not be interpreted as disallowing this matter of right
structure.

Similarly, in Application of Katileen Peoples and Philip Sedlak, BZA 17007, 51 DCR 9518
(2004), a case decided after this appeal, the Board made it clear the Pritchard does not preclude
the construction of in-fill row dwellings.

[Tlhe Board wishes to stress the narrowness of the Pritchard ruling. As noted in Appeal
No. 16935 of Southeast Citizens for Smart Development, the Pritchard decision did not
make single semi detached dwellings illegal if one side of the structure sat on a lot line
(and was thus free standing on both sides). Nor did Pritchard require two side yards for
new structures on lots with row dwellings on either side. Row dwellings, when permitted
as a matter of right, may be constructed on all lots, except in the narrow circumstances
that existed with respect to this subject property.

The Pritchard decision is thus limited to its facts.

Id. at 9520.

The Board reaffirms this limitation. The Pritchard decision only addressed the narrow question
of “whether the owner of a one-family semi-detached dwelling in an R-4 District may convert
the dwelling to a row dwelling as a matter of right, where the dwelling will not share on both
sides a common division wall with an adjacent building”, Pritchard, 49 DCR at 9713 (emphasis
added). The facts in this appeal are different. Here, Folger is not converting an existing semi-
detached single family dwelling into a row dwelling, but building three entirely new row
dwellings (i.e. a single family dwelling without side yards). And unlike the Pritchard scenario,
Folger cannot avail itself of the special exception relief made available to additions to single
family homes pursuant to 11 DCMR § 223°, a factor that the Pritchard decision viewed as
relevant in reaching it conclusions. See Pritchard,, 47 DCR at 9716-9717.

As newly constructed matter of right row houses, no side yards are required. To the extent it
suggests otherwise, Pritchard is overruled.

3 In fact, the owners of the property that was the subject of the Prizchard decision were granted special expection
approval to build the addition in Application of Kathleen Peoples and Philip Sedlak, discussed infra.
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Thercfors, for the rvasons stated above, it is hereby ORDERED that:
a. the motion to dismiss the side yard challenge is DENIED
Vote taken on June 22, 2004

VOTE:  5-0-0 (Geoffrey H. Griffis, Ruthanne G. Miller, Curtis L. Etherly, Jr.,
John A. Mann I, and Anthony J. Hood)

b. the motion to deny the appeal is GRANTED with respect to the side yard
challenge

Vote taken on July 6, 2004

VOTE: 3-0-2 (Geoffrey H. Griffis, Ruthanne G. Miller, and Curtis L. Etherly,
Jr., voting in favor of the motion, and John A. Mann II and
Anthony J. Hood voting by absentee ballots against the motion)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member has approved the issuance of this Decision and Order.

ATTESTED BY: /2—‘\_.«--

"JERRILY R. KRESS, FAIA
Director, Office of Zoninef..v/

FINAL DATE OF ORDER: _FEB 28 =303

UNDER 11 DCMR 3125.9, "NO DECISION OR ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL PURSUANT
TO THE SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE FOR THE
BOARD OF ZONING ADJUSTMENT."



GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOAKRD Of ZONING ADTUSTMENT

BZA APPLICATION NO. 17083

As Director of the Office of Zoning, I hereby certify and attest that on

FEB 2 8 2005 4 copy of the order entered on that date in this matter was
mailed first class, postage prepaid or delivered via inter-agency mail, to each party
and public agency who appeared and participated in the public hearing concerning
the matter, and who is listed below:

Richard B. Nettler, Esq., Counsel to the following Appellants:
Robins, Kaplan, Miller & Ciresi LLP

1801 K Street, N.W., Suite 1200

Washington, D.C. 20006

James Marsh

Mary Ann Snow

320 2™ Street, S.E.
Washington, D.C. 20003

Louise and Larry Smith
322 2™ Street, S.E.
Washington, D.C. 20003

Richard L. Aguglia, Esq., Counsel to Folger Park North LLC
Hunton & Williams LLP

1900 K Street, N.W.

Washington, D.C. 20006

Chairperson

Advisory Neighborhood Commission 6B
921 Pennsylvania Avenue, S.E.
Washington, D.C. 20003

Commissioner 6B01

Advisory Neighborhood Commission 6B
921 Pennsylvania Avenue, S.E.
Washington, D.C. 20003

441 4th Street, N.W., Suite 210-S, Washington, DC 20001 (202) 727-6311
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Chacon Ambrose, City Councilmember
Ward Six

1350 Pennsylvania Avenue, N.W._, Suite 102

Washington, D.C. 20004

Toye Bello, Zoning Admindstrator

Building and Land Regulation Administration
Department of Consumer and Regulatory Affairs

941 N. Capitol Street, N.E.
Washington, D.C. 20002

Ellen McCarthy, Deputy Director
Office of Planning

801 North Capitol Street, N.E.

4™ Floor

Washington, D.C. 20002

Alan Bergstein, Esq.

Office of Attorney the Gereral
441 4% Street, N.W., 62 Floor
Washington, D.C. 20001

sn

ATTESTED BY

)
: / AZV“"‘j
JERRILY R. KRESS, FAIA
Director, Office of Zoning );
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
Department of Parks and Recreation

April 5, 2007

Mr. Richard Smith
VORNADO/Charles E. Smith
Suite 1000

2345 Crystal Drive

Arlington, VA 22202

Re:  BNA Buildings PUD, Zoning Commission Case No. 06-35
Memorandum of Understanding — Francis Field

Dear Mr. Smith:

We write this letter to acknowledge VORNADO/Charles E. Smith’s offer to provide the design,
materials, and labor necessary to provide improvements to Francis Field and to express our
willingness to accept this work. Per our understanding, you will arrange for the preparation of a
landscape plan for Francis Field that will include the addition of trees, park lighting, furniture,
trash receptacles, and a drinking fountain. Following review and approval by the D.C.
Department of Parks and Recreation, you will then install the improvements, which will provide
a public benefit to the proposed PUD. We note that the specific features of the improvement
were arrived at through discussion and consultation with representatives of ANC 2A and the
Friends of Francis Field. The proposed work is valued at $150,000.

DPR understands that this commitment to provide the work is conditioned on the approval of the
PUD. We also understand that the work will be performed only if a building permit is granted
, and the project commences construction.

Wanda $. Durden
Interim Director

cc: Carol Mitten, Chairperson, D.C. Zoning Commission
Michael Thomas, Chairperson, ANC 2A
Friends of Francis Field

Toin i e Fan!

3149 16" Street, NW, Washington, DC 20010 « Phone: (202) 673-7665 » Fax: (202) 673-2087 » Web: dpr.dc.gov
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Avitabile, David

From: Avitabile, David

Sent: Thursday, March 15, 2007 5:56 PM

To: Sharon.Dendy@dc.gov

Cc: Prince, Allison C.; Smith, Richard; mthomas.anc2A02@earthiink.net; jw@janewiiner.com; gary@smart.net
Subject: Francis Field

Attachments: Draft DPR Amenity Letter.doc

Sharon,

Thank you for meeting with us on Wednesday, March 7, 2007, regarding improvements to Francis Field that will be
included as a public benefit and project amenity of the proposed planned urit development (PUD) to redevelop the
existing BNA Buildings, which is currently scheduled for a public hearing before the D.C. Zoning Commission on
Monday, March 26, 2007.

As we discussed last week, VORNADO/Charles E. Smith (the Applicant) will engage its landscape architect to prepare
a design for Francis Field that includes the addition of mature trees and landscape plantings, park lighting fixtures,
benches and park furniture, trash receptacles, and a drinking fountain. Following D.C. Department of Parks and
Recreation’s review and approval of the design, and provided that the PUD is approved, the Applicant will then install
the improvements, which will provide a public benefit of the proposed PUD. The proposed work, including the design,
materials, and installation, is valued at $150,000.

As also discussed, the Applicant also intends to provide substantial streetscape improvements to both sides of 25 th
Street as part of the PUD. These improvements, which were also designed by the Applicant’s landscape architect,
include the installation of an ornamental metal fence along the field’s perimeter to replace the present fence.

We note that the commitment to provide this work is conditioned on the approval and construction of the PUD. As
such, the work will be performed only if the Applicant secures a building permit and commences construction of the
project.

The Zoning Commission requires the Applicant provide the Commission with a Memorandum of Understanding by the
date of the hearing—typically in letter form—that confirms the agency will accept the proffered amenity. We have
prepared a draft/sample letter for your convenience that incorporates the above; once you have secured appropriate
DPR approval, we would appreciate if you could return a final signed copy to us at your earliest convenience.
Additionally, as discussed at our meeting last week, we invite you or another representative of DPR to testify at the
public hearing in support of the application. We anticipate the hearing will commence around 7:00 PM on Monday,
March 26.

Please feel free to contact me with any questions.
Best,
Dave

David Avitabile | Associate
Pilisbury Winthrop Shaw Pittman LLP

Tel: 202.663.9113 | Fax: 202.663.8007
2300 N Street, NW | Washington, DC 20037-1122

Email: david.avitabile@pillsburylaw.com

1/22/2010




Mr. Richard Smith
VORNADO/Charles E. Smith
Suite 1000

2345 Crystal Drive

Arlington, VA 22202

Re:  BNA Buildings PUD, Zoning Commission Case No. 06-35
Memorandum of Understanding — Francis Field

Dear Mr. Smith:

We write this letter to acknowledge VORNADO/Charles E. Smith’s offer to provide the
design, materials, and labor necessary to provide improvements to Francis Field and to express
our willingness to accept this work. Per our understanding, you will arrange for the preparation
of a landscape plan for Francis Field that will include the addition of trees, park lighting,
furniture, trash receptacles, and a drinking fountain. Following review and approval by the D.C.
Department of Parks and Recreation, you will then install the improvements, which will provide
a public benefit to the proposed PUD. We note that the specific features of the improvement
were arrived at through discussion and consultation with representatives of ANC 2A and the
Friends of Francis Field. The proposed work is valued at $150,000.

We fully support the Applicant’s proposed PUD for the former BNA Buildings. The
conversion of the existing office buildings to residential use will enhance the mixed-use nature of
this block of 25™ Street, which is currently dominated by office uses. The project’s high quality
design and streetscape improvements will improve the pedestrian experience on both sides of
25" Street. Additionally, the low-impact development features of the PUD will enhance the
surrounding environmental conditions.

We understand that this commitment to provide the work is conditioned on the approval
of the PUD. We also understand that the work will be performed only if a building permit is
granted for the PUD, and the project commences construction.

This PUD will improve the quality of life for nearby residents. We believe that the
Zoning Commission should approve this project, and we applaud VORNADO/Charles E. Smith
in its effort to adaptively reuse the existing buildings.

Sincerely yours,

[name]

[title]

D.C. Department of Parks and Recreation
cc:  Carol Mitten, Chairperson, D.C. Zoning Commission

Michael Thomas, Chairperson, ANC 2A
Friends of Francis Field

Draft DPR Amenity Letter.doc (ltr 3)
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ESCROW AGREEMENT

This ESCROW AGREEMENT (“Agreement”) is made as of _\MN’E_ g, 2009
(the “Effective Date”), by and among (i) VNO 1229-1231 25TH STREET LLC, a
Delaware limited liability company, and its successors and assigns (“Owner™), (ii) the
D.C. DEPARTMENT OF PARKS AND RECREATION (“DPR”), and (iii)
COMMONWEALTH LAND TITLE INSURANCE CO. (“Escrow Agent”)

RECITALS:

A. In Z.C. Order No. 06-35 (the “PUD Order”), the Zoning Cornmission
approved a Planned Unit Development (“PUD") for property owned by Owner and
located at 1229-1231 25% Street (Square 24, Lot 885) (the “Property”). Pursuant to this
approval, Owner commenced construction of the PUD on the Property. Owner intends to
seek a certificate of occupancy for the PUD by late summer 2009.

B. Francis Field is a public park operated by DPR and located directly across
25™ Street NW from the Property.

C. Owner and DPR are partiés to that certain Memorandum of Understanding
dated April 5, 2007 (“MOU”). Pursuant to that MOU, Owner agreed to provide design,
materials, and labor, valued at $150,000, necessary to provide improvements to Francis
Field (the “Contribution”).

D. During the course of the PUD proceedings before the Commission, Owner
proffered the Contribution as a project amenity and public benefit of the PUD.

E. Owner has, through its consultants, prepared a master landscape plan for
Francis Field (the “Master Plan”). The Master Plan includes, inter alia, the specific
features promised by Owner in its Contribution (i.e. trees, park lighting, furniture, and
trash receptacles referred to in the MOU), and these features are planned as the first phase
of the Master Plan (the “Phase I Improvements™). The total value of the preparation of
the Master Plan, which constitutes the “design” portion of ths contribution required by
the PUD Order, is $38,230.

F. Owner desires to purchase the materials, prepare the construction
drawings, and install the Phase I Improvements, which DPR agrees shall satisfy Owner’s
commitment to complete the Contribution, so that Owner may secure a Certificate of
Occupancy for the PUD. The total value of the materials, construction drawings, and
installation of the Phase I Improvements, which constitute the “materials and labor”
portion of the contribution required by the PUD Order, is $111,770.

G. During the course of the PUD proceedings, Owner also proffered the
replacement of the existing chain-link fence along a portion of the west side of 25™ Street
N.W. with an ornamental metal fence (the “Fence”) as a project amenity and public
benefit of the PUD. In conjunction with its approval of the FUD, the Commission
incorporated the Fence into its PUD Order as a part of a condition of approval, and



required that, subject fo the approval of the appropriate District agency or agencies,
Owner provide the Fence prior to the issuance of a Certificate of Occupancy for any
portion:of the PUD. The total value of the Fence is approximately $36,000.

H. DPR has approved the design of the Phase I Improvements and the Fence.
Notwithstanding DPR’s approval, DPR cannot authorize Owner’s construction of the
Phase I Improvements or the Fence until certain issues regarding the overall Master Plan
are resolved. These issues are entirely outside the control of Owner, and include (i)
discussions with the National Park Service regarding jurisdiction over Francis Field; (i1)
approval of the Master Plan by the U.S. Commission of Fine Arts; and (iii) completion of
improvements under Francis Field by the DC Water and Sewer Authority.

L Owner agrees to deposit funds in the aggregate amount of §147,770 (the
“Escrow Amount”) to be held by the Escrow Agent in an escrow account established
pursuant to the terms of this Agreement (the “Escrow Account™).

J. Following the deposit of the Escrow Amount into the Escrow Account,
Owner shall have satisfied its Contribution under the MOU.

K. Owner, DPR, and Escrow Agent desire to set.forth their respective rights
and obligations with respect to the Escrowed Funds.

NOW, THEREFORE, in consideration of the recitals and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
hereto, intending to be legally bound, hereby agree as follows:

1. Appointment; Agreement to Serve as Escrow Agent. Owner and DPR
hereby collectively appoint ard-engage the Escrow Agent to serve as escrow agent
pursuant to the terms of this Agreerhenit. The Escrow Agent hereby agrees to hold the
Escrowed Funds (as defined below) in accordance with the terms of the this Agreement.

2. Escrowed Funds.

: a. "Not more thaf ten days after the Effective Date, Owner shall cause

to be delivered to the Escrow Agent funds in an amount equal to the Escrow Amount (the
“Bscrowed Frnds”). The Escrowed Funds are permitted to be delivered in the form of
cash or an uriconditional, itrevocable commercial letter of credit (“Letter of Credit”)
naming the Escrow Agent as the beneficiary thereof. All interest earned on the Escrowed
Funds (if in the form of cash or at any tiine convérted to cash) shall be the property of
Owner, shall be payable to Owner on a quarterly basis, and shall not in any event be
deemed a part of the Escrowed Funds.

b. The Letter of Credit, if any, shall be (i) in form and substance
reasonably satisfactory to DPR (DPR hiereby approving t the form of letter of credit
attached hereto as Exhibit A); (11) in the Escrow Amount; (iii) issaed bya federally-
insured cortimercial bank accepting presentatlon of sight drafts in the Washington, D.C.
metropolitan aréa; (iv) include an "evergréen” provision which provides that the Letter of

Credit shall be automatically renewed on an anmial basis unless the issuer delivers thirty.

-2~



(30) days prior written notice of cancellation to Escrow Agent and DPR; and (v)
providing for presentation of sight drafts for payment based solely on a certification from
the beneficiary that the beneficiary is entitled to draw thereon.

c. Escrow Agent shall draw upon the Letter of Credit in any of the
following circumstances, without any further notice of any kind except as expressly
specified in this Section 2(c): (i) if Owner fails to deliver to Escrow Agent a replacement
Letter of Credit (from a financial institution other than the issuer, or successor thereto, of
the then-current Letter of Credit) reasonably approved in writing by DPR within ten (10)
days after written demand by DPR (it being agreed that DPR shall not deliver such
demand uniess the issuing bank’s (or its successor’s) credit rating is reduced below P-2
(or equivalent) by Moody's Investors Service, Inc., or below A-2 (or equivalent) by
Standard & Poor's Corporation); or (ii) if Owner fails to provide Escrow Agernt with any
renewal or replacement Letter of Credit reasonably approved in writing by DPR at least
fifteen (15) days prior to the expiration of the then-current Letter of Credit (takirig into
account any automatic renewal, provided notice of non-renewal has not been given).

4, Certificate and .Acknowledgment; Effect of Delivery. Within five (5)
business days after Owner’s delivery of the Escrowed Funds, the Escrow Agent shall
notify Owner and DPR in writing of Escrow Agent’s holding of the Escrowed Funds by
signing three (3) counterparts of the Certificate and Acknowledgement attached to this
Agreement as Exhibit B (the “Certificate and Acknowledgement”) and delivering one
(1) original counterpart to each of Owner and DPR. DPR acknowledges and agrees that
the delivery of the Escrowed Funds to Escrow Agent satisfies Owner’s- obligation to
make the Contribution under the MOU.

5. Investment of Escrowed Funds. At any time that the Escrowed Funds
are being held in the form of cash, the Escrow Agent shall invest the Escrowed Funds in
investment grade securities.

6. Release of Escrowed Funds.

a. Within five (5) business days after Owner delivers a copy of an intvoice
for materials, construction drawings, and/or services related to the Phase I Improvements
and/or Fence to DPR, DPR shall notify Escrow Agent in writing to disburse a portion of
the Escrowed Funds to Owner. ‘Within three (3) business days after DPR delivers said
notice to Escrow Agent (which notice shall specify the amount of such disbursement as
the amount due on said invoice), Escrow Agent shall disburse the specified portion of the
Escrowed Funds to Owner. Within five (5) business days after Owner delivers a.
cettification signed by Owner’s landscape architect (“Architect’s Certification™) that
construction of the Phase I Improvements is completed to DFR, DPR shall notify Escrow
Agent in writing to release the balance of the Escrowed Funds to Owner. Within three
3)-business days-after DPR-delivers-said-notice-to Escrow-Agent, Escrow-Agent shall
promptly release the balance of the Escrowed Funds from escrow and shall deliver the
same to Owner.



b. Notwithstanding the foregoing, if aiy portion of the Escrowed
Funds has not been disbursed to Owner on or before the date that is five (5) years after
the Effective Date of this Agreement, then the Escrow Agent shall release the Escrowed
Funds from escrow and deliver the same to DPR. Upon receipt, DPR shall take all
reasonable and appropriate actions to designate and reserve the Escrowed Funds
exclusively for the funding of improvements to Francis Field,

7. Termination. This Agreement shall terminate, and the parties shall have
no further rights, liabilities or obligations to each other under this Agreement, upon the
disbursement of the Escrowed Funds by the Escrow Agent in accordance with the terms
of Section 6 above.

8. Disputes. In the event of any disputé between Owner or DPR regarding .
the release and disbursement of the Bscrowed Funds, or if the Escrow Agent receives
conflicting demands or instructions with respect to the release and disbursement thereof
(but not with respect to drawing on the Letter of Credit, which Escrow Agent shall do
notwithstanding any conflicting demands or instructions), the Escrow Agent shall
withhold such disbursement and continue to hold the Escrowed Funds in accordance with
the termis hereof pending () the joint written instructions of Owner and DPR or (b)
receipt of an order of a court of competent jurisdiction or the binding award of an-
arbitrator resolving the dispute or directing the release and disbursement of the Escrowed
Funds.

9. Actions Taken in Good Faith. The Escrow Agent may act upon any
instrument or ‘writing believed by the Escrow Agent iti good faith to be genuine and
executed by the proper person. The Escrow Agent shall not be liable for any losses,
liabilities, claims, actions, darnages and expensés arising ot of or in connection with this
Agreement, except for those arising out of the Escrow Agent’s own negligence or willful
misconduct. Owner and DPR hereby agree to indemnify and hold the Escrow Agent
harmless from and against all losses, liabilities, claims, actions, damages and expenses
(inchuding, without limitation, reasonable attorneys’ fees and court costs) arising out of
this Agreement, except for those arising out of the Escrow Agent’s negligence or willful
misconduct.

10.  Notices. Any notice or communication required or permitted hereunder
shall be given in writing, sent by (2) personal delivery, or (b) expedited delivery service
with proof of delivery, or (¢) United States mail, postage prepaid, registered or certified
mail, addressed to the parties at the following addresses, and shall be effective upon
actual receipt or refusal of receipt:

If to Owner:
¢/o Vornado/Charles E. Smith
Attn; Richard Smith
Senior Vice President, Development
2345 Crystal Drive, Suite 1000
Arlington, VA 22202




with a copy to:

John T. Epting, Esq. -

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street NW

Washington, DC 20037

If to DPR:
Bridget Stesney
Planning Officer
1480 Girard Street, NW, 4% Floor
Washington, DC 20009

with a copy to:
Marie-Claire Brown
General Counsel
3149 16" Street, NW
Washington, DC 20010

If to the Escrow Agent:

David P. Nelson

Vice President, Commonwealth Land Title Co.
1015 15 Street, N.W., Suite 300

Washington, DC 20005

12, Fees. The Escrow Agerit has previously been paid a fee for serving under
this Agreement with respect to the period expiring on the day before the first anniversary
of the date first above written. Fees payable to Escrow Agent for serving hereunder with
respect to subsequent periods shall be borne by Owner,

13.  Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the District of Columbia without regard to conflicts of laws
principles:

14.  Counterparts. This Agreement may be execuied in one or more
counterparts, each of which when so executed and delivered shall be deemed an original,
and all of which taken together shall constitute one and the same instrument.

15.  Binding Effect. The agreements, terms, covenants and conditions herein
shall bind and inure to the benefit of Owner, DPR and the Escrow Agent, and their
respective heirs, personal representatives, successors and assigns.

16.  Modifications. The terms of this Agreement may not be modified,
amended or altered in any way except by a writing (which may be in counterpart copies)



that is (a) signed by Owner and DPR, and (b) acknowledged by the Escrow Agent. DPR
hereby acknowledges that Owner may seek to modify the PUD Order, including the
requirement imposed by Cendition 10(b) and Condition 10(c), which may require
modification of this Agreement. DPR agrees to cooperate reasonably and in good faith
with any request by Owner to modify the PUD and related request to modify this
Agreement pursuant to said PUD modification.

17.  Sabstitution of Escrow Agent. Owner and DPR reserve the right, at any
time and from time to time, to substitute a new escrow agent in place of the Escrow
Agent.

18.  Time of the Essence. Time shall be of the essence as to performance of
any party’s obligations hereunder.
IN WITNESS WHEREOQT, the parties hereto have caused this Agreement to be

executed as of the day and year first above written.

OWNER:

VNO 1229-181 25TH STREET LLC,
1 tited liability company
By: /Y "

Name: f\ﬁtch%l‘ \\QI Schdar

Its:  Presfdunt

DPR: "

D.C. DEPARTMENT OF PARKS AND
RECREATION-

By Mo Hidbele
Name: Ximena Hartsock
Its:  Acting Director

ESCROW AGENT:



that is (a) signed by Owner and'DPR, and (b) acknowledged by the Escrow Agent. DPR
hereby acknowledges that Owner may seek to modify the PUD Order, including the
réquirement imposed by Condition 10(b) and Condition 10(c), which may require
modification of this Agreement. DPR agrees to cooperate reasonably and in good faith
with any request by Owner to modify the PUD and related request to modify this
Agreement pursuant to said PUD modification.

17.  Substitution of Escrow Agent. Owner and DPR reserve the right, at any
time and from time to time, to substitute a new escrow agent in place of the Escrow
Agent.

18.  Time of the Essence. Time shall be of the essence as to performance of
any party’s obligations hereunder.

IN WITNESS WHEREOPF, the parties hereto have caused this Agreement to be
executed as of the day and year first above written.

OWNER:

VNO 1229-1231 25TH STREET LLC,
a Delaware limited liability company

By:
Name: Mitchell N, Schear
Its:  President

DPR:

D.C. DEPARTMENT OF PARKS AND
RECREATION

By:
Name: Ximena Hartsock
Its:  Acting Director

ESCROW AGENT:

Name: yicha
Its:  Assistant Vice President




EXHIBIT A
(Acceptable Form of Letter of Credit)

Irrevocable Letter of Credit No. __

> S

[ESCROW AGENT INFO]

Account Party:

Beneficiary:
Amount: $ U.S. Dollars
Expiration Date: s

Ladies and Gentlemen:

We hereby issue this irrevocable, unconditional letter of credit number (the
"Credit") in your favor, payable in immediately available funds in oné or more draws of any sum
or sums not exceeding in the aggregate , by your draft(s) at sight
presented at , together with the following statement:

"The undersigned, an authorized representative of Beneficiary, hereby
certifies that Beneficiary is entitled to the amount drawn hersunder pursuant to the
terms of that certain Bscrow Agreement dated , by and among

"
.

This Credit shall automatically be renewed from year to year commencing on the first
anniversary of the date hereof unless we shall give thirty (30) days prior written notice to
Beneficiary by certified mail, return receipt requested, at the address set forth above (with copies
sent in an identical manner to (a) or such other address as - , may
direct us in writing from time to time, and (b) any one (1) other entity as may
have notified us of in writing from time to time), of our intent not to renew this Credit at the
expiration of such thirty (30) day period. During such thirty (30) day period, this Letter of Credit
shall remain in full force and effect and Beneficiary may draw up to the full amount hereof when
accompanied by the statement described in this Credit.

We will accept any and all such representatives as. authorized and any and all statements
delivered hereunder as conclusive, binding, and correct without having to investigate or having
to be responsible or the accuracy, truthfulness, correctness, or validity thereof, and
notwithstanding the claim of any person to the contrary.

Drafts presented under this Credit shall specify the number of this Credit as set forth
above and shall be presented on o1 before the Expiration Date hereof,

This Credit is assignable and transferable and may be transferred one or more times,
without charge, upon our receipt of your written notice that an agreement has been executed to
transfer or assign this Credit.
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We hereby engage with you that drafts drawn under and in compliance with the terms of
this Credit will be duly honored upon presentation to us.

This Credit sets forth in full the terms of our undertaking and such undertaking shall not
in any way be modified, amended, amplified, or limited by reference to any document,
instrument or agreement referred to herein, or by any document, instrument, or agreement in
which this Credit is referred to, or to which this Credit relates, and anmy such reference shall not
be deemed to incorporate herein by reference any such document, instrument, or agreement.

Except as otherwise expressly stated herein, this Credit is subject to the International
Standby Practices (ISP98), International Chamber of Commerce Publication No. 590, and to the
extent not inconsistent therewith, the laws of the District of Columbia, including without
limitation, the Uniform Commercial Code in effect therein.

[BANK]
By:

Authorized Officer
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EXHIBIT B
(Certification and Acknowledgement by Escrow Agent)

This is to certify that the undersigned, as of
. , which is the “Escrow Agent” pursuant to an Escrow Agreement dated as
of (“Escrow Agreement”) by and among , hereby ()
acknowledges reczipt of funds in the amount of (“Escrowed

Funds”) pursuant to the Escrow Agreement, and (ii) agrees that the Escrowed Funds will be
disbursed only pursuant to and strictly in accordance with the terms of the Escrow Agreement.

Name:
Title:

Dated:

401152310v5






GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

* k K
.
L

Appeal No. 16950 of the West End Citizens Association, pursuant to 11 DCMR §§
3100 and 3101, of the administrative decisions of David Clark, Director, and Robert
Kelly, Zoning Administrator, Department of Consumer and Regulatory Affairs, to issue
Certificate of Occupancy No. 39477 on August 16, 2002 to The George Washington
University, permitting the occupancy of the subject property for residential (apartment)
and parking use, pursuant to a Planned Unit Development in a C-3-C zone district at
premise 1957 E Street, N.W. (Square 122, Lot 835).

HEARING DATES: December 17, 2002 and January 14, 2003
DECISION DATE: March 4, 2003

DECISION AND ORDER

PRELIMINARY AND PROCEDURAL MATTERS:

This appeal was brought by the West End Citizens Association (WECA), a nonprofit
association involved with civic matters within the "Foggy Bottom/West End"
community. On September 23, 2002, WECA filed an appeal with the Office of Zoning
(OZ) of the decision of then-Zoning Administrator (ZA), Robert Kelly, to approve the
issuance of Certificate of Occupancy (C of O) No. 39477 to The George Washington
University (University). The C of O enabled the University to occupy part of a multi-
story building for apartment and parking uses pursuant to an approved Planned Unit
Development (PUD) at premise 1957 E Street, N.-W. (subject property). In its appeal
document, WECA contended that the C of O should not have been issued because the
University was not in compliance with Zoning Commission Order No. 746-C, the order
that granted the University authority to build the PUD. WECA also contended that the
ZA tried to improperly add conditions to a Zoning Commission Order, failed to timely
respond to a Freedom of Information Act (FOIA) request and erred in not issuing daily
fines for alleged non-compliance.

WECA alleged that the University had failed to comply with two conditions and one
provision of Zoning Order No. 746-C. Specifically, WECA alleged that the University
had not complied with Condition No. 9(a), which states that, on the day the C of O for the
subject property is issued, the University shall make the first of five $100,000
contributions to the Foggy Bottom Feeding Program. WECA also alleged non-
compliance with Condition No. 12, which states that the University shall comply with the
D.C. Environmental Policy Act (D.C. Official Code § 6-981 et seq. (2001)) on all future
campus construction projects. Lastly, WECA contended that the University had failed to
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comply with finding of fact No. 32, which notes an agreement between WECA and the
University to manage student parking in the Foggy Bottom/West End area and reiterates
certain intentions of the parties concerning the implementation of this agreement.

By letter dated September 25, 2002, OZ notified the University, the Director of the
Department of Consumer and Regulatory Affairs (DCRA), under whom the ZA operates,
Advisory Neighborhood Commission (ANC) 2A, the ANC member for Single Member
District 2A05, the Councilmember for Ward 2 and the District of Columbia Office of
Planning (OP), of the filing of the appeal. Pursuant to § 3112.14 of Title 11 of the
District of Columbia Municipal Regulations (DCMR), OZ, by letter dated October 25,
2002, notified the ZA, WECA, ANC 2A and the University of the hearing date of
December 17, 2002. The University was notified of the filing of the appeal and the
hearing date because, as owner of the subject property, it is a party to the appeal pursuant
to 11 DCMR § 3199.

The Board held a public hearing on the appeal on December 17, 2002, which was
continued to January 14, 2003. During the December 17" hearing, Ms. Barbara Kahlow
and Ms. Sara Maddux argued the appeal for WECA. Ms. Kahlow presented WECA's
arguments on the University's alleged non-compliance in three areas: the Condition 9(a)
feeding program contribution, the D.C. Environmental Protection Act (DCEPA) and the
parking agreement with WECA. Ms. Maddux testified further concerning parking in the
Foggy Bottom/West End area. She also testified as to two new alleged grounds for
appeal which did not appear on the appellant's September 23, 2002 appeal document.
Ms. Maddux brought up the University's alleged failure to provide required retail at the
subject property (Condition No. 9(b) of Order 746-C) and its alleged failure to implement
an approved landscape plan (Condition No. 7 of Order 746-C).

At the December 17, 2002 hearing, the ZA testified, explaining and defending his
actions. WECA questioned him regarding, among other things, his alleged improper
addition of conditions to a Zoning Commission Order, his alleged failure to respond
timely to a FOIA request, and his alleged failure to impose fines. He denied any irregular
or improper acts or wrongdoing.

The University, through its counsel, and the testimony of the University's Senior Counsel,
Mr. Charles Barber, asserted that the University was in compliance with Condition 9(a),
that Condition 12 (DCEPA) applied prospectively only, and therefore did not apply here,
that the parking issue arose out of a private agreement between the University and
WECA, and that it was therefore not properly before the Board, and that the other two
issues, concerning the required retail and the landscape plan, were not yet ripe for review.

By virtue of 11 DCMR § 3199.1, ANC 2A is a party to this appeal. The ANC did not
present any testimony on December 17", but on December 29, 2002, the ANC held a
special meeting and designated Ms. Dorothy Miller and Ms. Elizabeth Elliott to represent
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it at the continued hearing scheduled for January 14, 2003. At this continued hearing,
Ms. Kahlow and Ms. Maddux again appeared on behalf of the appellant. The two ANC
representatives, Ms. Miller and Ms. Elliott, testified that the ANC was not taking a
position with regard to this appeal, but was remaining neutral.

After the January 14™ hearing, the Board requested the submission of additional
information, after the receipt of which the Board held a public decision meeting on
March 4, 2003. At the decision meeting, the Board decided, by a vote of 5-0-0, to deny
the appeal on all grounds.

FINDINGS OF FACT

L.

The subject property, acquired by the University in 1999, is located at 1957 E.
Street, N.W. On the property, the University is building a multi-story building for
residential (apartment) and parking use.

The subject property is zoned C-3-C and is located in the Foggy Bottom/West End
Neighborhood of the District of Columbia.

Pursuant to Zoning Commission Order No. 746, dated December 10, 1993, a
Planned Unit Development requested by the Associated General Contractors of
America was approved for the subject property and the property was rezoned from
an SP-2 zone district to the current C-3-C zone district. The 1993 Order approved
the site for the construction of a mixed-use building, with both residential and
commercial uses. The PUD approved a floor area ratio (FAR) of 5.79 for
commercial space and a FAR of at least 2.17 for residential space.

Zoning Commission Order No. 746 was extended for two years, uatil December
10, 1997, by Order No. 746-A, with construction to begin not later than December
10, 1998. Order No. 746-B extended Order No. 746 for another two years,
requiring the acquisition of a building permit by December 10, 1999, and the
commencement of construction not later than December 10, 2000.

After purchasing the subject property in 1999, the University obtained approval
from the ZA for several non-major changes to the approved PUD plans, as well as
a building permit approving construction of the project, under the original PUD
order, i.e., Order No. 746. WECA and Advisory Neighborhood Commission 2A
appealed the ZA's actions. On appeal, the Board of Zoning Adjustment overturned
the issuance of the building permit and held that the ZA had exceeded his
discretion in that the proposed changes should have been presented to the Zoning
Commission as a PUD modification.

The University, therefore, applied to the Zoning Commission for modifications to
the approved PUD plans. After appropriate application and public hearing on the
matter, the Zoning Commission approved modifications to the PUD in Order No.
746-C, which granted the University permission to proceed with the construction
of the building on the subject property, but modified the PUD with additional
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terms and conditions which the University is obligated to perform. (Exhibit A to
Exhibit No. 29).

7. The Department of Consumer and Regulatory Affairs, through the Zoning
Administrator, issued Certificate of Occupancy No. CO39477 for the building on
August 16, 2002. WECA now alleges that the University failed to abide by certain
conditions of Order No. 746-C and that therefore issuance of the C of O was error
on the part of the ZA.

Condition No. 9(a) of Zoning Commuission Order No. 746-C

8. Condition No. 9(a) of Order 746-C states, in relevant part, as follows:

The University shall contribute $500,000 over five (5) years
for the purpose of operating a program of providing meals at
reduced rates for the needy, elderly, and other low-income
residents of Foggy Bottom (the “"Feeding Program”) at one or
more food service venues in Foggy Bottom, such as venues

in University-owned or leased facilities. The $500,000
contribution will be $100,000 a year for five (5) years to the
Foggy Bottom Feeding Program Foundation, Inc. (the
"Foundation"), an established District of Columbia nonprofit
corporation organized by the representatives of the University
and WECA. ... The first $100,000 contribution shall be
made on the date of the Certificate of Occupancy for the
Subject Property. ... The contribution shall be conditioned
so that no portion of the $500,000 contribution ... may be
used for salaries, expenses and other costs relating to the
administering the Feeding Program. The entirety of the
$500,000 contribution paid by the University shall be
conditioned upon its exclusive use to provide food and

meals to needy, elderly, and other low-income residents. If,
for any reason, the Feeding Program cannot operate as
described above or the Feeding Program fails to comply
with the above-stated funding condition, then the University
shall pay $100,000 a year to an existing, nonprofit food
service Program selected by the Foundation until (a) the
Feeding Program begins or resumes operation; (b) the
Feeding Program achieves compliance with the funding
condition; or (c) the $500,000 is fully expended, whichever
comes first. (Emphasis added.)

9. Zoning Commission Order No. 746-C (Order 746-C) became effective on August
16, 2002.
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10.

11.

12.

13.

14.

15.

16.

17.

On August 12, 2002, the University wrote to Mr. Batham, a representative of the
Foggy Bottom Feeding Program Foundation (Foundation) and informed him that
the University was about to apply for a C of O for the residential wing of the
building on the subject property. (Exhibit No. 30). The letter pointed out that the
Foundation did not yet have a feeding program in operation and therefore
requested that, pursuant to Condition 9(a), the Foundation designate an alternative,
existing feeding program to receive the University's first $100,000 contribution.
DCRA issued the first Certificate of Occupancy for the building on the subject
property on August 16, 2002. (Exhibit No. 23).

By August 16, 2002, the Foundation had not designated an altemnative feeding
program, but instead, members of WECA requested more time to establish the
Foundation's own feeding program.

On August 16, 2002, the University sent Mr. Batham and the ZA a letter
explaining that, because the Foundation's feeding program was not yet operating
and an alternative had not been designated, the University had, on August 16™,
deposited the first $100,000 contribution in an interest-bearing escrow account at
Riggs Bank under the name of "George Washington University Elliott School
Escrow Account." (Exhibit D to Exhibit No. 29).

The term of the escrow account was three months, with its expiration on
November 16, 2002, although the money could be removed from the account
earlier. (See, Exhibit No. 28, fn. #1). The University designated the ZA as escrow
agent for the account.

In the August 16™ letter referenced in Finding of Fact No. 12, the University
proposed the following solutions to the situation: If the Foundation's feeding
program were operating prior to November 16, 2002, the money from the escrow
would be paid to it at that time. If the Foundation's program were still not
operating at that time, the money would be paid to an alternative feeding program
selected by the Foundation. If, however, the Foundation's program did not yet
exist and the Foundation had not yet selected an alternative program by November
16", the University would request the Zoning Commission to determine how the
money should be applied.

The Foundation, to which Condition 9(a) directs the first $100,000 contribution,
was operating as a nonprofit organization on August 16, 2002. However,
Condition 9(a) also places two conditions on the contribution: (1) "no portion of
the $500,000 contribution ... may be used for salaries, expenses and other costs
relating to administering the program,” and (2) "its exclusive use to provide food
and meals to needy, elderly, or other low-income residents.” On August 16, 2002,
the Foundation's feeding program was not operating.

It appears, from a series of e-mails between the ZA and the DCRA staff, sent
between August 19, 2002 and August 29, 2002, that the ZA did not desire to be
escrow agent for the University and that DCRA was concerned about the
University's unilateral decision to set up the escrow account without WECA's prior
agreement. (See, Attachments B & C to Exhibit No. 27).
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18.

19.

20.

21.

22.

On August 28, 2002, the ZA sent an e-mail to the University stating "it would
appear that GWU (the University) is now in violation of Condition 9(a) of Order
746-C." (See, Attachment B to Exhibit No. 27).
On September 6, 2002, however, the ZA sent a letter to the Foundation, Mr.
Batham, in his capacity as president of WECA, and the University. (Exhibit No.
28). The letter finally concludes that the University did not violate Condition 9(a)
and requests that the Foundation either certify that its own feeding program has
been established or that it designate an alternative feeding program. The letter
goes on to state that, as socn as the Foundation takes one of these actions, the ZA
will direct the proper disposition of the escrow funds.
In his September 6, 2002, letter, the ZA specifically requested one of two things
from the Foundation:

1) A resolution by the Board of Directors, duly adopted in

accordance with D.C. law and the bylaws of the Foundation,

certifying that a feeding program has been established and

that the Foundation is prepared to operate the feeding program

in conformance with the requirements of the Zoning

Commission Order; or

2) A resolution by the Board of Directors, duly adopted in

accordance with D.C. law and the bylaws of the Foundation,

designating an existing non profit food service program to

receive the first $100,000, in lieu of the Foundation.
In Zoning Commission Order 746-D, effective February 7, 2003, of which the
Board took judicial notice at the March 4, 2003 decision meeting, the Zoning
Commission added the following language to Condition 9(a), clarifying its
meaning:

If the Foundation neither establishes the Feeding Program in

compliance with this condition, nor identifies an alternative

existing food service program within 30 days after receipt of

a written request from the University to the Foundation, the

University shall select a non-profit food service and/or

homeless program operating within the Foggy Bottom area

and not affiliated with the University to be the donee of

the contribution, and said contribution shall be delivered

within 10 business days after the expiration of the above-

referenced 30-day period.
At a Board of Directors’ meeting on February 27, 2003, the Foundation approved
the existing food service program of St. Mary's Court Housing Development
Corporation to be the recipient of the first $100,000 contribution. The money was
to be placed in the Foundation's account and then transferred to the use of St.
Mary's Court.

Condition No. 12 -- District of Columbia Environmental Policy Act
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23.  Condition No. 12 of Order No. 746-C states: "[t}he University shall comply with
the D.C. Environmental Policy Act (D.C. Code § 6-981 et seq.), subject to any
applicable amendments, regulations or judicial interpretation, on all future
campus projects." (Emphasis added.)

24. The Board finds that the Condition applies only prospectively and therefore does
not apply to the building on the subject property.

Parking Restrictions

25.  Findings of Fact No's. 6(h) and 32 of Order 746-C note that the University had a
private agreement with WECA to restrict freshmen and sophomores living in the
Foggy Bottom/West End area from bringing cars to the University (with certain
exceptions) and that the University would publish this restriction in its printed
materials. These two findings of fact merely re-state the facts as they existed at
the time. They do not require the University to do anything, nor do they amount to
a condition of Zoning Commission Order No. 746-C.

26.  This agreement between the University and WECA amounts to a private contract,
which was not incorporated into Zoning Commission Order No. 746-C.

Condition No. 9(b) -- Provision of Required Retail

27.  Condition 9(b) of Order 746-C states:

The University shall use its best efforts to fill the retail space
called for in this Order ... with appropriate retail tenants. In

the event that the University, despite its best ¢fforts, is unable

to rent the space within one (1) year of the issuance of the
certificate of occupancy for the subject property, the University
shall commence operation of the retail operation in the space
under its own authority within that time frame. ... The University
shall provide status reports on such retail operations on an

annual basis to the Zoning Administrator, WECA and ANC 2A.

28.  Condition No. 9(b) does not create a duty on the part of the ZA to contact the
University to determine what the University is doing in order to implement and/or
comply with this condition.

29.  Condition 9(b) clearly allows the University one year from August 16, 2002
within which to provide the retail tenants required by Order 746-C. This appeal
was brought on September 23, 2002, and therefore this issue was not ripe for the
Board's consideration.

Condition No. 7 -- Implementation of Landscape Plan
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31. Condition No. 7 in Order 746-C states that the University shall implement the
same landscaping plan for this project as that approved in the original PUD. This
landscaping plan, however, is not in the record.

32.  Atthe time this appeal was brought, only a portion of the building on the subject
property was completed. The Board finds that there was not yet any way to
determine whether the University would properly implement the landscape plan
and that, therefore, this issue was not ripe for the Board's review.

Alleged Failure to Issue Daily Fines for Non-Compliance

33. DCRA did not issue any fines to the University for non-compliance with any
aspect of Zoning Commission Order No. 746-C.

CONCLUSIONS OF LAW AND OPINION

An appeal to the Board may be taken by any person aggrieved by any decision of any
District official iri the administration and/or enforcement of the zoning regulations,
including the issuance of a certificate of occupancy. 11 DCMR §§ 3100.2 and 3200.2.
The Board's regulations arise out of the authority and jurisdiction conferred upon it by
D.C. Official Code § 6-641.07(f) (2001), in accordance with §8 of the Zoning Act of
1938 (52 Stat. 797, 799, as amended). D.C. Official Code § 6-641.07(g) limits the
Board's jurisdiction to the decisions/actions "in the carrying out or enforcement of any
regulation adopted pursuant to this subchapter and subchapter V of this chapter," i.e.,
Subchapter IV. Zoning Regulations and Subchapter V. Chanceries. The Board therefore
has no subject matter jurisdiction over WECA's claims as to non-compliance with the
DCEPA or with FOIA. Nor does the Board have jurisdiction to rule upon alleged non-
compliance with any aspect of any private agreement between WECA and the University,
whether relating to parking or another subject.

The Board, however, does have jurisdiction over WECA's remaining claims, fo wit:
whether the University complied with Conditions 9(a), 9(b) and/or 7 of Order 746-C,
whether the ZA improperly added conditions to Order 746-C, and whether the ZA erred
in not issuing daily fines for alleged non-compliance. The Board will discuss each claim
briefly, in turn.

Condition 9(a)

After a careful analysis of the whole of Condition 9(a), the Board concludes that the clear
intent of the Zoning Commission was to provide money only for the Foundation's feeding
program and not merely to provide money to the Foundation, to be used as it saw fit. The
money is to be used by the Foundation only to feed the "needy, elderly, and other low-
income" residents, and not for "salaries, expenses and other costs relating to
administering the Feeding Program.” Condition 9(a) seems to pre-suppose the operation
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of the Foundation's feeding program prior to the first contribution and does not say that
the University will provide the money to enable the Foundation to start a feeding
program.

Although the Board finds that the Commission's intent was clear in Order No. 746-C, it
was further clarified in Order No. 746-D, wherein the Commission specifies that, if
neither the Foundation's feeding program is established nor an alternative program been
selected by the Foundation within a prescribed period of time, the University shall choose
a food service or homeless program to receive the contribution. Order No. 746-D does
not say that if the Foundation's feeding program is not yet established, the contribution
should go directly to the Foundation to be used to establish such a program. The
Commission was concerned that the money go to feed the poor and homeless, not that the
money go to the Foundation.

Acting on the Zoning Commission's intent, in its August 12" letter, the University asked
the Foundation to designate an alternative feeding program, as its feeding program was
not yet operational. As of the date of the issuance of the C of O, August 16, 2002, the
Foundation's program was still not established and the Foundation had not yet designated
an alternative program. The University decided to open the escrow account to hold the
first $100,000 contribution until one of these things occurred, otherwise it would have to
return to the Commission for guidance. The ZA determined that the University's actions
did not violate Condition 9(a).

The Board finds that the creation of the escrow account was a reasonable attempt by the
University to comply with Condition 9(a). The University reasonably read Condition
9(a) to require the money to be paid to the Foundation's feeding program or a designated
alternate, and not to the Foundation itself. With the Foundation's feeding program not
established and no alterpate designated on August 16", when the C of O was issued, the
University was in danger of not complying with Condition 9(a) if it did not do something.
The escrow account set aside the $100,000 until such time as all the requirements of
Condition 9(a) were met, or the Zoning Commission gave further guidance. No only was
this not a violation of Condition 9(a), but it was actually the University's to attempt to
comply with the Condition. Therefore, the Board concludes that the ZA did not err in
finding that the University was not violating Condition 9(a).

Condition 9(a) could be interpreted to condition the issuance of the first C of O for the
subject property on the payment of the first $100,000 contribution. The Board, however,
does not find this interpretation persuasive because the language of Condition 9(a) does
not support it. The language shows no clear intent on the part of the Zoning Commission
to make the payment a prerequisite to the issuance of the C of O. Instead, the language
merely says that the first $100,000 contribution shall be made "on the date of the
Certificate of Occupancy." This language could as easily be read to require the issuance
of the C of O first, before the contribution was made. The Board therefore finds that
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Condition 9(a) did not make payment of the first $100,000 contribution a condition
precedent to the issuance of the C of O. It merely mandated that the contribution had to
be made on the sarne day that the C of O was issued. Therefore, the Board concludes that
the ZA did not err in issuing the C of O on August 16, 2002.

Addition of Conditions to Order

Finding of Fact No. 19 sets forth the two requests by the ZA which the appellants call
improper conditions added to Order No. 746-C. These requests were made in order to
obtain proof that the Foundation's feeding program was operational or to obtain a
designation of an alternative feeding program, to which to direct the first $100,000
contribution. This appears to the Board to be a reasonable way for the ZA to attempt to
acquire the information necessary to avoid any non-compliance with Condition 9(a). The
Board concludes that these requests by the ZA were made in an attempt to implement
Condition 9(a) and were not improper additions of new conditions to Order 746-C.

Condition 9(b)

Finding of Fact No. 28 sets forth Condition 9(b)'s requirement that the University provide
retail operations in the building on the subject property. Condition 9(b) states that this
retail must be provided within one year of the issuance of the C of O. Because the first C
of O was issued on August 16, 2002, the University has/had until August 16, 2003, to
provide the required retail operations. Therefore, when this appeal was filed on
September 23, 2002, this issue was not yet ripe for the Board's review.

Condition No. 7

Condition No. 7 of Order 746-C states that the University must implement the same
landscape plan for the subject property as that approved in the original PUD. At the time
this appeal was brought, however, only one section of the building was complete. In fact,
the C of O issued on August 16, 2002 applied only to the residential part of the building.
The rest of the building was still under construction. Under these circumstances, the
Board finds that it was too early to know whether or not the University would comply
with Condition 7 and therefore concludes that this issue was not ripe for the Board's
review.

Non-Issuance of Daily Fines

DCRA did not issue any daily fines to the University for non-compliance with Order 746-
C. Because the Board finds that the University did not violate any of the complained-of
provisions or conditions of Order 746-C, the Board concludes that the ZA did not err in
not issuing such daily fines. Moreover, the Board doubts whether such a refusal could

serve as grounds for an appeal in view of the absolute discretion normally afforded
enforcement decisions. Heckler v. Chaney, 470 U.S. 821 (1985).
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For the reasons stated above, the Board concludes that the appellant, WECA, has not met
its burden of demonstrating that the ZA erred in any of the ways alleged by appellant
herein, over which the Board has jurisdiction. It is hereby ORDERED that this appeal is
DENIED.

VOTE: 5-0-0 (Geoffrey H. Griffis, Anne G. Renshaw, Curtis L. Etherly, Jr.,
David A. Zaidain and Peter G. May, to deny).

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
Each concurring member has approved the issuance of this Decision and Order and
Authorized the undersigned to execute the Decision and Order on his or her behalf.

ATTESTED BY:

FINAL DATE OF ORDER: APR 0 1 2004

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BECOME FINAL UPON
ITS FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER 11
DCMR § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS AFTER IT
BECOMES FINAL. LM/rsn
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As Director of the Office of Zoning, I hereby certify and attest that on

APR 0 1 2004 a copy of the order entered on that date in this matter was

mailed first class, postage prepaid or delivered via inter-agency mail, to each party

and public agency who appeared and participated in the public hearing concerning
the matter, and who is listed below:

John C. Batham, President

West End Citizens Association c/o
Barbara F. Kahlow

2555 Pennsylvania Avenue, N.W. #404
Washington, D.C. 20037

Phil Feola, Esq.

Shaw Pittman LLP

2300 N Street, N.W.
Washington, D.C. 20037-1128

Chatirperson
Advisory Neighborhood Commission 2A

725 24™ Street, N.W.
Washington, D.C. 20037

Commissioner 2A05

Advisory Neighborhood Commission 2A
725 24" Street, N.W.

Washington, 1D.C. 20037

Jack Evans, City Councilmember
Ward Two

1350 Pennsylvania Avenue, N.W.
Suite 106

Washington, D.C. 20004

441 4th Street, NN'W., Suite 210-S, Washington, DC 20001 (202) 727-6311
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Denzil Noble, Acting Zoning Administrator
Building and Land Regulation Administration
Department of Consumer and Regulatory Affairs
941 N. Capitol Street, N.E.

Washington, D.C. 20002

Ellen McCarthy, Deputy Director
Office of Planning

801 North Capitol Street, N.E.

4™ Floor

Washington, D.C. 20002

Alan Bergstein, Esq.
Office of Corporation Counsel
44] 4" Street, N.-W., 6™ Floor

Washington, D.C. 20001
ATTESTED BY: /&5%%;]%/
Cﬁl}kﬂ S, FAIA
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