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D.C. DEPARTMENT OF CONSUMER AND REGULATORY AFFAIRS’
BRIEF ON EQUITABLE ESTOPPEL AND LACHES

Appellee, the District of Columbia Department of Consumer and Regulatory
Affairs (“District/DCRA”), by and through undersigned counsel, respectfully submits its
brief asserting that the doctrine of equitable estoppel is not applicable to the appeal
because Koo Yuen (“Appellant”) cannot meet the elements of estoppel. Since the
doctrine does not apply, this Board should deny Appellant’s appeal as DCRA 1is not
pI’Ol}iBﬁCd by the doctrine of equitable estoppel from halting Appellant’s unlawful
construction.

SUMMARY OF FACTS

Before November 17, 1965, Eli Busa, et al., filed a Special Exception application
for use of the property as a gasoline service station. On November 24, 1965, the Board
granted a Special Exception for 5010 Benning Road, Southeast as a gasoline station in

BZA Case No. 8427. (Exhibit 2)! The Board approved a gasoline station with 3 bays and

' All exhibits referenced in this Brief were previously submitted with Appellee’s Opposition to Appellant’s
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2 service islands. > On or about November 4, 1966, James Epps filed an application to
obtain a Certificate of Occupancy (“C of O”) for use of the first floor of the building for
grease and o1l changes, and to operate a gasoline service station. (Exhibit 3) The 1966 C
of O application reflects that the previous use of the property was unknown to Mr. Epps.
On January 20, 1967, DCRA issued to James Epps a C of O for use of the property as a
gasoline station in accordance with the decision rendered by the Board, in BZA Order
No. 8427. (Exhibit 4) On September 4, 1969 and June 16, 1970, the property changed
business owners, but the use as a gasoline station remained the same. (Exhibits 5, 6, 7, §)
Subsequently, on March 26, 197§, DCRA approved C of O No. B106803 for a gasoline
service station with 6 pumps. (Exhibit 9, 10) Again on April 11, 1979, the property
changed business owners, but the use as a gasoline station with 6 pumps remained the
same until July 29, 1982. (Exhibits 11, 12, 13)

On or before July 29, 1982, a business owner filed an application for a change of
use of the first floor of the property to a Delicatessen. On July 29, 1982, DCRA approved
C of O No. B129794 for use of the first floor of the building as a Delicatessen. (Exhibit
14) On April 21, 1986, Joey Suter filed an application for a C of O to change the use of
the first floor to a coin operated laundry business. (Exhibit 15) The 1986 application
indicated the previous use was a “Carry-out.” On April 21, 1986, the District approved
the use change and 1ssued C of O No. B145184 to Joey Suter to use the first floor of the

property as a coin operated laundry. (Exhibit 16) On September 16, 1986, February 7,

* The Board granted a Special Exception in BZA Case No. 8427. In its 1965 Opinicn , the Board held “the
3 Bay and 2 Island gasoline station would not create a dangerous or objectionable traffic conditions; the
station will not create any serious increase in traffic nor become a hazard to life and limb; the operation of
the gas station would be in harmony with the general purpose and intent of the zoning regulations and
maps; and will not tend to affect adversely the use of the neighboring property.”



1990 and May 28, 1993, the property changed business owners, but the use as a coin
operated laundry business remained the same. (Exhibits 17, 18, 19, 20, 21, 22)

On or before March 12, 2008, Koo Yuen filed a Building Permit Application,
plans and plat to renovate “an existing gas station building, new footing where required,
new roof, store front material D.P.C. and install new island with gas pumps for the
operation of a gas station.” (Exhibit 23, 24).> The Appellant did not include installation
of tanks in the building permit application. Installation of tanks was reflected on the
plans. DCRA did not approve or issue a permit for installation of the tanks. Based on
the information on the Appellant’s application and plans, which reflected an existing gas
station, DCRA approved the issuance of Building Permit No. §5608. (Exhibit 25) On or
about January 22, 2009*, DCRA received a complaint regarding the construction of a new
gas station at the Property. In response, DCRA immediately conducted an investigation.
The Zoning Administrator determined based on an inspection that there was no existing
gas station at the Property and that Building Permit No. B85608 was issued in error.
(Exhibit 26 — 34)

On April 30, 2009, DCRA issued a Notice to Revoke Building Permit No.
B35608 because the building permit application and plans contained misrepresentation
and false statements, which resulted in a zoning violation. (Exhibit 1) On June 29, 2009,

Koo Yuen appealed Notice to Revoke Building Permit No. B§5608 to the Board.

(Exhibit 35)

* The Appellee is attaching the last page of the building permit application which appears to have been
detached from Exhibit 23, filed with Appellee’s Opposition to Appellant’s Motion for Summary Judgement
on November 9, 2009.

* Appellee’s Opposition to Appellant’s Motion for Summary Judgment submitted on November 9, 2009
incorrectly stated on or before April 30, 2009 instead of January 22, 2009.



APPELLANT FAILS TOMEET THE ELEMENTS OF
EQUITABLE ESTOPPEL

Appellant’s appeal should be denied because Respondent cannot meet the
elements of equitable estoppel. Estoppel is defined as “a bar that prevents one from
asserting a claim or right that contradicts what one has said or done before or what has
been legally established as true.””  There are six elements of an equitable estoppel
claim: “(l)expensive and permanent improvements, (2) made in good faith, (3) in
justifiable and reasonable reliance upon, (4) affirmative acts of the District government,
(5) without notice that the improvements might violate the zoning regulations; and (6)
equities that strongly favor the petitioner.” Bannum, Inc. v. D.C. Board of Zoning
Adjustment, 894 A.2d 423,431 (D.C. 2000); See also Interdonato v. District of Columbia
Board of Zoning Adjustment, 429 A.2d 1000, 1003 (D.C. 1981). As the law requires
Appellant to meet all six elements to prevail on an estoppel claim, this appeal should be
denied as the Appellant cannot meet this burden.

ELEMENT ONE - EXPENSIVE AND PERMANENT IMPROVEMENTS

The Appellant fails to meet the first prong of estoppel because prior to issuing the
Notice to Revoke on April 30, 2009, “expensive and permanent improvements” were not
completed. Appellant alleges that a substantial amount of construction has occurred,
including permanent improvements to the site. See, Appellant’s Brief dated 11/13/09, p.
2, paragraph 1. By April 30, 2009, the Appellant had only completed a small portion of
the construction at the site. See 1/22/09 Photo. A comparison of the work at the site
before and after issuing the Building Permit on March 12, 2008 reflects minimal work at

the site. See Photo. Appellant argues that DCRA is estopped from revoking its permit

* Black’s Law Dictionary, Seventh Edition (1999).



because over 60% of the construction is completed. The Board determined in Saah v.
D.C. Board of Zoning Adjustment, 433 A.2d 1114 (D.C. 1981), that the District was
estopped from revoking the building permit when 60% of the work had been completed.
Shah is not applicable in this matter because Appellant has completed minimal work.
Although all construction costs are arguably expensive, completion of less than 60% of
improvements prior to the Notice do not support Appellant’s estoppel argument. Rice v
Van Vranken, 232 NYS 506 (NY 1929). Additionally, expensive improvements are not
included as a basis for estoppel when the construction is in violation of Zoning
Regulations as is the case here. San Antonia v. Humble Oil & Refining Co., 27 S.W. 2d
868 (TX 1930). Therefore, the Appellant fails to establish the first prong of estoppel and
the appeal should be denied.

ELEMENT TWO - GOOD FAITH

The Appellant fails to meet the second prong of estoppel because continued
construction at the site was not made in “good faith.” Under this prong, the Appellant
must show that construction continued in good faith reliance on the Building Permit
issued by the District. See, Bannum, Inc. at 432. But the Appellant cannot meet this
prong because the District gave the Appellant notice when the permit was issued that he
must be in compliance with the Building and Zoning codes. The building permit
application and plans submitted to the District on March 12, 2008 show an existing6 gas
station at 5010 Benning Road that requires renovation to its building. 1t is the duty and
responsible of the applicant at the time of filing a building permit application to provide

the agency with accurate information. At the time of filing this building permit

¢ Webster New World Dictionary, 2™ Edition, (2002), defines Exist in part as: “to have reality, being; be,
occur or present, continue being.”




application, the Applicant attested that the information provided in the application is true.
I this case, the Appellant argues that the *“Plans show a vacant site, with an unoccupied
building.” Appellant argues that the building permit application clearly states that the
scope of work is for renovation of a gasoline station building and for installation of
gasoline station tanks, pumps, pump islands, canopy and other related installations. See
Appellant’s Brief dated November 13, 2009, p. |, paragraph2. However, this plan failed
to represent by appropriate architectural standards a denotation that show installation of
new pumps and tanks, gas island, and other gasoline station infrastructure. The plans and
the building permit application indicated an “existing gas station™. In the Appellant’s
motion he indicates that the Agency should have known based on the drawings on the
plans that there was no existing gas station at the property.

The purpose of a building application is for the Applicant to provide the Agency
with clear and concise drawings and truthful information of the current status of the
property for which they are seeking an approval of a building permit application. When
the Agency received a complaint in March 2009, regarding construction of a new gas
station, an inspection was conducted that discovered the site consisted of a vacant
building and no existing gas station. The Appellant provided the District with an
application and plans of an existing gasoline station and that was a false statement and a
clear misrepresentation of the facts.” Unlike Saah, in this matter, Appellant did not
begin in good faith, because the information in the building permit applications and plans

failed to indicate a non-existing gasoline station at the time of filing. On October 5, 2004

711 DCMR 3202.6 provides in part: “All applications for building permits authorized by orders of the
Board of Zoning Adjustment may be processed in accordance with the Zoning Regulations in effect on the
date those orders are promulgated; provided, that all applications for building permits shall be accompanied

by the plans and other information required by Section 3202.2, which shall be sufficiently complete to
permit processing without substantial change or deviation.



a MAR photograph, and January 22, 2009, a photograph of the site was taken, which
revealed that there was no existing gas station at 5010 Benning Road. (Exhibits 26 to 34).

The Agency relied on the information that was provided by the Appellant at the
time of filing the building permit application and plans that a gasoline station existed at
the property, for which the Agency approved the issuance of Building Permit No.
B85608.% A new gasoline station requires the plan reviewer to ensure that all disciplines
have conducted the required review for approval of a new gas station. The Zoning
Administrator would have disapproved a new gaso]ine station, unless it met all the
requirements on its plans and application.

Appellant knew or should have known that the construction was in violation of
both the Building Code and Zoning Regulations. Once the Appellant was on notice that
the District determined that there were Building Code and Zoning Regulations violations
at the site, it was unreasonable for the Appellant to continue to construct except at his
own peril. Appellant’s “good faith” construction efforts ended on or shortly after April
30, 20009. Ther{sfore, the Appellant fails to establish the second prong of estoppel and
the appeal should be denied.

ELEMENT THREE — JUSTIFIABLE AND REASONABLE RELIANCE

The Appellant fails to establish the third prong of estoppel because “justifiable
and reasonable reliance” on the District’s Building Permit because the owner filed a false
application. Under this prong, the Appellant must show that construction continued with

“justifiable and reasonable reliance” on the original Building Permit issued by the

§ 11 DCMR 3202.2(a)(2) provides in part: “To determine compliance with the provisions of this title, each
application for a building permit shall be accompanied by any of the following that is deemed necessary:

Plan, elevation, and location by dimensions of all existing and proposed structures, and the proposed use of
those structures.



District. Id at 431. However, the Appellant cannot meet this prong because 1t was
unreasonable to rely on the original Building Permit when it filed a false application to
obtain this permit in violation of the Building Code and Zoning Regulations. Appellant
relies on the argument proposed by Saa/r, in which the Appellant’s plans and permit
included the floor area over the passageway must be included in calculating the
percentage of the lot occupied by the structure, and the District was estopped from
revoking the permit because in Saah, the applicant relied on the issuance of the permit to
construct. Here, the Appellant ignored the facts and reality of the District’s violation of
the Building Code and Zoning Regulations. Instead, Appellant continued to construct
and 1t is this flagrant disregard for the District’s laws and regulations that has now
produced this litigation. Therefore, it was unreasonable for the Appellant to rely on the
original Building Permit for continued construction after he filed a false application to
obtain the permit in violations of the Building Code and Zoning Regulations.

ELEMENT FOUR - AFFIRMATIVE ACTS OF THE DISTRICT

The Appellant fails to establish the fourth prong of estoppel because the Appellant
did not rely on the District’s subsequent affirmative act, the Notice to Revoke. Unlike
Saah, here DCRA 1s alleging that the Building Permit issued was based on false
statement and misrepresentation on the building permit application. The permit violates
Building Code and the Zoning Regulations. See, Interdonato at 1004. The Appellant
ignored the laws of the District and continued to construct in violation of District laws
and regulations. Additionally, continued construction was performed prior to the
issuance of the Notice to Revoke without the required inspections, in violation of District

laws and regulations. The Appellant cannot satisfy the fourth prong because he filed an



application containing false statements and did not obtain the necessary inspections for
each phase of the construction. Therefore, the fourth element of estoppel cannot be met
and the appeal fails.

ELEMENT FIVE - NOTICE OF ZONING REGULATION VIOLATIONS

The Appellant fails to meet the fifth prong of estoppel because the Appellant
refuses to acknowledge that a new gas station required a new building permit. Any
construction by Appellant after he filed a false apphication for which a permit was issued
was at Appellant’s own peril.  The building permit applications requires the applicant to
comply with both Building Code and Zoning Regulations. The building permit and the
subsequent notice to revoke gave the Appellant express notice of his violations.
Notwithstanding those notices, the Appellant is required to always follow the laws of the
District. Finally, the Appellant is in the business of constructing and operating gas
stations here in the District. He knew from previous proceedings before this very Board
that he needed to seek prior approval, from this Board, prior to constructing a gas station.
Therefore, Appellant cannot meet the fifth element of estoppel because the permit
violated both the Building Code and Zoning Regulations.

ELEMENT SIX -~ EQUITY FAVORS DISTRICT NOT APPELLANT

The Appellant fails to meet the sixth and final prong of estoppel because equity
strongly favors the District. Unlike Saah, the Appellant did not expend significant
amounts of money on the construction of the gasoline station. Also, unlike Saah, the
Appellant acted in bad faith when he filed his building permit application for an existing
gasoline station, knowing that in fact the gasoline station was non-existing. The equities

favor the District enforcing the Building Code and Zoning Regulations for the protection



of the public over allowing the Appellant to contradict the submitted plans and construct

a structure in violation of District law. Therefore, Respondent does not meet the sixth

element of equitable estoppel.

Conclusion
WHEREFORE, for all of the foregoing reasons, the District requests that the
Appellant’s appeal be denied as the construction violates the Zoning Regulations, and the

District is not prohibited by the equitable doctrines of estoppel from halting Appellant’s

untawful construction.
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