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441 Fourth Street, N.\V. 
'Washington, D.C. 20001 
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WASHINGTON. D.C. 20006-1109 

TEL 202·955· 1500 
FAX 202·778·2201 

RICHARD L. AGUGLIA 
DIRECT DIAL: 202-955-1634 
EMAIL: raguglia@hullton.com 

FILE NO: 68783.0()()()02 

BOARD OF ZONING ADJUSTMENT 
DistrIct of Columbia 

CASE NO. 17 ,~ +S 
I 

EXHIBIT NO._2:..~_ 

Re: Appeal No. 17645 (Objection to Request for Continuance) 

Dear Chairperson Miller and Members of the Board: 

On behalf of Michael and Ally Banks, owners of the real property which is the ~ubject of~hlS 
appeal by the Dexter Street Trr.st ("Trust"), we hereby request permission to intervene in 
opposition to this appeal in the event that the Board determines they are not automatically 
parties to the appeal. Agent authorization is attached. We continue to nbject to the requl~:.;t for 
a conltinuance. 

OUf original written opposition of July 27,2007, to the request for a continuance by the Trust 
was prompted by a call from counsel for the Trust for consent to such a continuance since, as 
the Banks own the property in question, they are automatically parties to the appeal. This is 
corroborated by the fact that as counsel for the owners, I received notice from the BZA staff 
dated June 8, 2007 of the impending hearing on September 4, 2007 as a party pursuant to 11 
DCMR § 3112. 14(b). See Exhibit A. Counsel for the Trust's allegatIOn in her July 31, 2007 
letter to the Board reiterating her request for a conltinuance of this appeal that 

"Mr. and Mrs. Banks are not parties to this case, and did not state 
in their letter any intent to intervene as such. That sai.d, Mr. and 
Mrs. Banks' opposition to the requested continuance has no 
relevance to this case." 

~belied by the fact she (Ms. Dumas) called me as counsel for the owners as parties to th~ 
@~ to request a consent to the continuance which prompted the opposition. In any event, 
this letter serves as a request on behalf of the property owners to intervene in opposition to the 
appeal and thus moots any question of party status. 
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Counsel for the Trust's s,tatement in her July 31, 2007 letter that: "To the best of our 
knowledge, the Banks have clear and marketable title and the house can be conveyed without 
restriction, other than what has been on the title records since it was constructed" is misleading 
and that a continuance "will not prejudice any party or person" is flatly false. 

In addition to alleging that the Banks' application for a building permit violates the zoning 
regulations, the Trust has advised the Banks per counsel that they allegedly cannot build any 
addition to the existing house or a new house on the lot in question or, for that matter "other 
changes to existing improvements" without their permission given a 1946 covenant of record. 
See Exhibit B. Rather than commence costly litigation to declare invalid these covenants 
which we submit are unenforceable as a matter of law, have not been enforced in many years 
and whose trustees are long deceased or out of business with no "substitution of new trustees", 
the Banks decided to put their house up for sale. However, the existence of the so called 
covenants has "put off' all potential buyers and the house remains vacant and has been vacant 
since December of 2005. So the owners are in the unenviable position of not being able to sell 
their antiquated 1950 house which most brokers have advised them is a "tear down" because of 
the alleged covenants raised by the Trust or build a new house because of the "cloud" of this 
appeal over the proposed height, side yard and tree issues. The continuance of this case fOl: 
another 3-4 months will have a serious economic effect on the Banks \\ho are carrying tv~ 
illQ!1gages, one of which is on their current home in Maryland, and another on thi~U2!Ql2~r!Y. 

Further, Counsel for the Trust has not revealed the details of the "unavoidable scheduling 
conflict" of the Trust's so called expert, who is a neighbor/architect who has an inherent bias in 
this case as a nearby property owner. 

The Trust has had notilc:e of the appeal hearing since June 8, 2007, and should not be allowed to 
obtain a continuance for an unknown scheduling conflict at this late date to the substantial 
financial detriment of the property owners who have clear standing to oppose this request.. 

Sincerely, 

eiG~ L w~~jtl,--
Richard L. Aguglia ·'0-0 
cc: By Mail 

Kinley Dumas" Esq. 
Michael and Ally Banks 
ANC3D 
Matt LeGrant, Acting Zoning Administrator 
Charles Thomas, Assistant Attorney General 
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GOVERNMENT O}' TH1~ DISTRICT OF COLUMBIA 
Board of Zonillg Adjustment 

Richard AgugJia, Esq. 
dID Mic:hael and Allyson Banks 
Hunton & Wi1Iiams 
1900 K Street, N.W. 
Washington. D.C. 20007 

Dear Mr. Aguglia: 

* ,iIt ~, 
I - , 

"IUN 0 B 2007 

Re: 8ZA. Appeal No. 17645 

This is to advised you that a public: hearing has been scheduled by the Board of 
Zoning Adjustment involving property that you own and or lease, on Tuesday, September 
4, 2007, at 441 41h Street, N.W., Suite 220, Washington, D.C., 20001, conceming the 
fol1owing appeal: 

Appeal of Tbe D~~xter Street Trust, pursuant to 11 DCMR §§ 3100 and 3101. from the 
decision of the Zoning Administrator (ZA) to issue Building Pennit No. B94022, 
allowing the construction of a new singh~-famjJy dwelling and free-standing garage that 
allegedly violates building height, sid,e yard and Wesley Heights Overlay tree protection 
provisions, in the WH/R-I-A District at premises 4840 Dexter Street, N.W. (Square 
1397, Lot 6). 

This case is in Advisory Neighborho()d ('()mmission 3D. This case will be heard 
between 1 :00 p.m. and 6:00 p.m. 

You should be aware that items may be submitted 10 the Board by other individuals, 
organizations and government agencies both in support of and in opposition to your 
appeal. Approximatdy one week prior to the public hearing, you should rcvic~w the file 
in your appeal so that you are prepared to respond to any issues: that may be raised 
regarding your appeal. Further, if you are not clear about what information you must 
present to the Board in support of your appeal, please contact the Office of Zoning as 
soon as possible. 

441 4th Street, N.W., Suite 200/210-& Washington, D.C 20001 
I oloph()u. (2C12) 727 -6:111 Faesinuk (202) 727-6ll72 E-Mail: ,: WebSite 
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If you have any questions or require any additional information, feel fi-ee to (:all 
the omce of Zoning at (202) 727-631 L 

SINCERELY, 

JERRILY R- KRESS, FAIA 
Oirector 
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IRff.T,N,W. 

7.r)OO{>·j307 
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Michael und Allyson Banks 
3805 Taylor Stre~;t 
Chevy Chase, MD 20~ 15 

October 13, 2006 

Re; 4840 De~ter Street, N.W., Wa~hington D.C. 

Dear Mr. und Mrs. Bank!:;: 

RrnIAJ.tJ) B, Nt.TIUCI{ 
(202) 73~;'2720!2i21 

KINI.EY R. Dl1:>'HS 
(2112) 7J~,-l(,S9 

VIA OVERNIGHT MAIL 

We rcpl'c~cnt Mrs. Ann Brown, owner of 4848 Dexter Street. N.W., Washington D.C. 
Mrs. Brown has asked Wi to revinv th,e site plan for your proposed h()ml~ at 4~40 Dexter Street. 
and other potential issues that may impact her property rights as you move forwfllrd to permitting 
and construction of your home. We write on behalf of Mrs. Brown and several of her neighbors, 
including James and Deborah Fallows, Richard and Justine Kingham. Doug and Lori Beresford, 
and Drs. Ernest and Monica Lack, who haH! aUlhoriz'l:d uS to send their lel~ter on their behalf' as 
well. 

First of all, whik Mrs. Hrown and her farnily are certainly (;Unl~Cmoo about your pl'(~.iccl 
and Ih(; impact on the Brown home. they ar~ also mindfhl of yoUI' own property rights and desire 
to make your new home on Dexter Street As yOu arc aware, the Browns have previollsly 
expressed lht:ir concerns and asked questions ahout yOUl' project, many of which haw b(;:~n 
answc;l'ed (but not necessarily satisfactorily) by your engineers, This lel.ller should sl.lrvt.: as a 
,wntinuing invitation t.o discuss the Brown's COl.1cems and your projt!ct and to work toward a 
mUlually agreeable outcome ~o that yOll may proceed expeditiously with pcrmitting and 
construction. 

Mrs. Hrown's chief concerns lie with rhi;: stormwater munagclII\r.:ut system proposed Cor 
your property. While our dient has been :inJhrmed by you 01' your t~ngint.:cr that dus systel11 
meets or exceeds the requirements of the I>.C. COll\.: with respect to such sy~tems, based on 
previou!i expericnce und observations of the draiinagc from your propelty and others along the 
higher eleVaTions on Dexter Stred. \.\'c continue to be deeply cnneerned about bOlh the 
sufficiency and rcliahility or sllch a system in handling slormwater, ,"Ve aliso remain cOnGcmcd 
abom the design of the home, namely, The height of the bllilding, the' gross floor area. and the 
location of the n;ar garage, as well as the ~ignificalltrlanned grade changes overall. Ileight is an 
i.ssUI: because the significant change in gmde betwecn the west side of your property and the 
beginning of the Brown property along the shared property line will cxac(~['bate the apparent size 
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or scale of your proposed home. Every increu::,c in height and grade magnifies, not minimizes, 
this problem. 

We are also unsure whether the propo::;cd home meets the requirements of the Wesley 
Heights overlay with rcspcel to gross floor area. !:3ascu on your lot size, the maximum gross 
floor area and cellar floor area (excluding 600 square feet OfYOllf garage) is approximately ~080 
square feet We have not seen a plan thal shows the total proposed !:,'Yoss Hoor area and cellar 
floor area. Finally, tJle garage seems to be located within the required side yard setback in 
violation of the zoning rC6Tu!ations. Agwin, we beJieve these arc issues that may he best 
addressed by a conversation among neighbors and their expert advisors, and we hope that we can 
come to a rnumally agreeabk oulcome. 

Lastly, we want to make sure that you arC aware that your property, .~Iong with all of the 
other propcnics on ()exlt:r Street and Dexter Tcnace, are subject to c(;rtain covenants for the 
benefit of all of the owners of the fonnel' Blanchurd Estate. Specifically, the rClmicrions located 
in tho covenants which were pal1 of the Dc'~dJ fi'om the EShttc of Susi<~ E. Cumm to Woodrow D. 
and Judith C. Manion, your immed.iate predecessors in interest s1al.c.:-____ _ 

~any kind shall be erected, placed or suffered T~ 
upon said premises, unless and until the wIilten consent of lGe.orgc E. Harnilton, 
Jr. and Union Trust Company of the Distlrict of Columbia, TrLlstees under the Will 
of Susie E. Curran, deceased} Of their suc,cessors be first had and obtained 
therdor .... l and] that no improvements of any character shall be: erected or 
inst,tllcd or suffered to remain upon: the said land, unless and until the plans and 
specifications, design, color scheme and location of s,!id improvements on said 
land shall have been approved in writing by the said (George E. HUlI11illton, Jr. and 
Union Trust Company of the District of Columhia, Trustees under the Will of 
Susie E. Cumm, deceased], or their successors, and that no change shall he made ) 
in the elevation, design, color scheme, or location of any improvements on said 
land after original constrllction has begun without such writtell consent being first I 

~~ -------~ 
Mrs. Brown and all of the other properly owners on Dexter Street arc the Sllccessors in 

interest of the Estate of Susie: R. Curran, and are therefore the benefkimies of tho COVI~nants on 
yom properly. Thus, please be on immediate notice that lll1der these covenants, you have an 
affinnative duty to secure the consent and approval of Mrs. Brown arld h<:r neighbors similarly 
silualcd before commencin,;; any demolition, n~-bq-<lding> new construction, improvements, or 
other ehanges to existing improvements. 

_ .... , .. d,....-~ .. ·'" 

------ ~----
II Recorded among the land records ftll' tile District ofCl)lumbia in Libcr ~36~ ill folio 475 on Non~IIlb\:1' (', 1,)4(). 
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Again~ un behalf of Mrs. Brown and other neighhors, we sincerely hope that the concelllS 
Mrs. Brown and others have (~xpressed to you can be addressed through the design of your home 
<md the slortnwatcr management system that will serve it. We look for.ward to meeting with you 
soon to resolve these issues. 

Cc: Mrs. Ann Rrown 
Janel Brown and Michael Brl~w(~r 
James and Dl:borah Fallows 
Juslinc and Richard Kingham 
Doug and Lori Beresfora 

Sincerely, 

~IINS, KAPLAN, MJLU~R & CIRESI LL.P. 

vULt~ 
Richard B. Ncrtlcr 

~ 
Kinley R, Dumas 
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August 3, 2007 

By Hand 

Ruthanne G. Miller, Chairperson 
Bounl of Zoning Adjustment 
44JI Fourth Street, N.W. 
Washington, D.C. 2000 I 

HUNWN & WILLIAMS U.P 
1900 K :lTREt" K. w .. 
W,\SHlI-;C::TON. J).C 20(J06-11O':i 

TeL ·2{'2· '155·1500 
I"AX :'.01 • 77~ -12UI 

I~ICHARI) I .. IIGUGUA 
l)i!{[;CT DIAL: 21J"-955-,(')4 
EMA[L li,.I~ugtill~~hufllUr1Xllrn 

Re: Appea[ No. 17645 (Objection to Request for Continuance) 

Dear Chairperson Miller and Members of the Board: 

Please be advised that Rjchard L AgugJia, Esq. of Hunton & Williams LLP is our designated 
altorney agent in this case and has the power to hind us he fore the Board. 

Sin~rc~~ 
Michael Banks 

\_ --l~ \~ ~-,\V( 
Ally Banks 

cc: Richard L Aguglia, Esq. 
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