
GOVE~RNME:NT OF THE DISTRICT OJ;' COLUMBIA 
BO:llrd of Zoning Adjust:ment 

* ... * • • 
AI)peal No. 171631 of Advisory Neighborhood Commission 3lE and Todd Boll~ey, 
pursuant to 11 DCMR § 3100 and 3101, from the decision of the ;;~oning Administrator 
("ZA") to issue Building P~~nmits Nos. 101584, 101585" 101587, and 101588/104443, 
allowing the construction of four (4) single-family semi-detached dweUings, allegedly 
not meeting driveway (§ 2116), parking (§ 21(1), lot dimension (§ 401), and lot 
occupancy (§ 403), requirements, in the R·2 District, at pr¢mises 4319, 4319 ~/2, 4321, 
and 4321 ~2 Fessenden Street, N.Vv. (Squan: 1655, Lots 17, 18., 19,. and 20). 

HEAR1NG DATE: 
DECISION DATE: 

July 10,2007 
July 31, 3007 

ORDER 

PllEL][MINARY MATTERS 

On February 23, 2007, Advisory Neighborhood Commission C'ANC") 3E and Todd 
Boley, an adjacent neighbor to the rear, (collectively, '''Appellants'''), filed this appeal with 
the Board IOf Zoning Adjustment ("Board" or "BZA"). The Appellants challenge the 
December 26, 2006 issuance of building permits 1 by the Department of Consumer and 
Re:gulatory Affairs ("DCRA") to Dunn, \Vhiskey, LU2, ("property o'wner"), the owner of 
the property that is the subject of this appeal ("subject propeliy").AppeUants alllege that 
DCRA ened in issuing the building permits because the plans/pennit application 
documents demonstrate violations of the Zoning Regulations. 

The Board heard the appeal on July 10, 2007, and set a decision date of July 31,. 20017. At 
its public meeting on Jully 31,2007, the Board deliberated on the appeal and denied it., by 
a vote of 4··0-1. 

IPermit number 1011588, issued for lot 19, was revised to reduce the footprint of the proposed building to comply 
with the maximum permitted lot occupancy in this R-2 zone district. The revision pemlit, number 104443, was 
issued on May 11, 2007, after the filing of this appeal. Because it is a revision to a permit being appealed, and 
because of the nature of the revision, th,; Board considers this appeal to apply to the revision permit as well as to the 
four origiinally-issued permits. 
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FINDINGS OF FACT 

1. The property that is the subject of this appeal is located in an R-2 zone district, in 
Square 1655, Lots 17, 18, 19, and 20, at addresses 4319, 4319 Y2, 4321, and 4321 Yz 
Fessenden Street, N .. 'W. I 

2. On March 20,2006, the D.C. Office of the Surveyor apwroved the subdivision of two 
lots with street addresses 4319 and 4321 Fessenden Street, N.~vi/. Each of these 1'\\/0 

lots was subdivided into two lots, resulting in Lots 17, 18, 19, and 20. 

3. Lots 19 and 20 each have a 36-foot stmet frontage on Fessenchm Street. 

4. The bulk of Lots 17 and 18 are located behind Lots 19 and 20" but nanrower 
"panhandle" strips of both Lots 17 and 18 run along the "vest side of Lots 19 and 20, 
reaching Fessenden Street and providing both Iots 17 and ] 8 with 14-foot street 
frontages on Fessenden Street. 

5. Each of these panhandle~s is encumbered by easements.. 

6. The easement over the panhandle of Lot 18 is for the exclusive benefit afLot 19 and 
adds to its side yard. 

7. The easement over the panhandle of Lot 17 is 1~or the benefit of all of the lots and 
provides access from the street to the required parking space located on each of the 
four lots. 

8. There is one easement on Lot 19 that provides 1,0t I8 with one additional parki.ng 
space. 

9. There is one easement that straddles Lots 18 and 19 which pro vides, on that part of 
the easement that is located on Lot 19, an additional two parking spaces for Lot 17. 

10. Appellants make the: following contentions with respect to the fjDur easements: 

a. The Access and Side Yard Easement2 on Lots 17 and 18 should not have been 
counted toward their street frontage; 

2For ease of reference, the easement ref~Tred to in Finding of Fact No .. 6 will be called a "Side Yard Easement," but 
the land <:ncompassed within the easement lis not part of the required 8-foot side yard on Lot 19. This side yard 
exists without the addition of the land within the easement, but the easement serves to provide the dwelling on Lot 
19 with a greater amount of open space on its. west side. 
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b. The two Parking Space Easements on Lot 19 should not have been counted toward 
its lot area; and 

c. The entire Access Easement should not have been recogniz'cd as providing access 
to the required parking spaces. 

11. Appellants make the following contentions that are unrelated to the easements:: 

a. Even if an easement could create access to required parking spaces, the route may 
still not be recognized as providing access because it is shared.; 

b. The parking spaces on Lot 19 cannot serve other lots; 

c. Even if the Acce:ss and Side Yard Easement Areas could be counted toward the 
stn~et frontage of Lots 17 and 18, their street frontage widths would be 
substandard:; 

d. The proposed external staircases to be constructed on each Ilot unlawfully intmde 
into a required side yard; 

e. The bay windows on the dwellings on Lots 19 and 20 cause an overage in lot 
occupancy on those two lots; 

f. The storm water management equipment will I:;mcroach on the width of the 
driveway; and 

g. The depth of the rear yard of Lot 19 is less than required. 

N(1.ic~ 

12. On May 19, 2006, a principal of property owner, Dunn, ~vVlliskey, LLC" notified 
ANC 3E that he had filed building permit applications for the four subject lots and 
offered to meet with the ANC to discuss them. 

13. Betwe:en May, 2006." and October 4,2006, the property owner, ANC 3E, and several 
neighbors, including the Appellant, Mr. Boley, exchanged correspondence and held 
meetings conceming the property owner's proposed project. 

14. In this correspondence and during these meetings, the subdivision plans and several 
issues of zoning compliance were discussed. 

15. The subdivision plat was available for inspection in the Office of the Surveyor at 
Book 200, Page 90, since its recordation on March 20, 2006, but it is merely a 
recordation of the subdivision and does not depict the siting of the dwellings on the 
lots, nor the arrangement of the driveway, drive aisle, or parking spaces on the lots. 
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16. The four building pt~rmits being appealed were issued on December 26, 2006. (See 
also, footnote # 1, herein.) 

17. This appeal was file~d on February 23, 2007. 

18. On March 23, 2006, just after the two original lots were subdivided into Lots 17, 18, 
19, and 20" the property owner purchased them in order tOi construct four semi­
detached single-family dwellings on them, with one dwelling on each lot. 

19. On December 26, 2006, DCRA issued four building permits to allow construction of 
th(~ four single-familly sen:1i-detached dwellings. Penmit number 101585 was issued 
for Lot 20 (4319 Fessenden Street), permit number 101588 'was issued for Lot 19 
(4319 112 Fessenden Street), permit number 101584 was issued for Lot 18 (4321 
Fessenden Street), and pemlit number 101587 was issued for Lot 17 (4321 'is 
Fessenden Street). (See a/so, footnote #1, herein.) 

Dimensional requirements 

20. Both Lots 19 and 20 have an area of 3,024 square feet. Lot 17 has an area of at least 
5,0010 square feet, and the rectangular portion of Lot 18 (not including the 
"panhandle") has an area of approximately 4,200 square £e:et. Each lot complies 
with the Zoning R'egulati.ons' mandatory lot area minimum of 3,0100 squar,e fi~:et 

1 See, 11 DCMR § 40 l.3.,-

21. Each lot also has a lot width of at least 30 feet, as required by III DC:tvlR § 401.3. 

22. Each of the dwellings to be sited on the four lots will have one side: yard of eight feet 
in width, per 11 DCl'vIR § 405.9, and therefore will meet the ddinition of "dwelling, 
one-family, semi-detached" contained in 11 DClv1R 199.1. 

23. The plans show that within each of the required side yards 'will be an areaway - an 
opening to the ground below-grade - with a below-grade stairway built into the 
foundation of the stmcture: providing access to the basement 

24. The dwellings on Lots 19 and 20 will have rear ::vards of approximately 37 feet, and 
th~~ dwellings on Lots 17 and 18 will have rear yards of approximately 27 feet, aU of 

3Including the panhandles., lot 17 has a total lot area of 5,363 square feet, and lot 18 has a totall 1I0t area of 6,234 
square fel~t. Exhibit No. 20, attached exhibit B2. 
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which comply with the Zoning Regulations' requirement IOf a 20-foot rear yard. 
11 DCMR § 404.1. 

25. There is no front yard re:quirement in this R-2 district. 

26. The four semi-detached dwellings will all have lot occupancies of less than the 40% 
maximum permitted in this R-2 zone, including those on Lots 19 and 20, which have 
bay windows that project l[nto the publio space. See, 11 DCiVIR § 403.2. 

27. The four semi-detached dwellings will all be three stories and less than the 40-f()ot 
height maximum permitted in this R-2 zone. See" 11 DCMR § 400.1. 

28. The 14-foot wide panhandle strip of Lot 18 will contain the storm water management 
equipment for the subject property, but is sub~ect to the Side Yard Easement, a 
perpetual use easement for thc;! benefit of Lot 19, to which it runs adj a(:ent. 

Description of Easements 

29. There are four easements within the project, three of which are gennane to this 
appeal, 

The Access Easement 

30. A common driveway, providing vehicular access from Fessenden Street to all f~our 
lots, runs over the 14-foot wide panhandle striip of Lot 17. At the front of the 
rectangular portion of Lot 17, this common driveway narrmvs to approximately 11 
feet and tums right to run between the front of Lots 17 and 18 and the back of Lots 
19 and 20. At its tuming point, the common driveway will be joined by an I1-folOt­
wide paved strip of Lot 18, forming together a common drive aisIe of approximately 
22 feet in width. 

31. The dwellings on Lots 17 and 18 will each have an attached garage providing one 
parking space on each lot. 

32. The common driveway/drivf: aisle leads to thc~:se VIVO garages as welll as tlO one 
parking space in the rear yard of Lot 20 and three parking spaces in the rear yard of 
Lot 19. 

33. A "Joint Driveway Parking Area and Use Easement'" ("Easement Agreement"') will 
be entered into by the owners of all four semi-df:ltached dwellings to regulate the use 
and maintenance of the common driveway/drive aisle. See, Exhibit No 15, 
Attachment No.7. 

1 I' 
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34. The easemt~nt creat,ed by the Easement Agret~ment is a perpetual non-exclusive 
ingress and egress easement for the benefit of all four lots. 

35. The Easement Agre(~ment specifies thatithe common driv1eway and parking area will 
be paved and maintained and will remain unobstructed. See, ld. 

36. Within the area of the panhandle of Lot 18 will be located the largely subsurfi9lce 
storm water management equipment for the property. 

37. Consistent with thie Easement Agreement, this: equipment will not OIbstruct the 
common driveway area. 

38. There are two parking space easements on the property. One is located entirely on 
Lot 19 and covers a 9 x. 19-foot parking space designated for the use of lot 18. A 
second easement straddles Lots 18 and 19, and provides" on tilie 18 x 19-foot part of 
the easement located on Lot 19, two parking spaces for the benefit of Lot 17, The 
LOit 18 portion of this easement is not involved in this appeal. 

39. A fOlurth easement is located over the panhandle of Lot 18 and consists of a nan-ow 
s'",'ath of land that runs parallel to the western side lot line of Lot 19. This easement 
is for the exclusive benefit of the owner of Lot 19, and increases the area of his side 
yard" 

CONCLUSIONS OF LAW 

The property owner argued that the appeal was untimely as to any lot area, lot 'ilfidth, 
and/or shared driveway issues because the Appellants knew of the filing of the 
subdivision plat as early as May, 2006, and at least by October 2, 2006, and yet did not 
file the appeal until February 23, 2007, beyond the requisite 60-day period within which 
to file an appeal with the Board. See, 11 DCMR 3113.2. The property owner further 
argued that there were nOi exceptional circumstances outside of the i\ppellants' control 
which prevented them from filing the appeal within the 60-day period. See, 11 DCMR § 
3112.2(d). 
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The Appellants countered that they were not appealing the filing of the subdivision pIat, 
but w~~re appealing the issuance of the four building permits, 111irhich were issuj~d on 
December 26, 2006. They argue, theref,Dr~, that their February 23, 2007 filing of the 
appeal falls within the 60-day window. . 

The Board agrees with the Appellants that the "decision complained of" and appealled 
here is the issuance of the four building ~ermits. Even if the A_ppellants could have 
appealed the earlier filing of the subdivision plat, they were entitled to wait and appeal 
the issuance of the permits. A similar argument was rejected by tht~ District of Columbia 
Court of Appeals in Bannum, Inc .. v. D.C. Bd. of Zoning Adjustment, 894 A.2d 423, 430 
(D.C. 2006). In that case, it was argued that the BZA app1eal should have been filled 
within 60 days after the ANC appellant became aware that DCRA had issued a 
"concurrence letter", not within 60 days after a building permit basled upon that letter was 
issued. The Court disagreed., stating: 

Because the issuance of a building pemlit re:quires the DCRA to comply 
with the public notice and other requirements set forth in the: zoning 
regulations, we hold that a party ... may wait to appeal until the DCRA ... 
takes official action by issuing the permit, regardless of whether or not that 
party has: appealed (or tried to appeal) from any eadilt:lr interlocutory 
"administrative dt:cision." As the BZA explained, section 6--641.07 (f) of 
the Code recognizes three types of appealable zoning-related decisions: 

(1) those granting or refusing building permits; (2) those granting or 
withholding certificates of occupancy; and (3) "other 
administrative decisions. 

We agree with the BZA that each type of decisilon is separatei.y appealable. 

894 A.2d at 430. 

Based upon this clear precedent, the appellants' knowledge of the subdivision did not 
obligate them to appeal that administrative decision. Rather, their time for filing this 
appeal began on the day they knew or should have known that the subject building 
permits were issued. Those permits were issued on December 26, 2006, and the 
Appellants filed their appeal 57 days later - on F~~bruary 23, 2007. The appeal was 
timely filed. 
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The Appellant sets forth 13 issues on appeal, several of which overlap.. The resolution of 
the majority of these 13 issues depends on the Board's determination of whether land 
area that is encumbered by an t~ast::ment may be included in the calculation of lot area and 
street firontage and recognized as providing access to required parking spaces. 

The Board will address these questions first, and then will address Appellants' numerous 
contentions that do not turn exclusively on the determination of easement-related 
questions. 

Uses allowed by easements and compliance with the Zoning Regulations 

Appellants generally assert that the Zoning Administrator erred in disregarding the 
easements on the subject property in determining eompliance with the Zoning 
Regulations. Accordingly, the initial issue to be decided is whether easements generally 
are: properly considered in determining compliance with the Zoning Regulations. 

Easements are valid and time-honored legal tools used to permit use or access. See, e.g., 
Restatement oj the Law" Tllird, Property (Servitudes), The American Law Institute, 
Introduction (2000).4 However, the District of Columbia Zoning Regulations are silent as 
to whether they are to be considered in determining zoning compliance. In addition, 
there is no District of Columbia Court of Appealls' decision addressing this issue. 
Accordingly, the Board entertained testimony from the Acting Zoning Administrator on 
past practices as well as from the parties on the impact of the easements and on court 
cases iin other jurisdictions. 

The Acting Zoning Administrator testified that the long standing past practice in the 
District of Columbia has been to determine compliance with thl::: Zoning Regulations 
without regard to easemt:~nts.. This Board gives weight to that interpretation. See, e .. g., 
Smith v. D.C. Board oJZoning Adjustment, 342 A.2d 356,.359 (D.C. 1975). (The Board 
must give weight to the long-·standing interpretation of the Zoning Administrator.) 

In addition,. this Board itself has recognized easements in its past proc:eedings and granted 
applications which included their establishment. ,See, e.g., BZi\ Order No. ll2591 
(Applic:ation of Hum and Bartolucci) (August I, 1978). The Acting Zoning 

4"Servitudes (i.e .. , easements) have been known since ancient times." They are "extensively used to IJro'vide the 
underlying stmcture of real-estate developilli:nts that include shared amenities or facilities and services. financed by 
assessments against individual owners, as well as for individual and neighborhooclland-use restrictions .... " Id. 
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Administrator's interpretation is also in accordance with CDurt decisions In Dther 
jurisdictiDns, specifically discussed below. 

Accordingly, based on the above and the discussion below with respect to lot area, the 
Board dete:nnines that it is proper to consider complliance with the Zoning Regulations 
without regard to easements. 

The inclusion of the easements in the calculation oj lot area and streetJrontage 

Appellants contend that the portion of Lot 19 that is encumbered by the two Parking 
Space Easements may not h~ included in its lot area and that the portions of Lot 17 and 
18 that are respectively encumbered by the Access and Side Yard Easement may not be 
include:d in their street frontage. The Board disagrees" 

Appellants cite cases that hold that the land area subject to an easement cannot be 
counted toward the detennination of minimum lot area.5 Hmvever" the Board finds these 
authorities unpersuasive becausE: they involve either another jurisdiction's specific 
regulation or ordinance that the land area subject to an easement may not be counted 
toward the determination of minimum lot area,6 or publicly-traveled streets or alleys, 
which, in some cases, had been established and used for y(~ars.7 

A diffE:rent conclusion results when an easement serves narrower private purposes. See 
Metzenbaum v. City 0.( Carmel-by-the-Sea, 234 Cal.App.2d 62, 44 Cal. Rptr. 75 1965)" 
In Metzenbaum, the local Zoning Board granted a use permit tD establish three building 
sites on a property. Two of the sites could only be reached by pri vate roadway easeme:nts 
established over a part of each site, which then connected tD a longer private easement 
running along the south side of the third site. The calculation of lot area fDr each of the 
lots included the land arl~a within the easements. Without the inclusion of the ,easements, 
the lots would be substandard, As with the District's zoning regullations, the California 
ordinance was silent as to whether easement area was to be included or excluded from 
determinations of lot area. 

The court in lvletzenbaum determined that the inclusion of the easements in the lot area 
callculation was reasonable under the facts presented, citing the dJis(:retion of local zoning 

SSee, e.g., Lidke v. l'vfartin, 31 Colo.App. 40, 500 P.2d 1184 (Colo. C1. App. 1972) and Loveladies Proper(v Owners 
Ass 'n., Inc., v. Barnegat City Service Co., Inc., 60 N.J.Super. 491, 159 A.2d 417 (N.l. Supr. Ct.. App. Div.1960), 
6See, e.g .. Lidke v. Martin, 31 Colo.App. 40, 500 P.2d 1184 (Colo. C1. App. 1972) and Love/adies Property Owners 
Ass 'n., Inc., v. Barnegat City Service Co" Inc., 60 N.J.Super. 491, 159 A.2d 417 (N.J. Supr. Ct.. ApI'. Div. 1960). 
7See, e.g. Mudge v. Precinct of Ii aver hill Corner, 133 N.H. 881,587 A.2d 603 (Sup. Ct. N.H. 1991), Kefauver v. 
Zoning Board of Appeals of Town of Newtown, 151 Conn. 144, 195 A.2d 422 (Sup. Ct. En. Conn. 1(63), and 
Sommers v. Mayor and City Council of Baltimore, 215 Md. I, 135 A.2d 625 (Ct. App. I\Ad. 1957). 
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authorities to address 'the many varying situations which arise. Id., at 65-66. The 
California court was directed to many of the same cases that concluded othenvise as: was 
this Board,. but the Board agn~es with the California court that "they deal with diffen~nt 
ordinances, other communiti,es, and distinct fact situations .. " ld., at 65. 

As: will be explained below, the Board finds the thme types of easements involved here 
(Access, Parking Space, and Side Yard) share the same or similar characteristics \vith the 
easement considered by the California Court of Appeals. 

a. The inclusion of the Parking Space Easements when calculating the area ofLOIt 19. 

As noted in the Findings of Facts, there are two parking space easements on Lot 19, one 
of which extends to Lot 18. Both of the easement areas represent sl~parate parking areas, 
one of which is for the benefit of Lot 18 and the Qther two for the benefit of Lot 17. Each 
easement may only be used for the purpose of parking the motor vehicles belonging to 
the lots to which the parking spaces are assigned. As such, neither serves any public 
purpose. This is precisely the type of easement recognized by thl~ California CDurt of 
Appeals as being properly included within lQt area. 

Because the Board conclude:s that the easement areas are included in the calculation of 
tht~ lot area of the four subj(~c1t lots, each lot, including Lot 19, has: at least the requisite 
minimum lot area of 3,000 square feet. Accordingly, the lot occupancy of the dwelling 
on Lot 19 is slightly less than the mandated maximum of 40% - calculated by the Zoning 
Administrator as 39.34% .. 

b. Tlle inclusion of Access and Side Yard Easements when calcui(J'ting the s[.,v·eet/rontage 
of Lots 17 and 18. 

Although the lvletzenbaum decision concerned lot area, its analysis also warrants a 
conclusion that the Access and Side Yard Easements were properly included 'within the 
calculation of the street frontage of Lots 17 and 18. 

The Side Yard Easement on the Lot 18 panhandle is an exclusive easement that may be 
used only by the owner of lot 1l9. It serves no public purpose and allthough the Driveway 
Easement on Lot 17 is non-exclusive, it is nevertheless for the benefit of, and intended 
only for the use of, the j~)ur lots which it serves. It is not intended to service the public 
and is not situated so as to p(~nnit through-access to any other public, or private, street or 
way. 
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In summary, th(~ Board rejects the Appellants' argument that all easements should be 
exduded from the computation of lot area and street frontage. Such an interpretation 
would lead to the artificial exclusion of land area from the (;omputation of zoning 
requirements. For not only would the eas,ement areas be excluded from the computation 
from 1the lot area and street frontage of the lots where the:y exists, but thf:Y cou1d not be 
included within the land area of the lots they serve, because, obviously, they are not 
within the footprint of those lots. Thus the square fc)otage they represent \v(mid simply 
be lost. 1While that may make sense when the easement is for the benefit of the public, it 
becomes illlogical when the easemlent is intended for private use. 

Accordingly, the Board finds no violations of the Zoning Regulations with respect to the 
computation of llot area and street frontage. The Board agrees 'with the Acting Zoning 
Administrator, and upholds his interpretation that the land areas within easements do 
count toward calculations of dimensional requirements of the Zoning Regulations. 

The recognition of the Access Easement as providing access to required parking. 

Although the Appellants phrase this argument in tenns of '"ignoring" the four easements 
when determining parking access, it is no different from the arguments they make with 
respect to the street frontage of Lot 17. There as here, AppeUants c:1aim that the mere 
existence of an easement precludes it from serving any purposes pertaining to zoning 
compliance. 

Again the Board must disagree for the re:asons stated above. In requiring access to 
required parking, the Zoning Regulations do not specIfy the type of property interest that 
must be held,. It could be held in fee, easement, or leasehold. Thus, the existf:nce of the 
ingress and egress easement over the panhandle of Lot 17 violates no Zoning Regulatilon 
and the area within the panhandle is competent under the Regulations to provide the 
required access to the parking spaces for Lots 19 and 20. 

Depth of Rear Yard not (~fJected by Parking Easement 

The Appellants also claim that the depth of the rear yard of Lot 19 is sllightly less than the 
required 20 feet due to the presence, within that rear yard, of the parking easements for 
the benefit of Lots 117 and 18. Again, the Board disagrees with the Appellants because 
easement areas are not deducted from lot/yard size calculations. Tha1t is (~speciallly clear 
here because parking spaces are specifically permitted in rear yards, with no deduction of 
yard area required. See, 11 DCMR § 21l6.2(b)(l). See also, Finding of Fact No" 24" 
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Non-Easement Related Issues 

Appellants contend that § 2117.4 mandates that each required parking space be accessible 
via its "own" driveway, and that the shared, access provided by th~~ one driveway to all 
four lots violates this provision. See, Exhibit No. 15, at 4-5" Section 2117.4 does not 
sp~~cify that each required parking space must be accessible by its own individual 
driveway. It merely states that "each required parking space '" shall be accessible from 
improved streets and alle~ys via graded and unobstructt~d private drive'\.vays,," 11 DCMR § 
2117.4. This has been the long-standing interpretaticm of the ZOIlllng Administrator and 
is consistent with Board precedent. See, BZA Order No. 12591,§1~QTIll. Accordingly,) 1 
DC~AR § 2117.4 has not bt~en violated in this case as each required parking space is 
ac(:essible from an improved street via a graded and unobstructed private driveway. 

The Appellants also allege violations of subsections 2116.1 and 2116.2(b). Subsection 
2116.1 states, that "Except as provided in Sections 214 , 510, 708, 730., 743.2(d), 
753.2(c:), 7611.2, 804.1, 926, 2116.5 and 2117.9 (c) .all parking spaces shaH be located on 
the same lot with the buHdings or structures they are intended to serve." L 1 DCMR § 
2116.1. Each dwelling on the subject property has a parking space on the same lot which 
is intended to serve that dwelling.. Lot 19 contains an additional parking space that by 
easement is: Dor the benefit of Lot 18 and two additional parking spaces that by eas:~~ment 
are for the benefit of Lot 17. 

The Acting Zoning Administrator testified that because each lot has, at least one off-street 
parking space for the house it serves, it complies with the required parking set forth in 
Section 2101 .. 1. He further stated that no provision of the regulations prohibits allowing 
additional off-street parking spaces beyond the requirement and thalt it is inslLituted in the 
Oflfice of the Zoning Administrator to look at this situation in the context of required 
parking. Appellants argue that Section 2116.1 refers to "all" parking spaces, not just to 
required parking spaces.8 

8 The Board notes that Section 2 I 18.9 states : "Except where otherwise indicated,. whenever the word "all'·' is 
followed by the words" parking spaces··' in the same sentence, the parking requirements as specified shall apply to 
all parking spaces whether or noll the spaces are required by this chapter. The requirement shaH also apply to both 
aCCt!ssory parking spaGes and parking spaces that are constructed as a principal use unless otherwise speeified." 
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The Board concurs with the Acting Zoning Administrator's interpretation that 2116.1 
does not prohibit a one family dwelling from providing additional parking spaces by 
easement £or the benefit of another ·lot. While 2116.1 does refer to "all" parking spaCles, 
the word "all" is preceded by the phrase "Except as provided in sections 214, 510, 708, 
730., 743.2(d), 753.2(c), 761.2,804.1,926,2116.5 and 2117.9 .. " The Board :finds that the 
Zoning Administrator's interpretation that Section 2116.1 applies only to required spaces 
in the contt!xt of one family dwellings is consistent with the long-standing practice in the 
Office of the Zoning Administrator, the regulatory scheme and common sense., 

Subsection 21 16.2(b ) states that off-street parking spaces must be located either in a rear 
or side yard. 11 DCMR § 21 16.2(b ). Appellants contend that there will be parking 
spaces in the front yards of the dwellings on Lots 17 and 18. There is, however, no front 
yard requir,ement in this R-2 district and the parking spaces in question are actually 
located in the rear yard of Lot 19, although their physical placement is in front of Lots 17 
and 18. Further, as pointed out by the Zoning Administrator, the Zoning Regulations do 
not prohibit parking in "Joront yards," but prohibit parking spaces "'between a building line 
and lot line abutting a street." See, 11 DCMR § 2116.4. The subject property will not 
have any parking spaces in this prohibited area. 

3. The Effect of the External Staircases on Side Yard .. Width. 

The Appellant c:laims four violations of the 8-foot side yard requirement of § 405.9 
because each of the four semi-detached dwellings has an exterior stairway built into its 
foundation, leading to the basement, which occupies approximately half of the 8-foot side 
yard \vidth. Pursuant to § 2503.2 of the Zoning Regulations, "[a] structure, not including 
a building, no part of which is more than four feet (4 ft.) above the grade at any point, 
may occupy any yard required under" this Title. The exterior stairways in question here 
are structures, but are 100cated entirely below grade, no part OIf which is more than four 
feet above grade, there£ore, pursuant to § 2503.2, they are permissible w'ithin the side 
yard and do not diminish the width of the yard.9 

The Appellants alsOi make the argument that the "':frontage" Df each of the rear lots 

9Thlere was discussion during the hearing of the constmction of retaining walls allong the sides of the areaways, but 
retainling walls do not constitute an encroachment on a side yard, because they are pennittecl in yards, with no stated 
height limitation, pursuant to § 2503.3. Thl~ size of a retaining wall and the amount of earth iit retains may have 
some bearing on a determination of whether it is permitted in a yard, but here, the ZA testified that: "[t]here is 
nothing in the plans or my site visit that presented evidence to me that any retained earth structure [that] exceeded 
four feet in height exists or is approved here." BZA Transcript of July 10, 2007, at 347, hnes 6-10. 
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narrows to less than the nequin:d 14 feet after the panhandles tum to create the drive aisle. 
"Frontage," as pointed out by the Zoning Administrator, is "mea.sured along the stre~;:t" 
pursuant to § 401.6. The frontage of lots 17 and 18, measured along the street, is 14 £eet, 
in compliance with the re~gulation. There is no requir,ement in the regulation that this 14-
foot m(~asurement continue £~r the length of the lot. 

Appellant alleges that the bay windows on the dwellings on Lots 19 and 20 cause the 
dwellings' lot occupancies to increase to over 40%. The Board agrees with the Zoning 
Administrator's determination that "[t]he cited bay window featUlre projects into the 
public space of Fessenden Street and is not counted as part of the subject lot's occupancy 
calculation." (Emphasis in original.) See, Exhibit No .. 25 at 6. 

6. vVidth of Driveway alGd ~ffl;:ct of Storm 1Water Ma!lagement Equipment. 

Appellants allege that the driveway established by the access easement over the 
panhandle of Lot 17 appl~:ars to be onlly 13 feet wide because the s1:onm water 
management equipment will encroach upon the width of the driveway. The storm water 
management equipment is located in the panhandle of Lot 18 and the Board finds nothing 
in the record to show that it intrudes into the panhandle of Lot 17" where the driveway is 
located. Moreover, the lequipment is largely underground and wiU not inter:f~~re with the 
use of the driveway, as ensured by the Easement Agreement. Therefore, the storm water 
management equipment does not encroach into the required 14-folit dnlveway width .. See, 
11 DCMR § 2117.8(c)(2). 

Pursuant to 11 DCtv1R § 3115.2, the Board is required to give "great weight'" to issues 
and concerns raised by the affected ANC. See also,. D.C. Official Code § 1-309.1O(d). 
Great weight means ackn.owledgement .of these issues and concerns and an explanation of 
why the Board did or did not filnd the ANC's views persuasive:. The Board, in this order, 
has addressed all the issues raised by ANC 3E, but, as explained thoroughly abov,e, did 
not find the ANC's arguments persuasive. 

For the reasons stated above" the Board conclludes that the Appellants did not meet their 
burden of demonstrating that DCRA and the Zoning Administrator elTed iln issuing 
building permits Nos. 101584,101585,101587, and 1015881104443, and in consequently 
allowing the construction of t\VO flats on the subject property. Therefore, it is hereby 
ORDEREJ) that this appeal be DI:NIED. 
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VOTE: 4-0-1 (Ruthanne G. Miller, Curhs L. Etherly" Jr., Marc D. Loud, 
John A Mann II to deny; No Zoning Commission member 
participating or vot~ng.) 

Each concurring ~oard member has approved the issuance of this Decision and Order 
and authorilzed the undersigned to execute the Decision and Order on his or her behalf. 

FINAL DATE OF ORDER: 
MAR 07 2008 

._--._---_._---

PURSUANT TO 11 DCMR § 3125.6, THIS DECISION AND ORDER \VILL BECOME 
FTINAL UPON ITS FILn-JG IN THE RECORD AND SERVICE lJPON THE PARTIES. 
UNDER 11 DC~v1R § 3125.9, THIS ORDER WILL BECOME EFFECTIVE TEN DAYS 
AFTER IT BECOMES FINAL. 


