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(Square 1655, Lots 17-20) 

Dear Members of the Board: 

~:':j99 11:::~lln3~I'l'j 1::1"' ;~ ~I~ 

lNa:;hlrgton, CC: ,2]01] -6tHH 

\lVVv!'N.h~daw ,O::,IT! 

Mary Carolyn Brown 
2028625990 
carolyn,brown@hklaw.com 

.. )-
\ ,,""l ~,"") 

On behalf of the property owner, Dunn Whiskey, LLC, we submit the following response 
to Appellant's Response to the Board's Reque~t pursuant to 11 DCMR §§ 3121.6 and 3121.7. 

First, the Appellant is unable to cite one case from the District of Columbia, the only 
controlling jurisdiction for the Board of Zoning Adjustment ("BZA" or "Board'")., This is 
significant because the zoning regulations or ordinances for the jurisdictions cited may be 
diffi~rent from the District, resulting in a different outcome, 

Second, even if the underlying zoning laws being interpreted were the same" the 
cases cited by the Appellant are easily distinguished from matter before the Board. The cases 
either appealed actual subdivision plans (as opposed to the building permits challenged ehre) or 
deal with whether private streets or alleys in new residential subdivisions should be included in 
the individual lot calculations. For example, in Loveiwiies Property ()wners Ass'n v. Barnegat 
City Service Co., the appellants challenged a new residential subdivision where easement strips 
were reserved for private streets that could be accessed by anyone in the general pUblic. In 
contrast, the access easement at the Fessenden Street houses would be used solely by the 
occupants and their licensees. In Sommers v. Mayor and CilY Council of Baltimore, the issue to 
be decided was just as much controlled by the date a nonconfomlity 'kas established as the 
easemem question. Consequently, the cases cited by the Appellant are of little, if any, value in 
analyzing the instant appeal. 

Instead, the Board must rely solely on the long-·standing interpretations of Zoning 
Adnlinistrator, and past decisions of the Board and the Zoning Commission for the District of 
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Columbia" the only controlling precedent. Here, the Zoning Administrator has held that driveway 
easements that are only accessible to the properties they serve do not diminish the required 
dimensions for lots or yards. The most compelling precedent is the Rosedale development, 
which clearly approved a common driveway over a panhandle-shaped lot to provide access to ten 
houses on ten different lots. 

Just as signiticant is the precedent set by the four houses constmcted at 2913,2915,2917 
and 2919 Garfield Street, N.\V., Washington, D.C. (Square 2Il3, Lots 107, 108, 109, and 110). 
In a subdivision strikingly similar to the Fessenden Street houses, two houses front on Gartield 
Street, while two other houses are located behind them '<vith access to Garfield by means of 
panhandle lots. The "panhandles" are burdened by a common driveway easement for the benetit 
of all four lots. Copies of the property plats and a deed referencing easement is attached hereto. 
In fact, another example of an access easement that does not affect lot width can be found in the 
same square as the Dunn Whiskey development. The Appellant's property itself is burdened by 
an easement four feet wide and 88 feet deep that benefits the adjacent property to the east. A 
copy of the deed with the easement description is attached. 

The Board has routinely recognized th~ benetit of driveway easements across adjoining 
project to provide access to required parking s~aces. See Property Owner's Opposition to 
Appeal, Record Exhibit No. 18. Because the Zoning Administrator's approval of the building 
permits for the Fessenden Street houses is consistent with these long-standing interpretations of 
this jurisdiction, he committed no error. See Smith v. District of Columbia Board of Zoning 
Adjustment, 342 A.2d 356 (1 975)(while the Board is not bound by pas1t decisions, it must 
consider :In its deliberations long-standing interpretations of the Zoning Regulations which have 
had precedential effect). Moreover, any new tnterpretation can only be applied prospectively to 
new applications, and not retroactively to perrlnits already issued. Id. 

Significantly, the private driveway easement in the Dunn Whiskey development does not 
affect in anyway the height, bulk, density, or design compatibility of the houses, or the use and 
enjoyment of adjac1ent properties -- the only complaints lodged by the .A.ppellant. Based on the 
foregoing, the appeal should be denied. 

Respectfully submitted, 

HOLLAND & KNIGHT LLP 

cc: Sam Dunn 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIF,\:' that a copy of the foregoing lctter was served this 26th day of 

July" 2007, by electronic and first-class mail, postage pre-paid, upon the following: 

Benjamin W. Boley, Esq. 
Goodwin Proctor 
901 New York Avenue, NW 
Washington, DC 20001 
bboley@!goodwinproctor.com 

Matthew LeGrant 
Acting Zoning Administrator 
D.C. Department of Consumer & Regulatory Affairs 
941 North Capitol Street, N.B. 
Washington, D.C. 20002 
matt.l(~~ant(a1dc. gOY 

Advisory Neighborhood Commission 3E 
Lisner Home 
5425 \Vestem Ave. N~N 
Washington, DC 20008 
Attn: Polly King Evans, Administrator 
p'~jngevans@lldhhome.org 

Carolyn Shennan, A:--JC3E03 
4341 EUicott St., J'ffl 
Washington, DC 20015 
~illennan2@bellatlantic.net 

-~~-Mary C lyn Brown 
I 
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2913-2919 Garfield St NW 
"Panhandle" Lots with Access 
Easement ----. 
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AFTER RECOROI'NG PILF.ASEMAll TC 

Na~ I F ,nkelst81ln ESQi 
~3'5 WtconSI" AI,enue Siollte 4ilOO East 
Bett'lesCS8 Marylarld 20814 

<l: "ent 'iI¢ 9~U Q6 
T <1'le 't'lSurance ell '"'C 

THIS DEE1~ made' thIS 27th 0\1 al1cl ~tween v'ega Im,estment Corporatton. also known ,i~S Vega 

I'westment Corp a eorporatJOrl orgallllf'd ,1I,d eXlSbng IIInder the ~ilWS c)f the DlStI'lct of Columlbla), patty of 

WfTNESSlETH, that In co"StderatJOn of Ten Donars all1d 001/100 ($1000) and other goOd and 
vCllluabie consideratIOn !nEll reo!tIPt ana SU"l(;tenCy Of WlhlCh IS herelby ac:knowledged the pat1)(IEtS) of the 
.. rat pat1 (dO\ heret,., grant untet tt-e pal't)he'S) of the S8l:ond part. I~I fee simple absolute. as sole lowner a\l 
'11 that bl@t.~ ~ t or l)a'ee:i~s) of taM toge1lE~' Wltn the Improvements. nghts pnvlleges and aJ)f:unenances 
t() The same belOnO'Flg SItuate 10 1he OIS:YIC.t of Columbia (J~iCnbe(S a5 follOW$, to' WIt 

I See &ttached ~lchedule A, 

TOG£THI!R wllth ,all al'ld s'"gular t~ ways, easements. nghts pnvlleges and appurtenances to 
ItI,e same belonging or I1rt clnywl5e apper.alnlng. and all the 8Sitate. nght. title Inte,·est. anell claIm. either at 
law or 11'1 eqUIty or ott'Iel'Wlse however cf the said part), of tNt first part. of. In to. 'or out of the sallCllancl 
Cllnd prerrtrses 

AND me !;ald party Of me first Pirt (.ovenants llhat he' WIll warrant speciality the property hereby 
CI~VC)Ied and thSI1 he '4~\1 execute S>Jch further assur~lInces ()1 salei lanc~ as may be requlStte 

lAND caylor AsSOCI8tEtS umlt'~ 1P4~rtners"!Ip. 1-\ Vlrglrlla ltnllted Partnership. JOinS herem to convey 
tel the party of tt'Ie second part al; 0' Its intEl rest under em unrElCOrded 1e1S$e between the party of the ~rst 
part as leSsor and Vegak ITivesltment Corporation as ~.see made as ofl November 1. 1993. o)voong the 
t'fOD('rty conveYed herEtb~1 

-" r 
r 



IN TeST1IMO~r VVHEIREOf tl'lEI $ald corporatIOn hais on 'the 30" of June 1998. caui8Ct these 
t'fesel'lts to be s~~ned by .• Iames J VJheEller Its PreslChmt and Its c:orJ)Olrate seat to be nereunllO affixed, 
ana aoes "erer>y apPDlIlf.lames.l WheeJEllt Its true and lawful attorney In fact to acknoWledpu and delIVer 
these oresents B!S ItS act <lInd cleE-d 

STATE Of MARYll\NO 
COUNTY OF MO~ITGOM1:RV ss 

rporabOn a 0 C Corp 
" .1 

~:~rw~~~~~~n~t -,--_ .. ,_._­

l~ (\I\w. 
ThomasS 

LimIted Partnership. 

I 
nt Corp Generdl Ptr 

I Fstlhet F tnkelsteln a Notary p~ bile In an for 5,tate of Maryland, do heteby certify that James J 
"-rheelet President Vega In\IEH;tr'1ent CorpclratJOn. P8rtl, to a,..cI whC) IS personally well known to me 8$ the 
oerson wt'Io executed ~& ~oreg,onlQ and an"txEKt Deed beanng datj!t on the 27" of October, personafly 
appeate<J before me In $al<1 JunSQICl!on 81Q aCKnQW1ttUgleG \he Rrtle to be hl$ act ana uceu 

.... _- ..... 
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...... 0'" 4."' ... 

M, CommISSIOn el(~res ___ _ 
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Commitment No. 98196 
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E~hlhit ~ A" 
Lcral l);:~ription 

tot munbeted 101 an Square DlImbered 2113 lin the su~\~tSion made by litan Invc"ment 
Coq:lI;lmO:Il and ~Jthfl$. ar. per pl~t r~orded ill !.Ibll:l 13) 3l Folio 1 .. , in th': Om~~l~ of tile Sueveyor 
for 'I~ Dl$u~ of'Columbiia 

r<~!'thet, ,,~a ngbt of\WY Iocaled on adJOlIung 11t)~, 108 and 109 to 1:Itt ~11lSt OflOf number¢<! 101 
~I$ set forth m the Agreemft1'l: by atlcbcl\\/Cen Het~lJIl~ lnve5tmetl1: (orporauon. tlt .cd and lhe district 
~;ofC~~a dated October :~S, I~)bt) and T~;lfd.:d ~I~ .. ·etnber 3()" 19C>O an LWa' 12696 at foliQ 261 
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Consideration: $891,000.00 

Grantee .o\ddress: 
4320 Garrison St, NW 
Washington, DC 20016 

Tf\X }ONO: 16~5 0819 

FileNo: 07AIDP 

Retuon .iler Recording to: 
The Title G,ou·p of V il,:inia 
10201 Ue Highway, SI. 160 
fairfax, Virginia 22030 

WARRANTY Jl)]8:ED 

TEllS DEED, made this 12th day of April, 2007, by .and between D:avid Epstein, TTUlsh~e of the 
David Epstein Revocable Trust, Grantor, and TOJDl[) D. BOLEY and ANN-CH1USTlN V. 
BOLEY, husband and wife, Grantee. 

WIT N E SSE T H: 

That for !md in consideration of the sum of Eight I-hmdred Ninety·One Thousand !mdi 00/100 
dollars, ($891,000.00), and other good and valuable t:onsideration, receipt of which is hereby 
acknowledged, the Grantor dlo hereby grant, bargain, seU and convey, in fel~ simple, with Special 
Warranty of title, unto the Grantee, as tenants by the entirety widl the COnuIl.on law right of 
surl'ivorship, all that certain lot or part~l ofland together with improvements thereon, situate, lying 
and being in District of Columbia, and more particularly described as follows: 

Part of a tract ofl:llnd call1ed "FiRll~NDSHIP", being p8lrts of Lots 1, 2 IIl~d 4in the dhision of 
the Estate of WllIllim Shoemake'r ill Equity Proceedings No. 17371 of ttll~ Supreme! COlart of t111~' 
District of Columbia, described as I[OUOl'l's: Beginning for the same at a I)oint IIlI the south liue 
of Garrison Street as estnblished and condemned by District of Columbia Causle Proceedings 
No. 2007 of the Supreme Court 'of the DI:itrlct of Columbia, and as show:Il on plitt reco.rded Il~ 
the office of the surveyor for the' District of Columbia in Liber 95 at Follio 43, distant 252.04 
feet from the east line of ,44th stlree!:, as e:ltabllished Ilnd (:ondemned by !,aid condemnation 
proceedings as shown on plat at said surveyors In Liber 95 at Folio 43; and runilling thence 
South 175.65 feet; thence East 37.9'~ feet;: thence North 4~2 degrees OS minutes East 17.'93 feet; 
theJ~ce North 162_34 feet to the South Iinl~ of Garrison Street, and thence West Illong sllid lien 
of said streett 50 felet to the place of beginning. 

Subject to Right of Way iFor purposes of iingress and egrl~ss over the Ea!:t four feet front on 
Garrison St .. eet by the depth of 88 feet f~'r the benefit of the owners of I,ropell'ty adjacl,nt on 
the East.. 

Note: At the date bereof, the above described land is nOlf known for ass,essment and tuation 
purposes as lLot numbered Eigblt Hundred Nineteen (SIl') In Square numbered Sixteell 
Hundred Fifty-Five (1655). 

4----.----



This conveyance i,. tnade expressly subject to the e,asements, conditions, restrictions, and rights of 
way of record contained in the deeds [onning the chain of title to said pwperty. 

The said Grantor covenants that helshe has the right to convey the said land to the said Grantee; 
that helshe has done no act to encumber the same; that the said Grantee, shall have quiet possession 
of the said land, free from aU encumbrances except as mentioned her,ein, and that he/she" the said 
Grantor, will execute such further assurances of the land as may be requisite. 

WITNESS the following signature and seal:~~ " I / 
'~-- /pbA':e- _ (SEAL) 

Davi<l psteilll" stee 

STATE OF VI~. VIM-~ 

COUNTY OF r-.:;<.1"1< to wit: 

, ___________ (SEAL) 

I, the undersigned Notary Public in and for the State and County aforesaid, do hereb~ 
certify that David Epstein, Trustee, whose name is/are signed to the forl~going Deed, dated the 6t 

day of April, 2007, has acknowlc~dged the same before me in my State and County aforesaid. 

Given under my hand and seaJ this 12th day of April, 2007. 

My commission expires; ~. -) 
~ :::~ ______ (SEAL) 

'" Not u ."C~ . 
=--------

Linda Flnl~ 
Notary Public 

Cornmonwealth ot Virginia 
My COI'Tlmission Expires 3c31-08 
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