
GOVERNMENT OF THE DISTruCT OF COLUMBl,'~I. 
Board of Zoning. Adjustment 

* * * 

Appeal No,. 17519 of Advisory Neighborhood Commission 2E~1 pursuant to 11 DClvlR 
§ § 3100 and 3101, from the administrative d~~cision of the Zoning Administrator., 
Departtmm1C of Consumer and Regulatory Affairs (DCRA), to issue: Building Permit No. 
897710 allowing additions to an existing single-family dwelling, aUegedly in violation of 
the lot occupancy (§ 403), side yard (§ 405), and nonconforming structure provisions 
under subsection 2001.3 for the property at 1812-35th St., N.W'., in the R-3 District, 
without requiring BZA approval. 1 

HEARING DATJ3:: 
DECISION DATE: 

INTRonUCTION 

Octobe:r 17, 2006 
November 14, 2006 

DECISION AND ORDER 

Advisory Neighborhood Commission 2E CANC 2E" or "Appellant") HIed this appeal witb, 
the Board of Zoning Adjustment ("BZA" or "Board") on 1vlay 8., 2006, pursuant Ito 1l] 
DCMR §§ 3100 and 3101, challenging the administrative dj~dsion of the Zoning 
Administrator, Department of Consumer and Regulatory Affaiirs ('"DCP,.i\"), to issue 
Building Permit 89770, dated March 9, 2006, to the property ovmer of 18112 35th Street, 
N.W., Washington, D.C." allowing alterations and an addition to convert a semi-(h~tached 
house to a row dwelling. 

Appellant alleged that issuance of the pemlit violated the lot occupancy (11 DC~/fJ1!. § 403)., 
side yard (11 DClVIR § 4(5), and non-conforming structure (11 DICr-.fR § 200 t.3) provisions 
of the Zoning Regulations. 

A public hearing on the appeal was duly noticed and held on October 17,,2006. The: Board 
closed the record on October 17th but for those additional filings that the Board specifically 
requested. Upon hearing from all the patties to the matter, the Board rendered its decision 
at the BZA's Public JV[eeting on November 14, 2006, voting to grant the appe;aL 

I The italiicized language reflects grounds for the appeal that were not advertised" but which wen: raised in 
Appellant's Supplemental Filing in Support of Appeal. 
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explanation ofthe facts and law that support the Board's conclusion follows. 

PRELIMINARY ~IATTKRS 

N otiC!£! of 1\1Ppeal and N otke of Public Hearing 

The Notice of Appeal was tiled on May 8, 2006, by ANC 2K The Office of 
Zoning scheduled a public hearing on the appeal for October 17, 2006. In accordance 
with 11 DCMR § 3112.14, the Office of Zoning mailed notice of the hearing to the 
Appellant, the property owner, and DCRA. The Office of Zoning advertised the hl~aring 
notice in the D.C R~gister at 53 DCR 31 (August 4,2006). 

Parties 

The Appellant in this case is ANC 2E. The Appellant \~vas represented by Laurie B. 
Horvitz, Esq., of Finkelstein & Horvitz, P.C. The owner of the SU~jllec1t property, 18112 35 tll1 

Street Associates LLC (the "Owner"), was represented by Mary Carolyn Brown, Esq", of 
the law firm of HoUand & Knight. As the property owner, 1812 35th StJ~leet A.ssocilates LLC, 
was automatically a party under 11 DCMR § 3199. Assistant AUome:y Gem:ral Stephani Ie 
Ferguson, Esq. reprl~sented DCRA. 

Requests lfor Intervenor Status 

Because this. is an appeal, applications for party status are considered appllica1:ionsl~)f 
Intervenor status pursuant to 11 DCMR § 3112,.15. Pursuant to that provision, th(:; Board 
"in its discretion and for good cause shown, may permit persons who have a spedtic right 
or interest that will be affecte:d by the action on the: appeal to intervene in the appeal t()I such 
general or limited purpose as the Board may specify." 

Six individuals who reside near the subject property r,eques,1ted lnterve:nor status, as, 
did the Citizens Association of Georgetown ("CAG"). The Board d'enied Intervenor status 
to Eugene and Joanne Scanlan, who live at 1806 35th Street, NW, and DanieUe Berthelot, 
who resides at 1804 35th Street, NW because they did not attend the hearing and did not 
indicate how they would participate as a party in the case. Three other applic;ants vvho 
requested Intervenor status attended the hearing. Alexander and Deirdre StanciotI were 
treated as one applicant because they reside at the same address" 1814 35th Street 1""I\V T'he 
other applicant was Richard E. Schmidt, who resides at 1810 35th Street, 11\rW. 

Neither the Stancioffs nor Mr. Schmidt was prepared to address the legal questions 
on appeal, but instead were desirous of pr,esenting factual evidence related to the resolution 
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of these issues. As their vi(;!ws were: the same as those being advoc:ated hy the: ANC:, the 
ANC agrel;!d to prestmt their testimony as part of its case. 

The Board also denied the Intervenor status request of Ciltiz~~:ns Association of 
Georgetown ("CAG"), who opposed the establishment of a precedent that CAG d€:~tennined 
would be harmful to its me:mbers and their properties. However, the harm fl.owing fr()nl an 
undesired precedent is general in nature and would be shared by any persons or groups 'vvho 
might disagree with the position taken by the Zoning Administrator in this rnatter.. 
Additionally, the subject property is not located in Georgetown where CA.G's me::mbers live .. 
As with the Stancioffs and Mr. Schmidt, the Board found that CAG's interests would be 
protected and represented by the ANC who agreed to CAG's participation as pan of its case:. 

CAG also believed its participation as a party was necessary in ordt~r to preserve a 
right to appeal the Board's decision to the District of Columbia COUIt of Appeals, because 
ANCs are not authorized to appeal agency decisions to the courts. D.C. Oflficial Code § ][ .. 
309.l0(g) (2001). However, CAG's participation as a party in the case is not a pr,erequisite 
to its filing such an appeal. See, D.C. Official Code § 2-510. 

FINDINGS OF FACT 

1. The property that is the subject of this appeal ("Subject PropeIty") is an existing one·· 
family semi-detached dwelling located at 1812 35th Street, N.\:V. (Lot 802, Square 1296) in 
the R -3 zone district. 

2. The Subject Property was built around 1910 and originailly consisted of a one and 
one-half story masonry structure. 

3. The original structure occupied approximately 31 % of the lot and was\lvilhin 
allowable lot occupancy limitations for one-family semi-detached dwellings in :an JR .. ] 
zone, 11 DCMR § 403.3. However, its one side yard is non-conforming, in that ill:;;, ,;I11.dth 
is approximately 2.5 feet, thereby less than the 8 feet required by 11 DCMR § 4105 .. 9. 

4.. The Owner purchased the property in 20103, after a fire had destroyed the Interior 
of the original dwelling. 

5. On or about November 5, 2004, DCRA issued Building Penmit No. B,t67431 
allowing for an addition that increased the structure's lot occupane:y to 43.75%" vi/hich is 
more than the 40% permitted for a one-family semi-detached dhNI:::1iling. DCRAimllt:i.aIly 
determined that the introduction of a trellis structure converted the semi-detached 
dwelling to a row dwelling, for which a lot occupancy of 60% is pemlitt'e:d" but 
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subsequently changed its position upon objections by Deidre O. StaLlncioff, an adjacent 
property owner. 

7. DCRA then referred the Owner to this Board for speeial ex.oeption relief under 11 
DCMR § 223, whi(;h was denied on grounds tl1at the addition unduly affected th~~: light 
and air of neighboring properties and was out of character and scale:'iffith the fi~ontagl~~ 
along 35th Street. Application No. 17327 of 1812 35th Street Assoc.. ,['LC,. 52 DCR 8715 
(2005). 

8. On or about September 2, 2005, DCRA issued Building Pc~rmil1c No. B477()90 to 
revise the addition permit (Building Permit No. B467431) to allo'w the iQwner 1to extend 
the roof ov·erhang on one wall to the property lline. DCRA believed that because the 
overhang extended to the lot line, the structure could be classified as a row dweliling for 
zomng purposes. 

9. The Board disagreed and reversed the DCRA decision to issue the revised pennit.. 
Appeal No. 17310 c{Deidre 0. Standoff, 53 DCR 5097 (2006). 

10. Having twice failed to convert the Subject Property to a. row dwelling through 
proposing to cover the side yard with a trellis and then a roof overhang, the Owner has 
now opted to cover the side yard with an addition encllosed on the second and third floors,. 
supported by four piers to be installed at the side llot line. (Plans at l~t··2 and }\.-3" 'Tab 2:. 
Appellant's Supplemental Filing in Support of Appeal, Exhibit 18).. The addition atop the: 
piers is only accessible at the third floor and only large enough for lilrnited storage .. The 
interior of the space below the second floor is op(;m and inaccessiblefi'om the interior of 
the dwelling. See Plans, at A-2 and A-3,. Tab 2, Appellant's SUPPllementall Filing in 
Support of Appeal, Exhibit 18. It is essentially a cO'lvere:di lPassage\vay that is 
approximately two .. feet wide and one story high. 

11. Building Permit No .. 89770, which authorized this construction., also stated that the 
work would "change [the] single famil[y] dwelling into a row house." 

12. The Zoning Administrator approved the pllans and application Qin March 8.,. 20106 
and issued Building Permit No. 89770 on March 9, 2006. The Zoning Adminlistrator 
determined that thl~: application complied \llith the lot occupancy provilsions becalIse the 
new construction would eliminate the only side yard on the property, thus convert!Lng the 
semi-detached house to a row dwelling under the Zoning Regulations. See, Tf. 10 .. 17 
pg.585. 

13. The Zoning Administrator also premised his approval on his assessment that the 
addition served a functional purpos·e. See, Tr. 10/17/06, pg. 587. 
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14. Appellant fil,ed this appeal on May 8, 2006. The Notice of Appeal c:laimed that 
the Zoning Administrator eITed in permitting greater lot occupancy than what is permitled 
for a semi-detached dwelling, and, alternatively, for approving c:onve:rsion to a rO\\l·· 

dwelling where such conversion requires authorization by this Board. 

15. Later, in its pre-hearing statement filed October 3,2006, Appellant alleged that the 
approved (:onstruction violated tht:~ applicable side yard requiremtmt of § 405 and 
represented the unauthorizt~d expansion of a nonconforming strucltun~ (§ 200l.3). See, 
Exhibits 3 and 18. 

16.. Mr. Schmidt" the adjactmt neighbor to whose property the proposed additi()nw'oliid 
attach, testified that extension of thle owner's structure to the sidt:~ lot line would make 
maintenance of the siding on his house impossible IOn the north j~H;e; would restrict 
airflow necessary for the evaporation of condensation; would make access to utility lines, 
such as telephone and cablt~, difficult; and would interfere with te:lev:is:ion reception. See, 
Tr. 10/17/06, pgs. 535 - 537. 

CONCLUSIONS OF LA'IV 

Motion to Uismiss 

At the hearing, the Owner's attorney moved to dismiss the errors first alleged on 
October 3, 2006, claiming that this date was lmore than 60 days after the i~.ppellaIl1t knt:~'\N or 
should have known of the decision complained of, and therefore these issues were untimely 
raised. 

The District of Columbia Court of Appeals has repeatedly held that. if at BZi~,. 

"appeal was not timely filed, the Board was ~N'ithout power to consider ilt. If Goto v. L~istrict 
of Columbia Bd. of Zoning Adjustment, 423 A.2d 917, 923 (D.C. 1980) (emphasis added).; 
accord, Waste Management of Mmyland, Inc. v. District of Columbi,Ci! Board of Z()ning 
Adjustment, 775 A.2d 1117, 1122 (D.C. 2001); Allendelson v. District (!{Colurnbia Bd. 
Zoning Adjustment, 645 A.2d 1090, 1093 (D.C. 1994). The Board's Ru1J::~s of Practice and 
Procedure provide that an "appeal shall be filed within six~y i( 60) days from the date the 
person appealing the administrative decision had notice or Imo\vh:~:dge of tht:~ decision 
complained of, or reasonably should have had notice or Imo'I,,!ledgl~ of the: decisiLOIll 
complained of, whichever is earlier." 11 DCMR § 3112.2 (a). The oVlIner doe:s not ,dispute 
that this appeal was timely.filed, but claims the Board nevertheless Iacks the jurisdiction to 
hear errors alleged after that 60-day period expires. The Board disagret~s. 
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Th~~ Owner equates the time by which an appeal must be filled with the time by 
which amendments to an appeal may be made. While the Board's TIlles expressly address 
the former, they are silent as to the latter. 

The Board has previously ruled that additional legal grounds £or an appeal raised 
after the: initial filing of a timely appeal are permissible amendments not subject to the 
60-day time require:ment. See Appeal of LOUise and Larry Smith and Mary Ann .Snolvv 
and James }'vfarsh, BZA Appeal No. 17085 (February 28, 2005). In thalt appeal dw Board 
denied a motion to dismiss a legal claim raised after the initial filing of the appeal 'where 
Intervenor had ampJie notice of the cllaim. 

The Appellant's initial submission noted in sufficient detail the administrative 
decision that was the subject of the appeal. Accordingly, as in Snovv, .";upra, ther,e was no 
surprise or prejudice to the Intervenor from allowing an additional llegal theory tiD be 
espoused after the fi:ling of the appeal. 

Finally, the Appellant specifically put Appellee and Intervenor on notice that it 
anticipated supplementing the appeal when relevant documentation bl;:came availablle, 
expressly noting its difficul~y in obtaining the complete record regarding l[he issuance of the 
permit See Statement in SUPfiort of Appeal, Exhibit 3, pg. 2. An appellant is not required 
to espouse every possible legal theory when it files an appeal within the I~;O-day time period, 
particularly when alI relevant documt:mtation is not available. 

THE MERllTS OF THE APPEAL 

The Positions of the Appelliant, Appellee and Intervenor 

The Appellant maintained that the Building Permit was issued in violation ()f the 
zoning reguIations because it authorized improvements which: (I) exce,edecil the: permissible 
lot occupancy for semi-detached dwellings under §403, (2) improperly decreasled a 
nonconfomling side yard under § 405, (3) unlawfully expanded the prior non(:onfon~ning 
stmcture under § 2001.3, and (4) circumvented the special exception and variiance 
procedures of this Board. The Appellant cited in support of its posiition 111 DCM:R §§ 403, 
405, and §2001.3. The Appellant also disputed the Owner's legal entitlement to convert the 
semi-detached dwelling into a row house and further challeng(~d the adequacy ()f the 
particular improvements to accomplish that intended result. 

The Owner and DCRA contended that row dwellings arl~: a matt<;~r of right in an lR-:3 
zone and that the Building Permit lawfully authorized such a conversion" They ass.erted ltha~ 
because the proposed addition would extend to the side lot line, the existing noncontDITIllling 
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side yard would be removed and result in the: reclassification of th(;~ dWI;:llling from a sernil" 
detached dwelling to a row dwelling. The Zoning Administrator further testified that his 
conclusion that a permissible reclassification occurred was also premised IOn his assesSllnent 
that the addition served somt~ structural purpose. 

The Appeal is Granted 

The Board finds that the Building Pennit was issued in error. iChe alterations and 
additions authorized by the Buillding Pennit are not allowed as a matter of right and did not 
cure the defidencies found by the Board in Appeal No. 17310 and Application No. 17327. 

The structure at issue is presently a one-farnily semi-detached d'w1elling becausl~: it 
has a side yard on one side and a lot line wall on the other. 11 DCMR § 199 .. 1.. As a 
result of improvements made in 20104, the structure's lot occupancy exceeds the 40cyo 
maximum permitted for that use. To remedy this noncompliance, the applicant attempted 
to convert the stmcture to a row dwelling for which a lot occupancy of up to 60%, ItS 

permitted. The Zoning Regulations define "dwelling, row" as ""a one-famil)' dwelling 
having no side yards." 11 DCMR § 199.1. The question l • th,erefore, is whether the 
Property Owner has succeeded in lawfully elilminating the one side yard. 

While the Appellant advanced several theories in support of the A.ppeal, the Board 
detennined the case on the basis of 11 DCMR § 405.8. Section 405.8 providt~s: "'In the 
case of a building existing on or before May 12, 1958 with a side yard less than ,~ight fe:et (8 
ft.) wide, an extension or addition may be made to the building; provided" that the width of 
the existing side yard shall not be decreased; and provided fmther, that the width of the 
existing side yard shall be a minimum of five f:eet (5 ft.)." (Emphasis added.) 

In the instant case, the original structure was built before 1958 and an addlitioTI 'Nas 
proposed that would decrease the width of the nonconfonning side yard (2.5 feet) t() less 
than five feet - to zero feet. 

DCRA and Owner argued that the proposed decrease in the side yard to zero 'h(ouldl 
eliminate the nonconforming side yard, and therefore, the provision \voulld no longer apply .. 
They also argued that their interpretation woulld be in accordance with the general policy to 
encourage the elimination of nonconformities. The Board appreciates the logic of that vie1v\! 
on its face, but finds that the alternative interpretation, that a decrease to zero its a 
decrease within the meaning of the regulation, is more in accordance vl/ith the language of 
the regulation, as well as the Zoning Commission's intent as gleaned tirom its legisLative 
history. 
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In enacting § 405.8 in 1976, the Zoning Commission amended the zoning regulations to 
remove from review by the Board a category of side yard cases that the Z.oning 
Commission detemained would generally not result in adverse irnpac:ts and vwuld 
therefore not require the Board's review. See M:emorandum from BenW. Gilbert, 
Director, M:unicipal Planning Office to D.C. Zoning Commission, Subject: Z()flllng 

Commission Case No. 76-10, dated July 6, 1976, recommending approval of the 
proposed amendments on grounds that the proposed amendments ~.vould e:xpedite the 
BZA process without adverse impacts; that they wlOuld remove from BZA revie\v "cases 
which are n:~latively routine, uncontroversial and in about all cases, are approved by the 
Board." Memorandum at 2. 

The Memorandum further states with respect to the proposed side yard 
amendment: 

Id at 3. 

The proposed amendment would allow an extension or an addition to be 
mad~: to the pre-1958 buildings in residential districts provided two 
conditions are satisfied as follows: 

1. The width IOf the existing-yard is nlOt decreased. 
2. The width IOf the existing side yard is at least fiveB~!et. 

The subject property fails to meet both of these conditilons., T:he ex.isting width of 
the side yard is 2.5 feet and the addition would decrease its width to zero., 

The Board notes that th(! evide~nce in this case shows that a decrease in the side yard 
tlO zero would have adverse impacts on the neighboring property to '~lhich the proposed 
addition would attach. (See Finding of Fact 15.) That evidence SUPP'OIts the conclusion that 
this scenario was not contemplated in the category of cases vIThidh the Board "routinelly 
granted ... after detemlining that there would be no adverse impact." rd. at 6. 

Accordingly, the Board concludes that the Zoning Administrator erred in issuing the 
revised permit because it authorized construction in violation of the lot occupancy limitation 
for a semi-detached dwelling under §403 and in violation IOf the prohibition against 
decreasing a nonconforming side yard set forth in § 405.8. 

For reasons discussed above, the Board grants the a]ppeal. It is hereby' ORUEREI> that: 

a. The motion to dismiss portions of the appeal as untimely is ll)]t~:N][ED. 
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VOTE:: 4-0-1 (Geoffrey H. Griffis, Ruthanm: G. Miller, John A.!Vlann II and 
Michael G. Turnbull to deny the motion to dismiss:: Curtis L. Etlledy" 
Jr. not present and not voting) 

Vote taken on November 14, 2006. 

b. The motion to grant the appt~al that the permit was issued in error Is GRANTEn. 

Vote taken on Novt:~mber 14, 2006. 

VOTE: 3··1-1 (Ruthanne G. Miller, John A. Mann II and Michad (Jr. TumbuH to grant 
the appeal; Geoffrey H.o Griflfts opposed; Curtis L Etherly, Jr.,. nDt 
present and not voting) 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUST~v1KNT 
A majority of the Board approved the issuanc:e of this Order. 

~j' 

ATTESTED BY: ."rr~:~::::::~.---.­
JERRIL YR. KJRE:SS., 1FAIA J_, 
DJirector, OffJlce of ZOlllJlnl~ ,...-

OCT 2:~; 2007' 
FINAL DATE OF ORDER: 

PURSUANT TO 11 DCMR § 3125.6, THIS ORDER WILL BEC~(H."llE FII''[AL 1lJPON 
ITS FILING IN THE RECORD AND SERVICE UPON THE PARTIES. UNDER II 
DCMR § 3125.9, THIS ORDER \\lILL BECOME EFFECTIVE TE1\[ DAYS AFTER 
BECOMES FINAL. 


